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THE UNITED STATES VS. CHARLES W. BEEBE ET AL. 1 


1 Be it remembered that on the 3lst day of January, 1883, 

came into the office of the clerk of the circuit court of the 
United States for the eastern district of Arkansas the United States 
of America, by her Attorney General, Benjamin H. Brewster, and by 
Liberty Bartlett, and Cummings & Baker, E Sqs., their solicitors, and 
filed therein their bill of complaint against Charles W. Beebe et al., 
which bill of complaint is as follows 


Complaint in Equity. 


In the Cireuit Court of the United States for the Eastern District of 
Arkansas. 


THe Unirep States or America, by her Attorney General, Benja- 
min H. Brewster, Complainant, 
against 
CHARLES W. Breese et al., Defendants. 


To the honorable the judges of the circuit court of the United States 
for the eastern district of Arkansas: 
The United States of America, by her Attorney General, 
2 Benjamin H. Brewster, complainant, brings this her bill of 
complaint against Charles W. Beebe, Thomas Fraser, Julia 
Fraser, a minor, who are citizens of the State of California; Joseph 
W. Martin and Emma Martin, his wife, formerly Beebe; Hartwell 
Beebe, a minor; Kate Faust, Emma Faust, Jolin Faust, Fannie Faust, 
Roswell Faust, and Henry Faust, minors, and heirs of Cora F. Faust, 
formerly Beebe; William ( . Ratcliff, administrator of said Cora F. 
and guardian of said minors, Kate; Emma, John, Fannie, Roswell, 
and Henry Faust, all heirs-at-law of Roswell Beebe, deceased, de- 
fendants, whe are citizens of the State of Arkansas, and thereupon, 
humbly complaining, your orator respectfully alleges, states, and 
shows— 

That the lands involved in this suit are over the value of and 
worth more than five thousand dollars. 

That under and by virtue of an act of Congress, entitled “An act 
for the relief of the inhabitants of New Madrid who suffered by 

arthquake,” approved February 17th, 1815, certificates com- 
3 monly called and known as “ New Madrid certificates” were 

duly issued in November, 1815, by Frederic Bates, recorder 
of land titles of the United States land office for Missouri, &c., at 
Saint Louis, Missouri, as follows: Certificate number 8, to F rancia 
Lesieur, for 160 acres of land; certificate number 15, to Peter Porier, 
for 160 acres of land; certificate number 156, for 640 acres of land, 
to Henry Cockerham, and certificate number 264, to Elvy Dejarlois, 
for 160 acres of land, true exemplifications of which are herewith 
filed and marked Exhibit “ A,” &e. 

That said certificates authorized the holders thereof to locate the 
quantities of land therein embraced on any of the public lands of 
the United States in the said Territory of Missourl, of which the 
present State of Arkansas formed a part, the sale of which was au- 
thorized by law. 
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That under and by virtue of the provisions of said act of Congress 
and during the years 1819 and 1820 all of said certificates 
4 were duly located on the lands hereinafter described, and the 
locations thereof were duly surveyed by the United States 
surveyor and returned to the recorder of land titles at the United 
States land office at St. Louis, Missouri; that the surveys of the 
lands located with said certificates numbered 8, 15, and 264, respect- 
ively, were numbered 2512, 2493, and 2471, and were returned to 
said recorder on the 17th day of October, 1820, and the return of 
the survey of the lands located with certificate number 156 was, as 
your orator believes and avers, made at the same time (Oct. 17th, 
1820), but for some reason the same lands were again surveyed and 
the resurvey, numbered 2489, was returned to the said recorder on 
the 2nd day of May, 1839. 

That the location referred to is the plat and certificates of survey 
returned to the recorder of said land titles, and is by the laws of the 
United States deemed the first appropriation of the land. 

That all of said lands under the locations and appropria- 

5 tion aforesaid (until the legal title thereto was unlawfully and 

wrongfully granted to others, as hereinafter set forth) — 

continuously and openly in the possession of the holders of said cer- 
tificates and their assigns under said location and surveys. 

That said locations and surveys were of lands situated south of 
the Arkansas river and in the present (then Territory) State of Ar- 
kansas that had not yet been surveyed into regular townships and 
sections, but were, when so subsequently surveyed, ascertained to em- 
brace and comprise the following lands, viz: All of section 3, the 
north half of section 10, ninety-six (96) acres off of the west side of 
fractional section two (2), and sixty-six (66) acres off of the west side 
of the northwest quarter of section eleven (11), all in township one 
(1) north of the base line and of range twelve (12) west of the 5th 
principal meridian, and now in Pulaski county, Arkansas. True 

exemplifications of said locations and surveys and of the re- 
6 turn thereof are herewith filed and marked Exhibits “ B.” 
That said lands were formerly within the Quapaw Indian 
reservation, but were ceded to the United States by treaty of August, 
24th, 1818, thus becoming part of the public domain, and were sub- et 
ject to entry and location and were located and appropriated by the 
said holders of said certificates, and thereby the equitable title of the 
United States passed to and vested in said locators and their as- 
signs. 

That by proper assignments and conveyances, in due form of 
law, all of said New Madrid certificates and the lands located there- 
with and thereunder became vested in one W. M. O’Hara and, by 
direct and mesne conveyances, in Nathaniel Philbrook and Chester 
Ashley, each an undivided one-half interest, exemplifications and 
duly certified copies of which are herewith filed, marked Exhibits 

“co” « G.* é oe 6 OS» «6 Ge" &e. ig 
7 That on the 10th day of September, 1875, the U.S. recorder ‘4 
of land titles at Saint Louis, Missouri, issued his patent certifi- | 
cates, numbered 513, 514, 515, and 516, to said original locators 
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and their legal representatives for said lands above described,. in 
accordance with and in pursuance of said locations, surveys, and 
returns, true exemplifications of which are herewith filed, marked 
Exhibits D, D', D?, D®, D*, &e. 

That from the time of said locations, surveys, and returns afore- 
said to the year 1838-9, the said New Madrid locations were the only 
titles to said lands and were considered good; the town of Little 
Rock was laid out and built on said lands and duly incorporated, 
and contained hundreds of settlers and citizens long prior to the 
issuance of the irregular, unlawful, and fraudulent float certificates 
and patents hereinafter described. 

That in 1824 said Nathaniel Philbrook died seized and possessed 

of an undivided half of said lands under said New Madrid 
8 location, &e. (except small portions that he and other owners 

had released), and left surviving him no widow nor children, 
but his father, Eliphalet Philbrook, late of New Hampshire, his sole 
heir-at-law, who, in the year 1828, died testate, seized of said lands 
and locations, &c.; that said Eliphalet, by his last will and tes- 
tament, duly attested, proven, and recorded in the probate court 
for the county of Strafford, in said State of New Hampshire, and 
duly recorded therein, devised all of said lands to Thomas H. Elli- 
son and six other children and grandchildren of said testator, a duly 
certified copy of which is herewith filed and marked Exhibit “ E,” 
the original not being accessible. 3 

That said devisees and heirs of such as are deceased have by proper 
conveyances conveyed said lands to George V. Dietrich, Jabez C. 
Hurst, citizens of Galesburg, Illinois, and John F. Calder, a citizen 
of Troy, New York, in trust to apply for and obtain patent titles 

thereto from the United States, a copy of which is herewith 
v filed, marked Exhibit “F,” the original held subject to the 
inspection of the court. 

That said Dietrich and others, as such trustees, have applied to 
the proper United States authorities for patents to said lands to which 
they claim to be entitled by reason of said locations, surveys, patent 
certificates, and conveyances, but such patents are refused because 
certificates and patents have, subsequent to said locations, &c., and 
under subsequent acts of Congress, been granted by the United States 
to other parties, as hereinafter set forth, and because a second patent 
‘annot issue, even to fulfill a prior obligation of the United States, 
unless and until the first, though unlawfully granted, as your orator 
avers the Beebe patents hereinafter described were, be cancelled by 
proper proceedings to that end instituted. 

That said certificates and patents so unlawfully, wrongfully, and 
inequitably issued contrary to the provisions of the acts of Congress 
and the rules and regulations of the United States Land Department 

are as follows: 
10 Certificate to the State of Arkansas (who is not sued nor 
made defendant herein) confirming its selection of the W. 3 
of sec. 3 and the N. W. } and W. 4 N. E. } of section 10 under an 
act of Congress entitled “An act supplementary to an act for the ad- 
mission of the State of Arkansas into the Union,” approved June 
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23rd, 1836, the 4th section of which authorized that State to select 
five sections of unappropriated lands within the State. 

That the remainder of said lands were sold and patented to the 
purchasers or their assigns under an act of Congress entitled An act 
to revive the act entitled An act to grant pre-emption rights to 
settlers on the public domain, approved May 29th, 1830, by the 4th 
section of which it is provided that “the right of pre-emption shall 
not extend to any land which is reserved from sale by act of Con- 
gress, by order of the President, or which has been appropriated for 

any purpose whatsoever.” 
1] That said sales and patents were as follows: The S. E. fr’l 
1 of said section 33 (south of the river) was sold, December 
14, 1883, to John McLain and Noah H. Bodgett (who are not sued) 
and patented to them on the 19th day of June, 1840. 

Under. the said “ float” pre-emption act of 1830 and supple- 
mental act of July 14th, 1832, the east half of the southeast quarter 
of fractional section 3 (south of Ark’s river), 80 acres, was sold to 
Samuel Plummer and certificate No. 3549 issued by the register at 
Little Rock June 6th, 1838; the west fractional part (west Quapaw 
line) of the southwest fractional quarter of fractional section 2 
(south Ark’s river), 65,58; acres, was sold to George Harris and 
certificate No. 3550 issued by the register at Little Rock June 6th, 
1838; the south fractional part (south Ark’s river, west Quapaw 
line) of the northwest fractional quarter of fractional section 2 and the 
south fractional part(south Arkansas river) of the northeast fractional 

quarter of fractional section 3, 125,°°5 acres, was sold to Jack- 
12 son Crain and Joel Crain and certificate No. 3552 issued by the 
register at Little Rock June 6th, 1838; the west half of the 
southeast quarter of section 3, 80 acres, was sold to Mary Louisa Im- 
beau and certificate No- 3554 issued by the register aforesaid June 
7th, 1838, all being in township 1 north of the base line of range 12 
west, 5th pr. meridian, Pulaski county, Arkansas, on which certificates 
vatents were issued by the United States to their common assignee, . 
toswell Beebe, on the 25th of September, 1839; and the west frac- 
tional part (west Quapaw line) of the northwest quarter of section 
11, 65,5% acres, also in said township & range, county & State, was 
sold to Baptiste Bonne and certificate No. 3556 issued by said 
register June 7th, 1838, and also afterwards patented to said Ros- 
well Beebe, his assignee, on the 30th of October, 1838. True ex- 
emplifications of said Beebe patents and said certificates are here- 
with filed, marked Exhibits G, G', G?, G*, G4, &e. 
That said certificates under said “ float” pre-emption acts 
13 embraced part of the same lands which had long prior, as 
hereinbefore set forth, been located under said New Madrid 
certificates. Hundreds of settlers resided upon them, claiming title 
under said New Madrid certificates. A town had long before been 
laid out and built thereon and duly incorporated, and said floats 
were located on whole acres of farms and houses. 

That at the time of the location of said pre-emption float certifi- 
cates and of the sales and issuance of said Beebe patents none of 
said lands were unappropriated within the meaning of said acts of 
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Congress under which they were professedly made, all of said lands 
having been appropriated as aforesaid by the location, surveys, and 
returns thereof under said New Madrid certificates and said Beebe 
patents, and the certificates and locations upon which they were 
made were allowed and issued under a misconception of and wrong 
construction of and without any authority of law, and are null and 
void. 
14 They are void for the reason that said lands were occupied 
and improved by actual settlers and were not subject to pre- 
emption or sale under said floats, because said floats were located on 
whole acres of farms and houses and upon lands upon which was 
laid out and built an incorporated town, und such locations, certifi- 
‘ates, and patents were a fraud upon the United States and upon the 
heirs of Philbrook and other settlers and claimants whose consent 
to the location of said floats and the issuance of said Beebe patents 
was never obtained, as required and provided by the act of Congress 
and the rules and regulations of the Land Department of the United 
States as embodied in the circular of the United States Land Office 
of October 11th, 1837 (see Exhibit “ H,” herewith filed), and others. 
That said Roswell Beebe, to whom said unlawful and void patents 
were issued, and one Chester Ashley, and others to your orator 
15 unknown, conspired and colluded together unlawfully and 
fraudulently to secure the location of said floats or certifi- 
‘ates and the issuance of said patents thereon to said Beebe under 
an agreement to divide the spoils (said lands), which was afterwards 
carried out, and by false representations, pretences, and undue in- 
fluences persuaded and coerced the register at Little Rock to believe 
that said Beebe had complied with the directions in the circular 
issued by the Land Department of the United States, dated Oct. 11th, 
1837 (an exemplification of which is herewith filed, marked Exhibit 
“ H,” and prayed to be taken as part hereto), requiring the written 
consent of all settlers upon said lands to be filed when such lands 
were applied for and attempted to be located under such pre-emp- 
tion certificates when they had not in fact so obtained such consent, 
and further pretending and misrepresenting that these floats were 
located to secure the title to the holders of the New Madrid cer- 
tificates, when such location was in reality a scheme 
16 to defraud such holders and your orator and procure said 
lands for their own gain; and said Beebe, in furtherance of 
said conspiracy and scheme, entered into a so-called bond to convey 
to the original holders and claimants of said lands the title he 
should acquire by the issuance of said patents on said floats, which 
he afterwards fraudulently failed and refused so to do; all of which 
was a fraud upon the United States and the other claimants to and 
settlers upon said lands; all of which will more fully appear, refer- 
ence being had to exemplifications of the opinion of Hon. J. Whit- 
comb, com’r &c., and of the letter of the register & receiver at Little 
Rock, and of the bond of said Beebe, and other letters and docu- 
ments in reference thereto herewith filed and marked Exhibits I, l', 
Mek ie > Ot 
That all defects of the said New Madrid act and of the locations 
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thereunder have been cured by subsequent acts of Congress, 
17 and the opinions of the Attorney: General and decisions of 

the Department in reference thereto and in reference to the 
location of said floats have been overruled by later and better opin- 
ionsand decisions of the Department and by decisions of the Supreme 
Court of the United States construing the same; and your orator 
avers that said locations of said floats and the issuance of said 
Beebe patents were allowed under a misconception of the law, pro- 
cured by undue means and in violation of the law, and the same 
are null and void and ought in equity and good conscience to be 
cancelled. 

That said Roswell Beebe died on the 21st of September, 1856, 
leaving him surviving Roswell C. Beebe, his son; Chas. W. Beebe, 
his son; Emma Beebe, his daughter, now Martin and wife of de- 
fendant, Joseph W. Martin; Cora W. Beebe, his daughter, afterward 


- intermarried with John W. Faust and now deceased, his sole heirs- 


at-law, and Julia Beebe, his widow, who subsequently inter- 
18 married with defendant,Thomas Frazer, and now deceased. 
That Roswell C. Beebe died on the — day of , 18—, 

leaving him surviving Heartwell Beebe his sole heir. 

That Cora F. Faust, formerly Beebe, died on the — day of -, 
18—, leaving her surviving defendants Kate, Emma, Jolin, Fannie, 
Roswell, and Henry Faust, her sole heirs-at-law, all minors. 

That Julia Frazer, widow of Roswell Beebe, died on the — day of 
, 188-, leaving her surviving Julia Frazer, a minor, ’ 
her sole heir-at-law. 

That on the death of said Roswell Beebe his heirs inherited from 
him large portions of said lands described, much of which they still 
claim and own and are still in possession of. 

That the administration of said Roswell has long since been closed 

up and the property divided among his said heirs. 
19 To the end, therefore, that your orator may do justice and 
equity to all claimants and settlers claiming any of said lands 
whose equities are superior to those of said Roswell and his heirs, and 
fulfil her prior obligations, by issuing lawful patents to those justly and 
equitably entitled thereto, if any there be, or, if not, that the rights 
of your orator to said lands may be protected and enforced, and in- 
asmuch as she is remediless in a court of law, your orator prays 
process by subpoena against all of said defendants ; process by pub- 
lication against saia non-resident defendants and all other persons 
interested in or in possession of said lands who are unknown to 
your orator; that guardians ad litem be appointed to defend for said 
minors and attorneys ad litem for said non-residents should they 
fail to appear; that said certificates and patents so unlawfully issued 
to said Roswell Beebe be cancelled, set aside, held for naught, and 
ordered to be surrendered, excepting any lands owned or occu- 
20 pied by the United States for any purpose, and all lands which 
the United States claims under any title besides that stated 
in this bill, and ag aeegi the south half of block (98) ninety- 
eight, city of Little Rock, upon which the U. S. court-house and 
post office is situated, and that said defendants and all others who 
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may appear or intervene in this suit be divested of all title or claim 
arising under said Beebe patents to the lands embraced therein and 
be vested in your orator, and for all other and proper relief as if 
specifically prayed. 
BENJAMIN HARRIS BREWSTER, 
Attorney General. 
By CHARLES C. WATERS, 
U. S. Attorney, as per Letter of Instructions Attached Hereto. 
LIBERTY BARTLETT, 
Of Counsel for Complainant, 
with Cummings & Baker, of Washington. 


UniteD STaTes OF AMERICA, District of Columbia: 


I, Horace 8. Cummings, do solemnly swear that I am of 

21 counsel for complainant, and that the facts stated of my own 
knowledge in the foregoing complaint are true, and those 
stated on information and belief I believe to be true, so help me 


God. 
HORACE 8. CUMMINGS. 


Sworn to and subscribed before me this seventh day of October, 
1882. 
[In testimony whereof I hereto set my hand as such notary public 
and my seal of office this seventh day of October, 1882. 
[ SEAL. | JAMES CORSON, 
Notary Public. 


I, Liberty Bartlett, attorney for petitioners, bind myself to pay 
the cost as usual, and hereby offer to pay the plaintiff's costs in ad- 
vance as it occurs. 


LIBERTY BARTLETT. 
22 A. BR. D. 


DEPARTMENT OF JUSTICE, 
W ASHINGTON, June 7, 1882. 
Chas. C. Waters, Esq., U.S. district attorney, Little Rock, Arks. : 
Sir: I transmit herewith printed copies of papers in the case pre- 
sented to this Department Dec. 1, 1879, by Messrs. Cummings «& 
Baker, attorneys for George V. Dietrich, Jabez V. Hunt, and John F. 
Colder, trustees for the heirs of Nathaniel Philbrook, deceased. 
These papers are— 
Ist. Letters of Messrs. Cummings & Baker, Dee. 1, 1879. 
2. The petition of the trustees above named. 
3. Report of Commissioner of Land Office, March 11, 1880. 
4th. Copy of report of Commissioner, Oct. 14, 1876 (referred to in 
paper last named). 
5. Letter of acting Secretary of the Interior, July 26, 1880. 
23 The petitioners ask that suit be instituted by the United 
States to set aside the patent or patents for the lands described, 
and for proper relief in the premises. 
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You will carefully examine the case as it appears upon these 
papers in connection with any other evidence you may be able to 
obtain- from records — the county where the lands lie or from the 
land office. 

And, if upon such examination you are satisfied that the said 
patents were illegally and wrongfully issued, you will, when a bill 
in equity is presented to to you by the attorneys for said parties, the 
purpose of which is the cancellation of said patents (if you see no 
objection to the form of the said bill), sign my name thereto as At- 
torney General of the United States, and file the same in the proper 
court: Provided, however, That the said petitioners or their counsel 

file a bond with penalty satisfactory to yourself, indemnifying 
24 the United States against all costs in the case. 

After the suit is commenced the counsel for petitioners will 
have the conduct and management of the case, subject to a general 
supervision by yourself, to the end that the interests of the United 
States may suffer no detriment or be abused. 

The bill should be drawn in the name of the Attorney General 
on behalf of the United States. 

Very respectfully, BREWSTER, 
Attorney General. 


25 Copy of Petition and Order. 


W asuinaTon, D. C., Oct. 25th, 1882. 
To the Honorable Benj. H. Brewster, Attorney Gen’l of the U.S. 

Sir: As attorney for the heirs of Nathaniel Philbrook, deceased, 
we filed a petition in your Department for the cancellation of certain 
land patents erroneously and illegally issued to other parties. 

This petition was referred to the General Land Office, and that 
office strongly and specifically requested the Attorney General to in- 
stitute a suit “to obtain the cancellation or avoidance of the afore- 
said patents which would lead to an equitable determination of the 
rights of the Philbrook heirs and those persons deriving title from 
the patents and to obtain a definate adjudication of many vexed 
questions that has arisen,” &c. 

The Secretary of the Interior also specifically asked that 

26 the Attorney General institute such suit. You, upon an ex- 

amination of the matter, on June 7th, 1882, instructed the 

U.S. dist. att’y at Little Rock to institute such suit, saying that the 

dist. att’y shall have supervision of the suit “ to the end that the in- 
terests of the U.S. may suffer no detriment or be abused.” 

The dist. attorney has discovered what he did not know before, 
viz., that a portion of the land in question has been purchased by 
the U.8., and is now occupied by them. This fact we did not know 
before. ‘The question arises, Will the Gov’t be willing to submit to 
the legal adjudication of the title of the lands occupied by them, or 
shall the bill not yet filed be so framed as to exempt all lands now 
claimed by the U.S. Gov’t? Had we been cognizant of the Gov't 
occupancy we should have exempted such lands thus occupied, and 
as the matter stands we are anxious to conform to the judgment and 
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wishes of the Dep’t of Justice, and are willing either to have 
27 the rights of the Gov’t tested equally with those of private in- 
dividuals or to “except the lands owned or occupied by the 
Gov't in our bill.” We would most respectfully request the dist. 
att’y, Waters, be instructed what course to pursue. 
Very respectfully, 
(Signed) CUMMINGS & BAKER. 


DEPARTMENT OF JUSTICE, 
‘ WASHINGTON, Oct 25, 1882. 
Charles C. Waters, Esq., U. S. attorney, Little Rock, Ark. 

Sir: Your letter of the 16th inst. relating to the claim of the 
heirs of Nathaniel Philbrook is rec'd. As touching point stated by 
vou, to wit, that the bill as drawn includes lands occupied by the 
U.S., and upon which the Gov’t bas erected public buildings for a 
post. office, &c., the attorneys for the Philbrook estate have addressed 
to this Department a letter, bearing date the 21st inst., submitting 

certain propositions. I enclose a copy of said letter. I think 
28 it advisable, and you are hereby instructed, to amend the bill 
which has been presented to you so as to strike out from the 
claim of the trustees all lands oecupied by the U.S. for any purpose 
and all lands which the U.S. claims under any title besides that 
stated in the bill. After you have so amended the bill it may be filed. 

Hereafter all persons interested in the Philbrook estate will be re- 
quired to give a deed of quitclaim and release to the Gov’t for all 
the lands in the occupation of the Gov’t. This they offer to do 
through their attorneys in Washington. Of course they will do it, 
for otherwise you will be instructed to dismiss the proceedings. 

Very respectfully, 
(Signed) BREWSTER, 
Attorney General. 


Endorsed: Filed January 31, 1885. Ralph L. Goodrich, clerk, by 
W. P. Feild, D. C. 
29 And on January 3l1st, 1883, the following petition and 
motion for rule on the clerk was filed: 


Petition and Motion for a Rule on the Clerk. 


In the Cireuit Court of the United States for the Eastern District of 
Arkansas. 
Tue Unirep Srares or America, by Her Attorney General, Benja- 
min H. Brewster, Complainant, 
against 
CHarves W. Beene et al., Defendants. 


Complaint 1n equity. 


To the honorable judges of the circuit court of the United States of 
the eastern district of Arkansas : 
Your petitioners herein, to wit, Geo. V. Deitrich and Jabez C. 
Hunt, citizens of Galesburg, Illinois, and John F. Colder, of Troy, 
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New York, the duly appointed and acting trustees for the heirs and 
devisees of Nathaniel Philbrook, deceased, and parties bene- 
30) ficiaries herein, as set forth and shown in said plaintiff's bill 
of complaint, respectfully represent that in conformity with 
instructions and an order issued out of the Department of Justice at 
Washington, D. C., June 7th, 1882, on the petition of said trustees, 
asking that a suit in equity be instituted in the proper court by the 
United States to set aside patents to lands therein described wrong- 
fully issued to said defendants, the same directed to C. C. Waters, 
U. S. attorney at Little Rock, here shown, attached to the said plain- 
tiff’s bill of complaint herein, directing that on a proper inquiry 
and finding, and a bill in equity is presented by the attorneys for 
said parties, and a satisfactory bond is filed by said petitioners, then 
to sign his name thereto—that is, Benjamin H. Brewster, Attorney 
General of the United States—and file the same in the proper court, 
and after the suit is commenced the counsel for the petitioners will 
have the control and management of the case, and finding 
31 the lands & defendants within the jurisdiction of this court, 
and in compliance with said order, is held to be the proper 
court. 

Your petitioners further represent that on compliance with said 
order and instructious, its conditions fully complied with, evi- 
denced by said U.S. attorney, C. C. Waters, signing the name of 
Benjamin H. Brewster, Attorney General, to said bill, and attaching 
thereto his sid letter of instructions and authority, together with a 
satisfactory bond approved, and 25 or more exhibits referred to and 
made parts of said bill, and on the 23rd day of November, 1882, filed 
the said bill of complaint, the 25 or more exhibits, and said ap- 
yroved bond in this honorable court, on the chancery side thereof, 
* delivering to the clerk of this court said bill of complaint, signed 
as aforesaid, the said approved bond and said exhibits as parts of 
said bill and demanded of the clerk to file the same in this court, 

that done and his duties therein ceased, and the attorney for 
32 the said trustees here present would have control and man- 
agement of the case. | 

Whereupon the attorney for petitioners, Liberty Bartlett, en- 
tered his appearance of record on said bill filed as aforesaid, and at 
the suggestion of said U.S. attorney, Judge Waters, he tendered 
$25.00, which was received and still held for the estimated fees for 
clerk service, and offered $35.00, the marshal’s estimated fees for 
service of the court process, when issued, and stated in that pres- 
ence that said trustees, beside the approved bond, bad made a suffi- 
cient deposit in the Exchange Bank of this city subject to draft for 
all taxable cost, and to conform to the usual practice in this court 
in cases of non-resident plaintiffs, he, as attorney, in writing en- 
dorsed on said bill, bound himself to pay the costs in advance as 
they should accrue; in all appearing eatisfactory, the said clerk pro- 

ceeded to endorse upon said bill and bond and to stamp said 
33 exhibits as in part said bill filed Nov. 23, ’82, over the signa- 
ture of R. L. Goodrich, clerk, &c., and, for their great number 
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and bulk, assigned said exhibits to said attorney till an appearance 
of a defendant. 

And, further, in the performance of his duty as attorney and so- 
licitor for said petitioners, at the commencement of the suit he called 
up said bill and proceeded, under rule 12 of this court,in these words: 
‘“ Whenever a bill is filed the clerk shall issue the process of sub- 
peena thereon as of course upon the application of the plaintiff, 
which shall be returnable into the clerk’s office the next rule day, 
or the next rule day but one at the election of the plaintiff,” &e. ; 
and, refer-ing to said bill filed as aforesaid, he informed the clerk 
as to the defendants therein named their condition and residence; 
and, for reason three, defendants were ta be served in California, 
requiring much writing, the issue of subpcenas to the marshal might 

be deferred till the next Monday, Noy. 27th, but no longer, 
o4 and the time returnable the second rule day, it — the first 

Monday, in January, 1883; and the said clerk assenting 
thereto, he assigned the said bill to a private drawer, as if confiden- 
tial, till said defendants were served, it being mentioned and under- 
stood asa rule that no one had a right to examine said bill, espe- 
cially the exhibits (the reason they were turned over to said 
attorney), until one or more defendants entered an appearance. 

The said attorney for petitioners, as in duty bound, carefully 
scrutinizgd the actors, their duties enjoined, and that every step 
therein conformed to special instructions referred to and the rules 
governing in this court, so as to lawfully and of right to enter 
therein, and a like design and the utmost good faith appeared all 
the way traversed over said order and instructions by said U_S. at- 
torney, C} C. Waters, and the clerk of this court. 

They Knew they had so impressed said attorney wherein he con- 

fided, advanced clerk fees, and incurred large personal lia- 
30 bility, and from which cannot recede. 
And, further, the said attorney for petitioners received in 
June last|a printed copy of the said order and instructions from the 
Attorney |General to Dist. Attorney Waters directing him to carefully 
examine the case, “and, if satisfied that the said patents were ille- 
gally and| wrongfully issued, you will sign,” &c.; said attorney took 
it as well \addressed to himself, and that he, too, would carefully ex- 
amine thé case, and, if found without legal or just merit, he would 
ask leave|to retire from the case; and to aid in the inquiry sub- 
mitted to| Judge Waters the printed argument of the defendants’ 
learned attorney, Senator Garland, delivered before the Land Dep't, 
in Washington, D. C., in 1877, presenting in the strongest light ad- 
verse to the validity of the Philbrook claim—so called; that argu- 
ment was carefully examined by both, and the fact revealed that 
near half of the Government post-office building was on the 
36 land in question, which Judge Waters reported to the Attorney 
Gen’! and asked for further instructions, and the merits of the 
‘ase was further discussed before him. 

Whereupon U.S. Attorney Waters was relieved from further in- 
quiry by Att’y Gen. Brewster directing him to amend the bill in one 
particular, then to sign his name to the bill, which he did do,as ap- 
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pears written on the margin, and the said signiture attached thereto, 
and on filing the bill as aforesaid his control over it came to an end, 
as he very properly said to the clerk. 

And, further, on the careful review of said argument found therein 
set forth and claimed, that the proper action for said petitions was a 
proceeding in the name of the United States to set aside the patents 
wrongfully issued, and no showing that would justify a withdrawal 
from the case, and to treat properly for former positions in No- 

vember, 1881, the said attorney, Bartlett, informed, in writing, 
37 the first-named defendant, Charles W. Beebe, of California, 

holding one-fourth interest in said lands; that he was em- 
ployed as attorney therein-and in the preparation of a suit in an 
equity court, and referred to several reports made by heads of dep’ts 
examined at Washington, D. C., alleging fraud in procuring pat- 
ents for the lands in question, and thereby open a way for him to 
appear and defend his deceased father, if he could, against alleged 
crookedness in procuring the “ Beebe patents;” that his position 
therein was not of his own seeking, but made for a reputation for 
faithful service as attorney gained in Washington, D. C., and such 
inducements offered as rendered it a duty to undertake therein. 

And the said petitioners, while instructing said clerk as herein- 
before stated, — special mention was made of residence, &c., in Cali- 
fornia, and mode of service on said Beebe, and an increased fee de- 

manded therefor and paid, and more offered, if required, on 
o8* return of service, and yet the said clerk, R. L. Goodrich, has 

wholly neglected and refused to issue subpoenas against said 
defendants. 

Further, while the said order and -structions were being consid- 
ered, petitioners were advised of said U. S. attorney, C. C. Waters, 
leaving a copy thereof with said clerk, in advance of filing the bill, 
and petitioners’ said attorney, mindful of the desperate wickedness 
of the human heart—prone to sharp practice—and the duty of a dis- 
trict attorney to forecast as in procuring service on a party in fail- 
ing circumstances, he requested the said clerk to treat the said paper 
as confidential till further proceedings were had, for the order seemed 
to contemplate an ex parte action, which was assented to by said 
clerk, and so treated, when, as aforesaid, he placed the bill after 
filing in a private drawer as a sacred trust, till a defendant entered 
an appearance, called by the court’s process; but the said order and 

authority of Att’y General Brewster in assigning the control 

39 and management of the case to the attorneys of petitioners 
has been overcome, frustrated, and put at naught by a min- 
isterial officer of this court, who, on the day following the aforesaid 
preliminary steps in the judicial management of the case, parted 
with his careful custody and keeping of said bill, giving it out to 
ee who had no legal right thereto whatever, and permitting 
imself, without notice to petitioners, to be overcome with local prej- 
udice and intimidation, to violate the aforesaid rule of this court, to 
desist and refuse to issue said subpcenas, according to law, and a 
s»ecial agreement for fees in advance and still held, whereby the 
clerk of this court assumed official duties to perform as of course, 
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which to neglect or refuse to do puts at defiance the authority of 

the United States, as expressed through the Department of Justice, 

and works a denial of the just and lawful rights of said trustees, 
acquired through said departmental order; and your peti- 

40 tioners are without remedy, except by a rule on said clerk to 
issue subpoenas as aforesaid. 


Motion. 
Motion for a rule on the clerk. 


To the Honorable Geo. W. McCrary, judge of the circuit court of the 
United States for the eastern district of Arkansas, at chambers : 
Wherefore the premises considered as hereinbefore set out and 

alleged, your petitioners, to wit, Geo. V. Deitrich and Jabez C. Hunt, 

citizens of Galesburg, Illinois, and Jno. F. Colder, citizen of Troy, 

New York, trustees, &c., by their attorney, Liberty Bartlett, author- 

ized to conduct and manage the case herein, and in the further pros- 

ecution thereof beg leave to submit a motion, as at chambers, for a 

rule on Ralph L. Goodrich, clerk of this honorable court, directing 

and requiring said clerk to forthwith issue, in due form of law 

41 and the.rules of this court, the court process of subpeena, 

directed to the defendants charged in the said plaintiff’s bill 
of complaint, the same on file in the office of the clerk of this court, 
and made of record on the 23 day of November, 1882, by the plaintiff 
in said entitled cause, in manner and form as hereinbefore set forth 
and alleged—said defendants, to wit, Charles W. Beebe, Thomas 

Frazer and Julia Frazer, a minor of the State of Cal., Joseph W. 

Martin, Hartwell Beebe, a minor, and William C. Ratcliffe, guardian 

of Kate, Emma, John, Fannie, Roswell and Henry Faust, minors, 

and that said subpeenas shall be made returnable on the second 
rule day after issue, and that said clerk shall place to the bottom ef 
the subpcenas, as elected by the plaintiff, that the defendant is to 
enter his appearance in the suit in the clerk’s office on or before the 
day at which the writ is returnable; otherwise the bill may be taken 

“ pro confesso.” 

All of which said petition and above motion are respect- 

42 fully submitted. 

LIBERTY BARTLETT, 
Attorney & Solicitor for Trustees & Petitioners. 


The Foregoing Petition & Motion Amplified. 


Your petitioners, by their said attorney, Liberty Bartlett, beg leave 
further to state, in connection with said petition and motion, and 
held as parts of the same, that on said U.S. Attorney C. C. Waters 
filing said bill of complaint, 25 or more exhibits made parts of the 
bill, the approved bond, as the end of his duties, and announced to 
the clerk that petitioners’ attorney, Bartlett, then present, would 
thenceforward have the control and management of the case, and the 
clerk received and proceeded to write on the backs of the same, said 
attorney believed to be the usual notice of filing, dat-, &c., when it ap- 
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peared afterward to have been the title of the case here shown, that 
made, then held to come back with the usual stamp to make the 
filing; the clerk then took up his stamp, changed the date 
4S to Nov. 23, and stamped filed the said exhibits, and by over- 
sight omitted to make the filing, but proceeded to take direc- 
tions as “ after the filing of the bill,” and on consulting and as ad- 
vised the clerk, as appears in the bill, struck out seventeen names of 
defendants for service at another time, if deemed necessary parties 
to the suit, leaving eleven to be served, agreeing to issue the sub- 
poenas on Monday next, the 27th Nov., giving three working days 
to prepare long papers pretended for service in California and mak- 
ing a calculation on clerk fees found to be $25.00 and paid as afore- 
said and still held, and the said clerk made an entry in a book if 
it was not a record of the filing of said bill; the clerk gave said at- 
torney having the control and mangement of the case reason to be- 
lieve it was, and that said attorney had performed each and every 
act required by law and the rules of this court to have made 
44 a record as of a suit commenced and properly in court await- 
ing the court process. The said clerk intended and induced 
said attorney to believe that the bill was legally filed before it was 
stamped, which is rep ped the evidence of filing. Any other con- 
clusion would impute deception and fraud on the clerk. Otherwise 
the omission to stamp said bill filed was intended by said clerk to 
deceive said attorney and the court, and under a pretense to deny 
said petitioners the proper legal process of this court, conditioned as 
aforesaid, the day following the said clerk informed the adversaries 
of the bill of its filing and suffered himself to be so intimidated, in- 
fluenced, and pene as to hold that his pretended omission to 
stamp said bill filed, &c., that it was not in law filed, assuming to 
decide a judicial question without notice or to permita hearing, and 
continuously thereafter to neglect and refuse to perform his well- 
known official duty and in violation of a special contract paid for to 
issue eleven of the court process of subpoena to the defend- 
45 ants therein named, and as far as in him lies to wrongfully 
eject your petitioners from the portals of this honorable court, 
wherein by special act it is declared as a court of equity it shall be 
deemed always open for filing bills, pleadings, &c. Bump, Federal 
Procedure, sec. 638; same under rule 1 and rule 12 of this court. 
Wherefore your petitioners, as parties beneficiaries in said suit, 
have no remedy except by appearing before the hon. circuit judge 
of said eastern dist. of Arkansas, as at chambers, and present the 
aforesaid petition and motion for a rule or order requiring the said 
clerk to perform his duty and issue the subpcenas therein men- 
tioned, the district judge, the Hon. H. C. Caldwell, being by law 
wholly disqualified to act therein for reason of interest, as shown by 
a certified copy of his affidavit hereto attached. 
It was further agreed with said clerk, Ralph L. Goodrich, 
46 after inquiry and finding the marshal’s fee for service of ten 
defendants, three in California, to be $35.00, and the said clerk 
agreeing to make and deliver to the marshal on Monday, the 27th 
day of naa ens the said subpeenas, that your petitioners, by said 
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attorney, offered the said $35.00 in advance to said clerk, and the 
receiving delayed for the time the said attorney made a deposit of the 
same in the Exchange Bank, and to effect that duty performed by 
said clerk and the special contract carried out the said attorney for 
petitioners hereby tenders his certified check on the said Exchange 
Bank of Little Rock ofor the said deposit of 35.00, and moves on 
the honorable circuit judge, Geo. W. McCrary, at chambers, to make 
this further order on said clerk and direct him to endorse on said 
bill in writing: Filed November 23rd, 1882; signed, R. L. Good- 
rich, clerk—to correspond with the filing stamped upon all the ex- 
hibits and papers made parts of said bill,and as directed by the 
47 order and instructions of Attorney General Brewster thereto 
attached by U.S. Attorney_C. C. Waters. That done, then 
further to direct said clerk to issue said subpcenas as elected by the 
plaintiff and deliver the same to James Torrans, the marshal of said 
court, accompanying the same with said certified check for $35.00 
for the deposit agreed upon with said clerk; who afterwards, the 
fourth day thereafter, demanded of said attorney, Bartlett, a return 
of said exhibits and papers, that he might erase the filing thereon 
so as to correspond with a future date; to which said attorney de- 
clined to accede, asserting his right to stand upon the date and filing 
already made of record, and await a judicial ruling thereon, if com- 
pelled to do so by the persistent refusal of the clerk to perform his 
plain duty “as of course.” 
Now, on review of the premises, thus fairly and truthfully stated, 
and the surroundings, the said attorney for petitioners has reason to 
believe and does believe that said clerk, R. L. Goodrich, has 
48 been approached by your petitioners’ adversaries with an 
undue and improper influence, prompted by local prejudice, 
to overawe and intimidate the said clerk to avoid and desist the 
performance of his official duty and to prevent your petitioners iav- 
ing their just rights ever tried in this honorable court. 
Wherefore they move and pray as herein set forth, and willgever 


pray. 
LIBERTY BARTLETT, 


Attorney & Solicitor for Trustees & Petitioners. 


And the said attorney for petitioners, Bartlett, further states that 
he read the foregoing petition and motion, except the last three 
pages, in the presence and hearing of said U.S. Attorney C. C. Wa- 
ters, and he made objection to one word only as incorrect; that was 
in lieu of “ filing” to say handed or leaving the clerk a copy of the 

Attorney General’s order and instructions, which correction 
49 ras accordingly made, which occurs on the 5th page and 6th 
line of said petition. 


STATE OF ARKANSAS, County of Pulaski : 


I, Liberty Bartlett, do solemnly swear that I am of counsel for 
said petitioners, who are absent from the State, and that the matters 
and things therein stated and alleged are true according to my best 
knowledge and belief, so help me God. 

LIBERTY BARTLETT. 
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Sworn to and subscribed: before me this 23rd day of December, 
1882. 
In testimony whereof I set my hand as such notary public and 
my seal of office this twenty-third day of December, 1882. 
[ SEAL. | N. W. COX, 
Notary Public., 


Upon which petition and motion for rule on clerk the following 
endorsement appears : 
Ordered that the clerk issue subpcenas in this case or show 
50 cause before me at my chambers'in Keokuk, Iowa, on or be- 
fore February 1st, why he should not do so. 
Keokuk, Jan’y 3, 1883. 
GEO. W. McCRARY, 


Circuit Judge. 


If the bill has not been filed the clerk will file it or show cause as 


above. 
GEO. W. McCRARY, Judge. 


Endorsed: Filed January 31, 1883. Ralph L. Goodrich, clerk, by 
W. P. Feild, D. C. 


51 Response of Clerk to Rule. 


UnitTep STatTEs OF AMERICA, 
Eastern District of Arkansas : 


UNITED Srates v. CHARLES W. Beeps et al. 
In the matter of the order to the clerk to show cause, &c.: 


Comes Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, and for answer to the 
rule upon him granted by the Hon. George W. McCrary, circuit 
judge, on the 5rd day of January, 1883, at chambers, says that said 
rule was not shown to him, and he was ignorant of its existence, 
until after business hours on the 25th day of January, 1883. 

And, further answering the said rule, he says that all he 
52 did in and about the said cause was done under the directions 
of the Hon. C. C. Waters, United States district attorney for 
this district ; that said district attorney handed said papers to the 
respondent, but neither the said district attorney nor any one else 
filed a written precipe or gave a verbal order for process to issue in 
said cause, and before said cause was docketed or any process issued 
therein said district attorney withdrew all the papers from re- 
spondent’s custody and possession and forbid any process to issue 
thereon, and said papers since that time have never been in re- 
spondent’s office or seen by him until last night. No process was 
ever ordered by the district attorney or Mr. Bartlett while the papers 
remained in respondent’s office. 
Respondent attaches hereto and makes part of this return a 
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certified copy of a written precipe now on file in his office, 
53 signed by the district attorney, relating to said case,and which 

states accurately the verbal orders and directions of said 
officer given at the time. 

Respondent, further answering, says he referred Mr. Bartlett's 
communication and motion and the rule granted thereon to the 
district attorney and the letter of said district attorney in answer 
thereto, together with a copy of the letter from: that officer to the 
Attorney General of the United States, relating to this matter and 
hereto attached and made a part of this return. 

After the district attorney withdrew from respondent's custody 
the bill and exhibits and stated to respondent said suit would not 
be brought and no process issued therein the respondent notified 

Mr. Bartlett of the fact and tendered him the twenty-five 
Of dollars deposited to pay fees, which he declined to receive, 
and so said sum remains subject to Mr. Bartlett’s order. 

Having stated the facts, the respondent is ready and willing to 
conform to any order or direction the hon. circuit judge may give 
in the premises. 

RALPH L. GOODRICH, 
Clerk U. 8S. Circuit Court, East. Dist. Ark’s. 


Subscribed and sworn to before me this 26th day of January, 
1883. 
HENRY C. CALDWELL, 
U. 8S. Dist. Judge. 


D0 Letter of U. S. Attorney. 
Lirtite Rock, ArK., Jan’y 26th, 1885. 
Hon. Geo. W. McCrary, U.S. circuit judge, Keokuk, lowa. 


DeAR Sir: The long communication of Liberty Bartlett, Esq., 
with his motion for a rule on the clerk and your order thereon in 
the Philbrook heirs case, has been referred to me by that officer. 

The whole of Mr. Bartlett’s communication can be answered in a 
few words. 

The bill was improvidently and prematurely tendered by me to 
the clerk for filing, but was afterwards withdrawn from the clerk’s 
office by me and all proceedings in that behalf abandoned. There 
is, therefore, no bill duly filed and there has never been. Upon fur- 

ther examination, becoming satisfied that under the instruc- 
56 tions of the Attorney General to me the suit ought not to 

be instituted in the name of the United States, I declined to 
commence the suit or file the papers with the clerk for that purpose, 
and withdrew them from his custody before any writs issued or had 
been ordered. 

I wrote the Attorney General of the United States my reasons for 
declining to file said papers, a copy of which letter is hereto ap- 
pended, and have received no further instructions from him on the 
subject, though I am unofficially advised application has been made 
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to that officer to give an order for filing said bill in the name of the 
United States or instruct me peremptorily to file the same, and that 
said officer has thus far declined to comply with said request. 
If a rule is to go against any one to compel the commence- 
57 ment of the suit in the name of the United States it would 
seem that it ought to go against the Attorney General, and 
not against the clerk of this court, who certainly has no power to do 
any such thing over the objections of the proper officers of the Gov- 
ernment. 
Very respectfully, CHARLES C. WATERS, 
U. S. Attorney 


Subscribed & sworn to before me this 26th Jan’y, 1883. 
RALPH L. GOODRICH, Clerk. 


58 Precipe. 


Litrte Rock, ArRK., Jan’y 26, 1885. 
Ralph L. Goodrich, Esq., clerk U.S. court. 

Sir: You are hereby instructed to issue no process upon any bill 
alleged to be filed in the matter of Philbrook heirs in the name of 
the United States. | 

No such bill is filed by myself or attorney general nor has issuance 
of any process ever been directed by me. 

You will regard this precipe as relating to the time when I with- 
drew the bill from your custody. 

Respectfully, CHARLES C. WATERS, 
U. 8. Attorney. 
59 UnItTED STATES OF AMERICA, 
Eastern District of Arkansas : 


I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writing annexed to this certificate 
is a true, correct, and compared copy of the original remaining of 
record in my office. 

In witness whereof I have hereunto set ny hand and the seal of 
said court this 26th day of January, in the year of our Lord one 
thousand eight hundred and eighty-three, and of the Independence 
of the United States of America the one hundred and seventh. 


Attest : [ SEAL. | RALPH GOODRICH, Clerk. 


60 Letter of U. 8. Attorney to Attorney General. 


Lirtte Rock, Arkansas, Dec. 15th, 1882. 


Hon. Benjamin H. Brewster, Attorney General, Washington, D. C. 
Sir: I have the honor to submit the following report: 
Referring to your letter of instructions to me of date June 7th, 

1882, in reference to claim of Philbrook heirs to a portion of the city 

of Little Rock, I extract the following: “ You will carefully examine 
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the case as it appears upon these papers in connection with any 
other evidence you may be able to vbtain from records in the county 
where the lands lie or from the Land Office and if, upon examina- 

tion, you are satisfied that the said patents were illegally and 
61 wrongfully issued you will, when a bill in equity is presented 

to you by the attorneys for the said parties, the purpose of 
which is the cancellation of said patents (if you see no objection to 
the form of said bill), sign my name thereto as Attorney General of 
the United States and file the same in the proper court.” 

In compliance with these instructions I have made such examina- 
tion as my other official duties would permit, and the result is that 
I am not satisfied that the patents referred to were illegally and 
wrongfully issued. I can further elaborate this branch of the sub- 
ject hereafter if desired. 

Aside, however, from the merits of the Philbrook title I desire 
submit some views on other aspects of the proceeding here contem- 
plated. 


In my opinion it is doubtful whether the United States 

62 can properly proceed by bill in equity to obtain cancellation 

of patent alleged to have been erroneously or fraudulently 

issued, except where the United States is itself the real party in in- 
terest. 

As I understand the law, the United States cannot properly under- 
take such proceeding to settle a controversy about title between pri- 
vate citizens. ‘Their remedies are ample in the courts in their own 
right. For a recent exposition of this doctrine by the Supreme 
Court of the United States see United States vs. Schurz, 12 Otto, p. 
404. ‘The Court says: 

“On the other hand, when he obtains this possession (of the pat- 
ent), if there be any equitable reason why, as against the Govern- 
ment, he should not have it—if it has been issued without authority 

of law or by mistake of facts or by fraud of the grantee—the 
63 United States can, by a bill in chancery, have a decree an- 

nulling the patents, or possibly a writ of scire facias. If an- 
other party or the city of Grantsville is, for any of the reasons cog- 
nizable in a court of equity, entitled, as against the relator, to have 
the title which the patent conveys to him, a court of chancery can 
give similar relief to the city as soon as the patent comes into his 
possession or perhaps before.” 

See also to same. effect Moore vs. Robbins, 6 Otto, p. 533: “ These 
courts are as open to the United States to sue for the cancellation of 
the deed or reconveyance of the land as to individuals, and if the 
Government is the party injured this is the proper course.” Fur- 
ther on: “If an individual setting up claim to the land has been 

injured he may, under circumstances presently to be consid- 
64 ered, have his remedy against the party who has wrongfully 
obtained the title which should have gone to him.” 

From which it appears that when “the Government” is affected 
by wrongful issuance of patents then the United States may by bill 
in equity obtain cancellation of the same, but if “another party” 
is so-affected then such other party is remitted to an ordinary action 
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in the courts. And where a private citizen shows successfully in 

the proper tribunal that a patent issued to another ought equitably 

to have issued to him, then the courts will hold the patentee a 

trustee for his benefit, and will direct the patentee to convey the 

title to him. This is just what the Supreme Court of the United 
States ordered to be done in Cunningham v. Ashley, 14 How- 

65 ard, p.- 389-90. This course was open to Philbrook and heirs 
and is yet open, for ought that I know to the contrary. 

At an early day in the history of the Government there was some 
confusion as to the proper practice which should prevail in this 
class of cases, and cases may be found where the Government has 
sanctioned such a proceeding in the interest of the equitable owner ; 
but no such sanction was ever given in a case like this. It was 
only done in cases where equitable owner or his representatives 
were active and diligent in the assertion of their rights, and before 
rights of third parties had attached or lapse of time had made it 
difficult or impossible for all the facts to be shown. 

If, however, I am in error in this position and the United States 

may lawfully, if it shall elect to do so, move in behalf of a 
66 citizen for the cancellation of a patent once issued, then the 
question arises, Under what circumstances shall the Govern- 
ment exercise this power? Clearly no citizen can demand that the 
Government shall do this in his behalf as a matter of strict right. 
If the United States shall elect to do so in a particular instance it 
is merely an act of grace; it is merely in the exercise of a discretion 
to act or not to act, as to it shall seem meet and proper under all the 
circumstances of that case. With this this proposition in view, we 
then reach the inquiry, Is the case presented here a proper case in 
which the Government should take this special and extraordinary 
step? Iam clearly of the opinion that this case is not one in which 
the Government should move in the manner suggested. 
67 The claim of the Philbrook heirs covers upwards of one- 
fourth of the present city of Little Rock, in its most populous 
quarter. Real estate men inform methat the valuation of the lands 
affected is about $1,000,000. The lands are not held: by a few men, 
but are distributed among hundreds of persons, who occupy them as 
their homes. 

The patents sought to be cancelled were issued in 1838, ’39, ’40. 
Since then, until at a comparatively recent date, no attempt has been 
made by Philbrook heirs to assert their claim. The present owners 
of these lands and their granters and ancestors have held them for 
forty years—moré than a generation—supposing their title to be 
valid. Some of the issues of fact to be sprung if this litigation — 

opened are now difficult, probably impossible, of exact ascer- 
68 tainment, as material witnesses to the controversy are dead ; 

so that a great calamity would befall the innocent if this suit 
should be pressed, and incidentally, no matter what the final out- 
come of the suit may be,a misfortune of almost equal gravity is 
suffered. During the pendency of the litigation values of the real 
estate effected are utterly unsettled ; loans cannot be effected there- 
upon, transfers cannot occur except at ruinous and merely specula- 
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tive figures, and this state of things would continue indefinitely 
through a long, protracted, expensive, and fiercely litigated contro- 
versy. 
Is there any corresponding suffering that will bear comparison 
for a moment if the United States shall decline to bring this action ? 
I apprehend not. | 
69 I therefore respectfully recommend that no steps be taken 
by the United States on behalf of the Philbrook heirs to aid 
them in the assertion of their title. 
I respectfully submit the above views and recommendations for 
your consideration and action. 
If, in your opinion, I am wrong, I shall cheerfully and earnestly 
endeavor to carry out any instructions you may give in the premises. 
[ have mailed a copy of this letter to Senator Garland and have 
also handed a copy to Hon. Liberty Bartlett, of counsel for Philbrook 
heirs. , 
Very respectfully, CHARLES C. WATERS, 
U. S. Attorney. 


On which response of clerk to the rule the following endorsement 
appears : 
70 The return of the clerk in this case is considered sufficient 
and the rule is discharged. The district attorney, under in- 
structions from the Attorney General, may determine whether to 
prosecute the suit in the name of the United States or not. 
Keokuk, Jan’y 29th, 1883. | 
GEO. W. McCRARY. 


71 And on January 31, 1883, the following bond of indemnity 
to the United States against costs was filed, to wit: 


72 Security for Costs. 


In the Cireuit Court of the United States, Eastern District of 
Arkansas. 
THE UNITED Sratves oF AMERICA, by iler Attorney General, Xc., 
v. 
CHARLES W. BEEBE et al. 


We acknowledge ourselves to owe and be indebted to the United 
States in the full and just sum of one thousand dollars, for the pay- 
ment of which we bind ourselves, our heirs, executors, administra- 
tors, &c., firmly by these presents. 

Witness our hands od seals this the 23d day of October, A. D. 
1882. 

But this obligation to be void if we pay all costs for which the 
United States may be liable in the above-entitled suit. 

G. V. DIETERICH.  [SEAL. 
JABEZ C. HUNT. SEAL. 
J. W. HAMMOND. _ [SEAL. 
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73 STATE OF ILLINoIs, County of Know: 


I, G. V. Dieterich, do solemnly swear that Iam worth the sum 
of one thousand dollars in property subject to execution, over and 
above my just liabilities and exemptions, so help me God. 


G. V. DIETERICH. 


Sworn to and subscribed before me this 23d day of October, 1882. 

[ SEAL. | JAMES H. CALKINS, 
Notary Public. : 
STATE OF ILLiINoIs, County of Knox: 4 


I, Jabez C. Hunt, do solemnly swear that I am worth the sum of 
one thousand dollars in property subject to execution, over and 
above all my just liabilities and exemptions, so help me God. 


JABEZ C. HUNT. 


Sworn to and subscribed before me this 23d day of Oct’r, 1882. 


[SEAL. | JAMES H. CALKINS, 
Notary Public. 
74 On which bond the following endorsement appears, to wit: 


LittLe Rock, ARKANSAS, Nov. 27th, 1882. 
The within bond is approved by me as a proper bond of indem- 
nity to the United States against costs, as contemplated by letter of 
instructions from Dep’t of Justice to me, of date June 7th, 1882, 
attached to the bill. I am of opinion, however, that no costs are 
properly taxable against the United States in this proceeding, and 
therefore | am further of opinion that the officers of the court may 
properly require the contemplated beneficiaries under this proceed- 
mg to satisfy them as to costs by advance deposits in cash in reason- 
able sums or by bond for costs, or both, as they may elect. 
CHARLES C. WATERS, 
United States Attorney, East. Dist. of Arkansas. 
Endorsed: Filed January 31, 1888. Ralph L. Goodrich, clerk, 
by W. P. Feild, D. C. : 


75 UnItTED STATES OF AMERICA, 
Eastern District of Arkansas: “ 
Be it remembered that ata circuit court of the United States of ; 


America in and for the eastern district of Arkansas begun and 
holden on Monday, the 23rd day of October, anno Domini one thou- 
sand eight hundred and eighty-two, at the United States court-room, 
in the city of Little Rock, Arkansas, the Honorable Henry C. Cald- 
well, district judge, presiding and holding said court, the following 
proceedings were had, to wit, on February 27, 1883: 


UNITED States 
%. 520. 
CHARLES W. BEEsE et al. 


Came on this day the defendant, Joseph W. Martin, by Rose, Wil- 
liams and Moore, Esqs., his solicitors, and files his motion to require 
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the plaintiffs to file the exhibits referred to in the original bill herein, 

and to require the persons for whose use this suit is brought to file 

a bond for costs; and thereupon Henry C. Caldwell, district judge of 
this court, declares himself to be disqualified from sitting as a 

76 judge in this cause by reason of the fact that he is personally 
interested in the subject-matter of the litigation. 


Which motion to require plaintiff to file exhibits is as follows, to 
wit: 


In the United States Circuit Court for the Eastern District of 
Arkansas. 


Unitrep Srares, Plaintiff, vs. Coartes W. Beene et al. 


Comes the defendant, Joseph W. Martin, and prays that the plain- 
tiff may be required to file here the exhibits referred to in the origi- 
nal bill herein. 

U. M. & G. B. ROSE. 
J. W. MARTIN. 

J. M. MOORE. 

S. W. WILLIAMS. 


Endorsed: Filed Feb’y 27, ’83. Ralph L. Goodrich, clerk. 


Which motion for bond for costs is as follows: 


~J 


7 U.S. C’t C’t, E. Dist. Ark. 


Unirep Srates, Plaintiff, v. CoaArtes W. Beese ef al., Defendants. 
Comes said defendant, Joseph W. Martin, and moves the court to 
require the persons for whose use this suit is brought to file a bond 
for costs herein. 
J W. MARTIN. 
MOORE. 
WILLIAMS. 


Endorsed: Filed Feb’y 27, 83. Ralph L. Goodrich, clerk. 


And on March 5, 1883, the following proceedings were had, to 
wil: 
UNITED STATES \ 
v. 520. 
CHARLES W. Beeps et al. j 


Come the defendants, Joseph W. Martin and Emma Martin, 

78 his wife, by U. M. & G. B. Rose, J. M. Moore, and Clark and 
Williams, Esqs., their solicitors, and file herein their demur- 

rer to the bill of complaint; and gomes the defendant, W. C. Rat- 
cliffe, as administrator, by said solicitors, and file- herein his plea ; 
and comes Kate Faust, by W. C. Ratcliffe, her guardian, and files 
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her motion to dismiss, and the said defendant, Joseph W. Martin, 
by his said solicitor, files herein his motion to compel the complain- 
ant to file the following exhibits to her bill, viz., Exhibits “A,” 
és 3 PY, C1” sé F,” “ G.” “Gi 6 G2,” “ 3” “ Gt,” “ p” ‘6 3” ‘s [*” & “15” 


Which demurrer is as follows: 


79 In the United States Cireuit Court for the Eastern District of 
Arkansas. In Chancery. 


Tue Unrrep States or America, Plaintiff, 
v. 
Cuar_Les W. Beene et al., Defendants. 


Come the defendants, Joseph W. Martin and Emma Martin, his 
wife, and demur to the original bill herein, and for cause of de- 
murrer they say— 

1. It appears from the face of said bill that the plaintiff has no 
equity to maintain this suit. 


2. It also appears that the plaintiff has no interest in the prose- 
cution of this suit, and that if it has any interest in the subject- 
matter of this suit it is one in common with that of the defendants 
named therein. 


3. It appears from the face of the bill that the claim sued upon is 
stale and such as a court of equity will not enforce. 


4. It appears that there are many persons who live on the 
80 lands described in the bill who are not made defendants 


thereto. 
U. M. & G. B. ROSE, 
J. M. MOORE, 
CLARK & WILLIAMS, Sol’s. 


I, Joseph W. Martin, say that the foregoing demurrer is not in- 
terposed for delay. 
JOSEPH W. MARTIN. 


Sworn to & subscribed before me March 5, 1883. 
RALPH L. GOODRICH, Clerk. 


In our opinion, the foregoing demurrer is well founded in point 
of law. 
March 5, 1883. 
U. M. & G. B. ROSE. 
CLARK & WILLIAMS. 
J. M. MOORE. 


Endorsed: Filed M’ch 5, ’83. Ralph L. Goodrich, clerk. 
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Which plea is as follows: 


81 In the United States Circuit Court for the Eastern District of 
Arkansas. 


Unitep States, Plaintiff, 
U. 
CHARLES W. Breese e al., Defendants. 


Comes the defendant, William C. Ratcliffe, as administrator of Cora 
‘F. Faust, and for cause of plea herein, which he here interposes, he 
says that the following persons, among others, are living on the 
lands described in said bill none of whom are made parties to said 
bill, that is to say: 

+ « + * * + * 

Wherefore this defendant prays that he maybe hence dismissed 
with his reasonable costs. 

U. M. & G. B. ROSE 
CLARK & WILLIAMS. 
J. M. MOORE. 


[, William C. Ratcliffe, say that the forgoing plea is true in 
82 point of fact, and that it is not interposed for delay. 
W. C. RATCLIFFE. 


Sworn to & subscribed before me this 5th March, 1883. 
RALPH L. GOODRICH, Clerk. 


In our opinion, the foregoing plea is well founded in point of law. 
March 5, 1883. 
U. M. & G. B. ROSE. 
CLARK & WILLIAMS. 
J. M. MOORE. 


Endorsed: Filed M’ch 5 ’83. Ralph L. Goodrich, clerk. 


Which motion to disiniss is as follows, to wit: 
United States Circuit Court for the Eastern District of Arkansas. 


Unitep Srares, Plaintiff, 
v. 
CHARLES W. Breese et al., Defendants. 


Comes the defendant, Kate Faust, and moves the court here 
83 to dismiss this suit, because it appears by the bill and exhibits 
herein that it is based on a stale claim, that in equity 
should not be enforced, and because it does not appear that the suit 
is prosécuted by the Attorney General] of the United States. 
U. M. & G. B. ROSE, 
CLARK & WILLIAMS, 
J. M. MOORE, Sol’s. 


Endorsed : Filed M’ch 5, ’83. Ralph L. Goodrich, clerk. 
4—150 
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Which motion to compel complainants to file exhibits is as fol- 
lows, to wit: 


United States Circuit Court, Eastern District Arkansas. 
Unirep Srates v. Cuas. W. BEEBE et al. 


Comes Joseph W. Martin, one of the defendants, and moves 
84 the court to require the complainant to file the following ex- 
hibits to her bill, viz: Exhibits “ A,” “ C%,” “Ct,” “ F,” “ G,” 
as Gi,” ‘“ G?,” ‘6 G?,” és Gi,” 66 oP ‘é 13” ‘6 11,” rT 5.” 
ROSE, 


WILLIAMS & 
MOORE, Sol’s. 
Endorsed: Filed M’ch 5, ’83. Ralph L. Goodrich, clerk. 


And on March 6th, 1883, the following proceedings were had, to 
wit: 
Unirep States v. CHARLES W. Beene et al. 


Comes the defendant, W. C. Ratcliffe, as administrator of Cora F. 
Faust, deceased, by U. M. & G. B. Rose, Clark & Williams & J. M. 
Moore, Esqs., his solicitors, and files herein his plea of the statute of 
limitations. 

Which plea of the statute of limitations is as follows: 


85 In the United States Circuit Court for the Eastern District of 
Arkansas. In Equity. 


Tue Unirep Srares, Plaintiff, 
v. 
CHARLES W. Besse et al., Defendants. 


tomes the said defendant, William C. Ratcliffe, adm’r of Cora F 
Faust, deceased, and for plea herein says that the cause of action of 
the said heirs and representatives of Nathaniel Philbrook, deceased, 
has not accrued at any time within seven years next before the 
commencement of this suit. 

Wherefore he prays to be hence dismissed with his reasonable 


costs and charges. 
U. M. & G. B. ROSE, 
CLARK & WILLIAMS, 
J. M. MOORE, Sol’s. 


I, William C. Ratcliffe, say that the foregoing plea is not inter- 
posed for delay, and that it is true in point of fact. 
W. C. RATCLIFFE. 


Sworn to and subscribed before me this 6th March, 1883. 
RALPH L. GOODRICH, Clerk. 
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86 We certify that, in our opinion, the above plea is well- 
founded in point of law. 
March 6, 1883. 
U. M. & G. B. ROSE, 
J. M. MOORE, 
CLARK & WILLIAMS, Sol’s. 


Endorsed: Filed March 6, 1883.. Ralph L. Goodrich, clerk. 


And on April 2, 1883, the following proceedings were had, to wit . 
UnitTep States v. CHARLES W. BEEBE et al. 


Comes the complainant, by Cummings & Baker, Liberty Bartlett 
& Charles C. Waters, Esqs., solicitors, and files herein its replication 
to the plea of the statute of limitatioas, motion to set demurrer and 
pleas down for hearing. 

Which replication to plea of the statute of limitations is as fol- 
lows : 


87 Reply to Plea Statute Limitations, Stale Claims, &e. 
In Circuit Court, Eastern District of Arkansas. 
Unitrep States, Plaintiff, ». Coartes W. Beeps ef al., Defendants. 
Complaint in equity. 


The said plaintiff, as to the said plea of said defendant, W. C. Rat- 
cliffe, as administrator of the estate of Cora F. Faust, deceased, 
that this claim is stale and did not accrue at any time within seven 
years next before the commencemeet of this action, saith— 

That the said plaintiff, by reason of anything by the said defend- 
ant in said plea alleged, ought not to be barred from having and 
maintaing its aforesaid action thereof against the defendant and de- 
fendants to this action, because, he says, that on the 7th day of June, 

1838, and on the 25th day of September, 1839, the United 
88 States issued three patents to the lands described in said bill 

of complaint to Roswell Beebe, which said patents were issued 
by mistake and under a misapprehension of the law and facts, which 
said mistake and misapprehension was caused by the false and 
fraudulent representations and fraud of said Beebe. 

That said Beebe was not entitled to the said patents at the time 
the same were issued and is not now. 

That said Beebe, his heirs, and legal representatives, have been 
requested to return and surrender said patents to the United States 
that the same might be canceled, but that they have refused to do so. 

That this action is instituted by the United States for its sole ben- 
efit, and not for the benefit of any person or persons, to cause the 
said fraudulent patents to be vacated, delivered up to the United 
States, and canceled. 
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89 That no lapse of time runs against the United States, and 
it is not barred from having and maintaining its said action. 
And this the said plaintiff is ready to verify. | 
CHAS. C. WATERS, 


U. 8. Att’y. 
CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Solicitors for Plaintiff. 


I, Liberty Bartleit, say that the foregoing plea is not interposed 
for delay, and that it is true in point of fact. 
LIBERTY BARTLETT. 


Sworn to and subscribed before me this 2nd day of April, 1883. 
RALPH L. GOODRICH, Clerk. 


I certify that, in my opinion, the above is well founded in law. 
LIBERTY BARTLETT, Sol. 
Endorsed: Filed April 2, 1883. “Ralph L. Goodrich, clerk, by W. 
P. Feild, D. C. 
90 Which motion to set demurrer for hearing is as follows, to 
wit : 
United States Circuit Court, Eastern District of Arkansas. 


Unitrep States v. Coas. W. Breese ef al. 


Comes the said plaintiff and moves the court to set down fora 
hearing on the next rule day after the filing hereof the plea of Kate 
Faust filed herein on the 6th day of March, 1883, asking to have the 
case dismissed because the same is not prosecuted by the Attorney 
General of the United States and because the cause of action is stale : 
and plaintiff asks that the replication of plaintiff to the plea of limi- 
tations interposed by W. C. Ratcliffe, as administrator of Cora F. 
Faust, be taken and considered as a replication of so much of said 
motion asking this case dismissed because it is stale. 

CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Solicitors for Plaintiff. 
CHAS. C. WATERS, 
U. 8. Attorney, 


91 Endorsed: Filed April 2, 1883. Ralph L. Goodrich, clerk, 
by W. P. Feild, D. C. 


Which motion to set pleas for hearing is as follows: 
In the U. 8. Circuit Court, Eastern District of Arkansas. 
Unitep Sraters v. Cuas. W. Beese ef al. 


Comes the said plaintiff and moves the court to set down for hear- 
ing on the next rule day succeeding the filing hereof the plea of W. 
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C. Ratcliffe as administrator of Cora F. Faust, filed March 5, 1883, 
asking an order dismissing the cause for want of parties defendant 
herein. 
CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Solicitors for PV? ff. 
CHAS. C. WATERS, U.S. Alt?’y. 


992 Circuit Court, Eastern District of Arkansas. 
UNITED STATEs v. Coas. W. BEEBE ef al. 


Comes the said plaintiff and moves the court to set down for a 
hearing at the next rule day succeeding the filing hereof the de- 
murrer of J. W. Martin & wife to the bill fo the dill of complaint 
herein, and filed on the 5 day of March, 1883. 

CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Solicitors for PU ff. 
CHAS. C. WATERS, U.S. Alt’y. 


Endorsed: Filed April 2, 1883. Ralph L. Goodrich, clerk, by W. 
P. Feild, D. C. 


And on April 3, 1883, the following proceedings were had, to wit | 
93 UnITED STaTEs v. CHARLES W. BEEBE et al. 


Come the defendants, by U. M. Rose, Esq., their solicitor, and file 
herein affidavit of A. H. Garland. 
Which affidavit is as follows: 


STaTe OF ARKANSAS, County of Pulaski: 


I, A. H. Garland, being duly sworn, say that on or about Febru- 
ary 26, 1883, I addressed to the Attorney General of the United 
States a note asking him for copies of his correspondence with the 
U.S. district attorney at Little Rock on the subject of the suit of the 
U.S. v. Charles W. Beebe e al. pending in the U. 58. court at Little 
Rock, and that in reply I received from him the letter hereto an- 
nexed, marked Exhibit A. : 
A. H. GARLAND. 


94 Subscribed and sworn to before me this 2nd day of April, 
1883. 
[ SEAL. ] WM. A. COMPTON, 


Notary Public. 
“ Exuisit A.” 
DEPARTMENT OF JUSTICE, 
WASHINGTON, Feb’y 26, 1883. 
Hon. A. H. Garland, U. S. Senate. 


Str: [ have the honor to acknowledge the receipt of your note of 
the 26th inst. requesting copy of the correspondence between the 
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district attorney at Little Rock and myself as Attorney General re- 
specting the commencement of a certain suit to vacate land grants 
covering land in Little Rock, &c. 

It would give me pleasure to comply with your request if I could 
do so consistently with the rules of this office and with what I deem 
a proper course to pursue in this particular case. 

Upon full consideration, however, I do not think it right 
95 or expedient to depart from the usual course of proceedure in 
such cases or to expose what passes between officers of the 
Government in respect to a matter of administration. I must, there- 
fore, however, reluctantly decline to furnish the copies you desire. 
Very respectfully, 
BENJAMIN HARRIS BREWSTER, 
Attorney General. 


Endorsed: Filed April 3, 1883. Ralph L. Goodrich, clerk. 


96 And on April 4, 1883, the following notice was filed, to wit: 
In the U. S. Circuit Court for the E. Dist. Ark. 


Unitep States, Plaintiff, 
v. 
CHARLES W. BerEse et al., Defendants. 


Mr. Liberty Bartlett and Mr. Charles C. Waters, solicitors for plain- 
tiffs. 


Sirs: I- order to prevent any misapprehension on your part as to 
the manner in which the present suit will be conducted by the de- 
fendants, we beg leave to advise you that the strictest application of 
the rules of the court will be invoked by them for the purpose of 
speeding the case to an early conclusion, and that a compliance 
with the rules will be exacted from you. 
Very respectfully, 
97 J. W. MARTIN & WIFE, 
By J. W. MARTIN. 

CLARK & WILLIAMS. 

J. M. MOORE. 

U. M. & G. B. ROSE. 


On which notice the following return of the marshal appears : 


I have served the within notice by delivering a copy into the 
hands of the within-named Liberty Bartlett & Charles C. Waters at 
Little Rock, in the eastern district of Arkansas, on this lst day of 


March, 1883. 
JOSEPH T. BROWN, Jr., 
U. S. Marshal. 


Endorsed: Returned « filed April 4, 1883. Ralph L. Goodrich, 
clerk, by W. P. Feild, D. C. 
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And on April 9, 1883, as follows: 


98 UNITED STATES OF AMERICA, 
Eastern District of Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas begun and 
holden on Monday, the ninth day of April, anno Domini one thou- 
sand eight hundred and eighty-three, at the United States court- 
room in the city of Little Rock, Arkansas, the Honorable George W. 
McCrary, circuit judge, presiding and holding said court, the follow- 
ing proceedings were had, to wit, on April 9, 1883: 


Unitep States v. CHARLES W. BEEBE ef al. 


Comes the defendant, W. C. Ratcliffe, as administrator of Cora 
Faust, by M. W. Benjamin, Esq., his solicitor, and files herein his 
demurrer to so much of the bill as refers to lands embraced in claim 
156; and come the petitioners, by by Liberty Bartlett, Esq., their 
solicitor, and file herein affidavit, letter, and petition to remove the 
cause to another circuit, and the said motion to remove is heard, 
argued, and submitted to the court; and the court, being now well 
and sufficiently advised in the premises, considers that said motion 
be overruled. 

Judge Henry C. Caldwell was not on the bench when these 

99 papers were filed and motions made, and took no part in the 

decision of the same. (See entry made on 27th day of Feb- 
ruary, 1883, Record Book “ D,” page 639.) 


Which demurrer of Ratcliffe, &c., is as follows: 


United States Circuit Court, Eastern. District of Arkansas, April 
Term thereof, 1883. 


Unitep STaTEs vs. CHARLES W. BEEBE ef al. 


The defendant, W. C. Ratcliffe, administrator of Cora F. Faust, 
comes and files for himself as such administrator his special de- 
murrer to so much of the bill as claims any title or right to title, 
legal or equitable, to the lands embraced in the supposed New Mad- 
rid claim of Henry Cockerham, numbered 156, and alleges therefor 

the following reasons: 
100 ist. The plaintiff fails to state facts sufficient to show that 
Henry Cockerham or any one claiming under him ever ac- 
quired any legal or equitable right to a patent from the United States 
to the whole or any portion of the land claimed to have been located 
under said Cachet certificate No. 156. 

2nd. The bill fails to state facts sufficient to show that defendant 
ever had any title to so much of the land as is claimed in the bill by 
virtue of the Cockerham claim No. 156. . 

3rd. The bill shows upon its face that the lands covered by the 
Cockerham claim No. 156 were certified or patented to the State of 
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Arkansas, which makes the State an indespensable party and at the 
same time fails to make the State a party to the bill. 
4th. This court has no jurisdiction to annull and set aside a cer- 
tificate or patent of land granted to the State in pursuance of an act 
of Congress without making the State a party to the bill. 
101 5th. The bill shows upon its face that all pretended claims 
of the Philbrook heirs to the lands embraced in Cockerham 
claim No. 156 are barred by statute of limitations. 
6th. The bill shows upon its face that in regard to the lands em- 
braced in Cockerham claim No. 156 there was gross laches upon the 
part of Cockerham and those that claim under him. . 
Wherefore he prays that so much of said bill as relates to lands 
embraced in the claim of Henry Cockerham, No. 156, be dismissed, 
and for all proper relief. 


I, M. W. Benjamin, counsel for defendant, do hereby certify that I 
believe the within demurrer is well taken in point of law, and that 


the same is not taken for delay. 
M. W. BENJAMIN, Solicitor. 


102 I, W.C. Ratcliffe, do solemnly swear that the foregoing de- 
murrer is not taken for the purpose of delay. 


W.C. RATCLIFFE. 


Subscribed & sworn to before me this 9th April, 1883. 
RALPH L. GOODRICH, U. S. Com. 


103 Which letter is as follows: 


Judges’ chambers, United States courts, eastern district of Arkan- 
sas—Henry C. Caldwell, district judge. 


LirtLe Rock, Sept. 27, 1877. 


My Dear McCrary: Some parties are seeking to obtain a patent 
to the land on which this city is built. Patents were issued for the 
lands forty years ago, & these parties are now seeking to obtain a 
second patent for the same lands. 

Burdett, while Commissioner of the Gen’l Land Office, without 
notice to a single owner of the lands under the first patent and in 
utter disregard of the law & the settled practice of the Department, 
was on the point of ordering a second patent to issue to these 
claimants. . 

The matter is now pending before the Secretary of the In- 
104 _~—swteiorr, and I send you Senator Garland’s brief in our behalf. 

I wish you would read the brief and take interest enough 
in the matter to see that Gen’! Williamson does not make any such 
blunder as Burdett. My homestead, & indeed the whole city proper, 
is covered by the claim. I have written Williamson, and would 
like to have you see that letter & talk with him — the case. We feel 
quite certain that a second patent would not affect our titles, but it 
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would cast a cloud over them that would have a tendency to retard 
the growth & improvement of the city until it was set aside. 
Yours truly, HENRY C. CALDWELL. 
Hon. Geo. W. McCrary, Secretary of War, Washington, D. C. 


Endorsed: Filed April 9, 1883. Ralph L. Goodrich, clerk, by 
W. P. Feild, D. C. 


Which petition to remove is as follows: 
105 Petition for Removal. 


In the Circuit Court of the United States for the Eastern District 
of Arkansas. 


Tue Unitep Srates or America, by Her Attorney General, Ben- 
jamin H. Brewster, Complainant, 
against 
CHARLES W. Besse et al., Defendants. 


Complaint in equity. 


To the honorable judges of the circuit court of the United States of 
the eastern district of Arkansas: 

Your petitioners herein, to wit, Geo. V. Deitrich and Jabez C. Hunt, 
citizens of Illinois, Galesburg, and John F. Colder, a citizen of Troy, 
New York, the duly appointed and acting trustees for the heirs and 
devisees of Nathaniel Philbrook, deceased, and parties beneficiaries 
herein, as set forth and shown in said plaintiff's bill of complaint, 

respectfully represents that in conformity with instructions 
106 and an order issued out of the Department of Justice, at 
Washington, D. C., June 7th, 1882, on the petition of said 
trustees, asking that a suit in equity be instituted in the proper court 
by and in the name of the United States to set aside patents to lands 
therein described and set forth wrongfully issued to said defendants, 
the same directed to C. C. Waters, U. S. attorney at Little Rock, 
here shown, attached to the bill of complaint herein, directing that 
on a proper inquiry, and finding, presumed to have been made after 
four months’ investigation, and when a bill in equity is presented 
by the attorneys of said parties, and a satisfactory bond is filed by 
said petitioners, then to sign the name thereto of Benjamin H. 
Brewster as Attorney General of the United States, and file the same 
iu the proper court, and, after the suit is commenced, the counsel for 
the petitioners will have the control and management of the 
case. 
107 Your petitioners further represent that in compliance with 
said order and instructions, its conditions fully complied with, 
evidenced by said U. 8. attorney, C. C. Waters, signing the name 
of Benj. H. Brewster, Attorney General, to said bill, and attaching 
thereto his said letter of instructions and authority, together with a 
satisfactory bond, approved, and on the 23rd day of November, 1882, 
filed the said bill of complaint, 25 or 30 exhibits, and approved 
5—180 : 
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bond in this honorable court, on the chancery side thereof, by de- 
livering to the clerk of this court said bill, exhibits, and bond, who 
received and endorsed the same, filed as of date, and announced to 
said clerk that the said petitioner’s attorney, then present, would 
have charge and management of the case. Whereupon the attorney 
for the petitioners, Liberty Bartlett, entered his appearance of record, 
and, at the suggestion of said U.S. attorney, Judge Waters, 
108 he tendered $25.00, which was received, for the estimated fees 
for clerk’s service, and offered $35.00, the marshal’s estimated 
fees for service of process, and to conform to the usual practice in 
cases of non-resident plaintiffs, he, as attorney, in writing, bound 
himself to pay the cost- in advance as they should accrue; and, fur- 
ther, in the performance of his duty as attorney and solicitor for 
said petitioners, at the commencement of the suit, he called up said 
bill and informed the clerk as to the names, conditions, and residence- 
of the defendants therein named, and for reason three were to be 
served in California, the service of subpoenas might be deferred till 
Monday following, November 27th, but no longer, whereby the said 
clerk of this court assumed official duties to perform, as of course, 
which to neglect or refuse to do puts at defiance the authority of the 
United States, as expressed through the Department of Justice, 
109 and works a denial of the just and lawful rights of said 
trustees acquired through said Department order, and your 
vetitioners are without remedy, except by a rule on said clerk to 
Issue subpoenas, and for reason of interest the judge of this court is 
disqualified to act therein or in any way to give force and validity 
to the action or non-performance of the prescribed duties of this court; 
all of which your petitioners are ready to make appear. 

Your petitioners further show that heretofore, to wit, in June, 
1879, to be just and equitable the said trustees issued printed circu- 
lars to the occupants of the lands in question setting forth their title 
deeds and showing the grounds which they claimed a right thereto. 
In reply. to said circulars, seven, pronounced adverse claimants, 
speaking for all, through the “ Gazette” of , 1879, to be frank and 

generous, in terms, offered large inducements—land sharks— 
110 ‘for said trustees to bring a suit wherein they, too, could show 
their title deeds and settle the vexed questions for all time to 


come. 
Two years before this, in 1877, when petitioners were moving on 
the Land Department for patents herein, their learned attorney, 
Senator Garland, filed a printed argument wherein he mentioned 
that the said trustees should proceed by suit, in the name of the 
United States, just as they have done and set forth in said bill of 
os argument and showing—examined and considered 
by the said U. S. attorney, C. C. Waters, before the finding that the 
bill in equity was the proper proceeding, and signed, filed the same, 
thus an opening made for said defendants to come in and show their 
title deeds for judicial adjustment, a kindly offering they should not 
be deprived of by obstacles interposed as hereinbefore mentioned. 
And, further, on being thus repeatedly called the said trust- 
111 ees employed the present attorneys of record to institute pro- 
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ceedings in the proper court of equity so as to let in the said 
defendants to show any lawful rights they may have and seemed so 
much to desire. 

And to treat properly in November, 1881, the local attorney, 

sartlett, informed in writing the first-named defendant at California, 
Charles W. Beebe, holding one-fourth interest in said lands, that he 
was employed as attorney therein and in the preparation of a suit 
in an equity court, together with the several favorable opinions 
thereto by the heads of Departments at Washington, D. C., and 
thereby open away for him to appear and defend his deceased 
father, if he could, against alleged crookedness in procuring 
the “Beebe patents,” and deemed sufficient, no other writing was 
had, and the said defendant remains unlawfully ignorant of the 
commencement of this suit by means of the aforesaid neglect or 
refusal of the clerk to issue subpeenas, as required by law to 
112 do,and the court as now constituted is incompetent to render 
the relief required. ; 

Wherefore your petitioners pray,as in duty bound, the premises con- 
sidered, as hereinbefore set forth and alleged, and as in part the author- 
ized conduct and management of the case, and for the further cause 
shown by a certified copy of an affidavit hereto attached, the sworn 
statement of — being concerned in interest herein, such as to render 
improper for the affiant, the Hon. H. C. Caldwell, judge of the said 
eastern district circuit court, to set on the trial hereof. Thus dis- 
qualified, the petitioners pray the court to cause the fact to be 
entered on the records of this court and also an order that an 
authenticated copy thereof, with all the proceedings in the suit, 
shall be forthwith certified to the western district United States 

circuit court of Arkansas, the next nearest, most con- 
113. venient and accessible court, to the end that upon the filing 

of such record with the clerk of the western district circuit 
court said court can take cognizance of and proceed to hear the 
case in like manner as if it had originally and rightfully been com- 
menced therein and as provided by law. Asin duty bound your 
petitioners will ever pray. 

LIBERTY BARTLETT, 
Attorney and Solicitor for Trustees & Petitioners. 
Application and Motion for Removal. 
In the Circuit Court of the United States for the Eastern Dist. of 
Arkansas. 


Tue Unirep Srates, Plaintiff, 
against 
CuHaries W. Breese et al., Defendants. 
Complaint in equity. 
To the honorable judges of the circuit court of the United States 
of the eastern district of Arkansas: 


114 Comes the said party plaintiff and moves the court here, 
the premises considered, as set forth and alleged in the fore- 
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going petition of said trustees for the heirs of Nathaniel Philbrook, 
deceased, &c., by their said attorneys, appointed to the control and 
management of the above-entitled cause, the affidavit and letter 
certified out of the Department of Justice at Washington, D. C., 
showing the interest and manifest impropriety of both of the judges 
of said eastern district circuit court, to wit, the Hon. H.C. Caldwell 
and Hon. Geo. W. McCrary, of their sitting in the trial of said cause. 
And in consideration whereof the said parties plaintiff, by their 
said attorneys, come and move the court to cause the fact to be 
entered on the records of the court and to make an order that an 
authenticated copy thereof, with all the proceedings in this case, 
shall be forthwith certified to the next nearest and most con- 
venient circuit court in this circuit—that is, to the western 
115 _~— district United States circuit court of Arkansas, it being the 
next nearest, most convenient and accessible to the parties 
hereof, to the end that upon the filing of such record with the clerk 
of the said western district circuit court said court can take cogni- 
zance of and provide to hear the case in like manner as if — had 
originally and rightfully been commenced therein as provided by 
law. 
CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Attorneys for Plaintiff 


I, Liberty Bartlett, say that I believe that the foregoing petition 
and pleas are true in point of fact, and that they are not interposed 


for delay. 
LIBERTY BARTLETT. 


day of April, 1883 
Clerk. 


Sworn to and subscribed before me this 


116 In our opinion the foregoing plea is well founded in law. 
CUMMINGS & BAKER, 
LIBERTY BARTLETT, 


Solicitors. 


Endorsed: Filed April 9, 1883. Ralph L. Goodrich, clerk, by 
W. P. Feild, D.C. 


And on April 17, 1883, the following proceedings were had, to 
wit: 
UnITED STATES 
v. 520. 
CHARLES W. BEEssE et al. 


Comes the United States, by Charles C. Waters, Esq., and files 
herein a letter from the Attorney General of the United States. 


The district judge did not sit during this proceeding. 
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Which letter is as follows: 


117 DEPARTMENT OF JUSTICE, 
WASHINGTON, April 10th, 1883. 


Charles C. Waters, Esq., United States district attorney, Little Rock, 

Arkansas. 

Sir: Referring to your letter of the 8th ultimo, respecting the 
case of the United States vs. Charles W. Beebe et al., | think my 
name, as Attorney General, signed to the bill, with the letter of au- 
thority to you to so sign it, is entirely sufficient to show that the At- 
torney General ordered the suit to be brought, and that he has con- 
trol of and is responsible for the case, as required by the Supreme 
Court in U.S. vs. Throckmorton. 

But to remove all doubt I hereby ratify and confirm your action 
in commencing the suit in signing my name as Attorney General to 
the bill in equity and filing it in the circuit court of the United 
States for district of Arkansas. 

Very respectfully, BREWSTER, 
Attorney General. 


118 Endorsed: Filed April 17, ’83. Ralph L. Goodrich, clerk. 
And on April 19, 1883, the following proceedings were had, to wit : 


Unitep STATES ) 
v > 520. 


Cuaries W. Beene ef al. } 


And now comes the United States, by Charles C. Waters, Esq., dis- 
trict attorney, and by Liberty Bartlett, Esq., and come the defend- 
ants, by U. M. Rose, John M. Moore, and Samuel W. Williams, 
Esqs., their solicitors, and this case is argued and submitted to the 
court upon the demurrer to the bill and on the motion to dismiss 
and the plea of —. 

And it is ordered that all the exhibits in the bill be filed within 
two weeks and that the brief for defendants be filed forthwith, and 
that the brief for complainants be filed on or before May tenth, 

1883. | 
119 And leave is given to defendants to file a brief in reply. 

Caldwell, district judge, being interested, did not sit in or take 

any part herein. 


And on May 10, 1883, the following proceedings were had, to wit: 
UnItTED STATES ] 

v. 520. 

Cras. W. BEese et al. 


Comes Liberty Bartlett, Esq., and files herein his motion to have 
time extended in which to file his brief in this cause. 


i 
; 
if 
i 
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Which motion is as follows: 


120 In the United States Circuit Court, Eastern District of 
Arkansas. In Equity. 


Tne Unirep Srates or America, by her Attorney General, Benj. 
H. Brewster, Plaintiff, 
v. 
CHARLES W. Beene ef al., Defendants. 


In obedience to an order of court, comes the said plaintiff, The 
United States, by her attorneys, Cummings & Baker & Liberty 
sartlett, and by leave of court files herein a printed brief, as ex- 
hibit of Cummings & Baker complete; also, in an unfinished form, 
in part, the brief of Liberty Bartlett, the remaining part still in the 
hands of the printer; the same offered for filing, to comply, as far as 
may be, to an order of court to file briefs on the part of the plaintiff 
on the 10th of May, 1883. 
And for cause shown move the court for time extended to the 
20th of May inst. for plaintiffs to file their briefs, and leave 
121 to withdraw the said brief in the printer’s hands to put in 
proper printed formn; also for leave to file the Attorney Gen- 
eral’s brief, if he desires to do so. 
CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Attorneys for PUVt ff. 


Cause shown.—Latest advices from attorneys, C. & Baker, state 
that Attorney General brewster was confined to his room by illness ; 
that he had received defendants’ brief and desired to take some 
action thereon. 

That the time allowed Attorney Bartlett to reply to 150 pages in a 
brief filed by the defendants and brief his own case, prior official 
engagements holding to May first, though a strong man, taxed to 
the extent of human endurance, has been insufficient to complete 


the work. 
BARTLETT, Sol. 
Endorsed: Filed May 10, 1883. Ralph L. Goodrich, clerk, by W. 
P. Feild, D. C. 
122 And on May 21, 1883, the following motion was filed, to 
wit: 
In the United States Circuit Court, Eastern District of Arkansas. In 
Equity. 


Unirep Srates, Plaintiff, 
v. 
Cuas. W. Brese et al., Defendants. 


Comes the said senor The United States, by her Attorney Gen- 
eral, Benj. Harris Brewster, and moves to dismiss, without prejudice 
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to any other action which it may desire to bring, so much of the 

causé of action alleged in its complaint as relates to the land in said 

complaint, located with the Cockerham certificate No. 156. 
CUMMINGS & BAKER, 
LIBERTY BARTLETT, 


Attorneys. 


Endorsed: Filed May 21, 1883. Ralph L. Goodrich, clerk. 


123 And on the 18th day of June, 1883, was filed the following 
motion to strike defendants’ brief from the files: 


Motion to Strike Brief from the Files. 


In the United States Circuit Court, Eastern District of Arkansas. In 
Equity. 


Unitrep Srates, Plaintiff, 
v. 
CHar Les W. Berse et al., Defendants. 


Comes the plaintiff, The United States, by attorneys, Cummings 
& Baker and Liberty Bartlett, and moves the court for an order 
striking from the files of the court the printed brief and argument 
of defendants’ attorneys, subscribed and submitted by U. M. & G. B. 
Rose, J. M. Moore, Clark & Williams, and filed herein, and for cause 
say: 

[. That said brief and argument is impertinent, libelous, 
124 scandalous in tone, insulting to the plaintiff and attorneys, 
and trans-ends all decency and sense. 

If. That it is in contempt, insulting, and grossly abusive to this 
honorable court to the person and official station of Attorney Gen- 
eral, the Hon. Benj. H. Brewster, while in the performance of his 
official duty. 

III. That it is deceptive and insulting to the plaintiff, their attor- 
neys, and the court in changing the title to said action in derision 
by adding parties plaintiff in temper and spirit of disobedience to 
law and court rule. 

Wherefore it is moved that said brief be stricken from the files in 
terms of rebuke that will maintain the honor and integrity of the 
court and official station. 

CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Attorneys, &e. 


Endorsed: Filed June 18, 1883. Ralph L. Goodrich, clerk. 
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125 And on June 30, 1883, the following proceedings were had, 
to wit: 


Tue Unrrep Srartes, by her Attorney General, Benjamin H. ) 
Brewster, 
2 
CHARLES W. Besse, THomas FRASER, JULIA FRASER, JOSEPH 
W. Martin, Emma Martin, Hartwell Beebe, Kate Faust, } 520. 
Emma Faust, John Faust, Fannie Faust, Roswell Faust, 
and Henry Faust; Wm. C. Ratcliffe, Adm’r of Cora F. 
Faust & Guardian of Kate, Emma, John, Fannie, Ros- 
well, and Henry Faust. ; 


Comes the complainant, by Liberty Bartlett and Charles C. Waters, 


. Esqs., its solicitors, and come the defendants, by U. M. Rose, Sam. 


W. Williams, and J. M. Moore, Esqs., their solicitors; and now the 

court, being well and sufficiently a Sor of the matters arising on 

the demurrer to the bill of complaint herein, considers that the same 
be sustained. 

126 It is further ordered that upon entering the order sustain- 
ing the demurrer to complainant’s bill leave be granted to 

complainant to amend the bill on or before the first day of the next 


term. 
Norre.—Judge Caldwell did not sit in this case. 


And on October 13, 1883, the following proceedings were had, to 
wit: 

UniTep States v. CHARLES W. BEEBE et al. 

Comes the United States, by Cummings and Baker and Liberty 
Bartlett, Esqs., her solicitors, and by leave of court files herein her 
amended bill. 

The district judge did not sit during this proceeding. 


Which amended bill is as follows: 


127 Amendment to Bill. 


In the United States Circuit Court, Eastern District of Arkansas. 


Tue Unirep States or America, by her Attorney General, Benja- 
min H. Brewster, Plaintiff, 


v. | 
CHARLES W. Besse et al., Defendants. 
Bill in equity. 


Comes the said plaintiff, by her Attorney General, and by leave 
of court amends her bill heretofore filed by interlineation and inser- 
tion of the following amendment next after the charging paragraph 
of collusion and fraud in procuring the Beebe patents, on page 12, 
after the words Exhibit I, I’, I*, I°, I*, > of the said bill, as follows: 

And your orator further alleges and shows that there are special 
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reasons for the amendment, to apply to, and extend said charging 

paragraph as hereinafter mentioned, showing the facts and 
128 circumstances of the Ashley-Beebe combination therein men- 

tioned ; that there was a designed fraudulent concealment of 
the methods in procuring the said Beebe patents, of which your 
orator was ignorant at the time of stating the fraudulent practices, 
but were afterwards discovered and hereinafter stated; and, further, 
it has appeared that the attorneys employed to prepare the bill of 
complaint acted from fear and apprehension, intimidated by the 
threatening attitude, power, and influence of the defendants, and 
from the nature of the case were overawed and deter-ed from inquiry 
to find or allege the fraudulent transactions as afterwards appeared 
and hereinafter stated. 

And your orator further states that the said trustees for and heirs 
of Nathaniel Philbrook, deceased, claimants to the lands in ques- 
tion, mentioned and refer-ed to in said original bill, were simply 

petitioners for the United States, &c., to institute proceedings 
129 —iherein, in her own name and behalf, and not as parties 

plaintiff, for reason of frequent public demonstrations of a 
powerful combination designed to destroy or conceal all evidence of 
the Philbrook title, to create a local prejudice, ill-will, and personal 
violence against the said Philbrook heirs on their first appearance 
in 1841, so held in constant fear up to and after the war between 
the sections as to close the courts against the appearance of said 
Philbrook heirs to institute suits in their own name and behalf; 
and open threats of violence prevented the said heirs or their agents 
and attorneys from a free access to the public records to find the 
evidence to prosecute and enforce their lawful rights, as will be 
hereinafter shown. 

And, further, it appears from Exhibit “I 1” aforesaid that 
Nathaniel Philbrook was murdered and died in 1824 possessed of said 

three New Madrid locations (the fourth, the Cockerham claim, 
130 having been discontinued herein); that one W. E. Woodruff, 

who is still living and a competent witness herein, wrote to 
the father of said Nathaniel, residing in New Hampshire, that his 
said son was murdered, leaving a large estate in property, money, 
and lands, and himself, said Woodruff, as next friend, was in the 
care of and administering the estate, and advised letting the lands 
lie, as they were largely increasing in value, for reason the capital 
city of Little Rock was being built thereon. By operation of law 
the father inherited the estate and instructed said W. E. Woodruff 
to sell the personal property, pay all just debts, and remit the residue; 
to hold and care for the lands till further instructed. 

In four years thereafter, in 1828, the father, Elipelet Philbrook, 
died, leaving the said estate by will to his minor grandchildren, 
residing in New Hampshire, 1,500 miles away, and letters or advises 

from said Woodruff, administrator, had ceased. So the said 
131 heirs were kept in ignorance of their rights or interests for 
eighteen years, till 1841-42, when the principal heir, Thomas 
H. Ellison, appeared at Little Rock to assert the rights of the Phil- 
brook heirs to the aforesaid New Madrid locations. This was about 
6—180 
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two years after the issue of the Ashley-Beebe patents, put in issue 
here for fraud in the procuring, and of which said T. H. Ellison was 
kept in ignorance. 

Having informed himself by the aforesaid letters of W. E. Wood- 
ruff, said Ellison, on arriving at Little Rock in 1841, called said 
Woodruff, administrator, to account for the personal estate, the rents 
and profits of the lands at first reported. 

The said administrator evaded and refused to give said Ellison 
any information further than saying that Philbrook left no estate, 

and that other parties had taken up and held possession of 
132 thesaid lands. Hetook Ellison to the recorder’s office and 
pretended to look over the records, then turning to Ellison 
said, No; Philbrook left no real estate, when there was at that time of 
death and continuously shown on the records to the present eight 


‘ or ten deeds of title in seid ““ew Madrid locations, some jointly held 


with Chester Ashley, and conveyances of lots and blocks held good 
to this day, title derived from’ said Philbrook; and it was in the 
face and knowledge of these records of ownership and legal title to 
said New Madrid locations that all subsequent conveyances were 
made, and that the Beebe patents were Ponomer gs as hereinafter 
stated. In four years said Philbrook established a character for 
wealth, judicious investment, honor, integrity, capacity to lay out 
and build a city that took fourteen years for the ms nee, ea, Ash- 

ley & Beebe to secreet- and overcome sufficiently to seize upon 
133 his lands and convert — to their own use. 

Said Nethaniel Philbrook, receiving an appointment from 
President Monroe, came to Arkansas in 1820, with the first Territo- 
rial Governor, James Miller, both from New Hampshire, a single 
man, having large means, designed to invest in lands; and beside 
the city locations he purchased farming lands in the country, which 
stand in his name to this day. At the time of his death said W. E. 
Woodruff was editor of the Arkansas Gazette, and that paper of 
April 20,1824, after stating the circumstances of his death, the find- 
ing of his body shot through the heart, &c., say- this: “ Mr. Phil- 
brook was a native of New Hampshire, where his relatives reside, 
and he was a few years since extensively engaged in the mercantile 
business in the city of New York. He emigrated to this country 

about four years ago; was distinguished for his intelligence 
134 and gentlemanly deportment, and all who knew him deplore 

in him the loss of a sincere friend, an upright and honest man, 
and a good citizen.” 

It is held to be the highest duty of man, where put in the way of 
it, whatever may be his station in life, to protect ood defend the prop- 
erty and memory of a man thus appreciated and registered by 
strangers in a strange land as an inheritance to rightful heirs. 

_And from the aforesaid letters and publications of said W. E. 
Woodruff he undertook the administration and care of the estate 
to preserve and faithfully deliver to the Philbrook heirs; that he 
was at first acting in good faith will appear from the several public 
notices of his administration of said estate. And under date of Oc- 
tober 12, 1824, he advertises his personal property for sale, naming 
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several articles such as a gentleman of wealth and standing would 
have in those days. 
135 The Gazette report further states that said Philbrook was 
the Government agent to the Osage Indian Nation, and the 
record shows that as he was about leaving on a hazard- mission to 
hostile tribes as a precaution he executed a power of attorney to his 
confidential friend and attorney, Chester Ashley, to convey certain 
lots and blocks, the same of record and here shown—Exhibit “ C”— 
and which he afterwards fraudulently used as a general power of 
attorney. The fact that three or four lots were mentioned goes to 
prove that no others were intended. : 

With such a record, made by a man distinguished for his intelli- 
gence, virtue, skill, and means to lay out and construct the pros- 
pective capital city, — seemed to require fourteen years to overcome 
and divert the said lands from the rightful locator by methods of 
recent discovery, as well — the inducements to conceal the records 
afuresaid. 

When, in 1838-’39, said Ashley, Beebe, and others com- 

136 _ bined and operated a scheme to capture the Philbrook New 

Madrid locations, they were conditioned as follows: As ap- 

pears of record, the lands were owned and held by Ashley and Phil- 

brook jointly, so conditioned as that Ashley was bound to exercise 

the same care of the Philbrook interest as his own. His title deeds 

remained on record, of the same force and effect as at the day of his 

death, and the said administrator was bound to hold, preserve for 

natural increase, and collect rents and profits for the heirs of said 
Philbrook. 

The New Madrid locations were borne upon the records in the 
Land Department at Washington, D. C., the most serious obstacle to 
overcome in procuring the Beebe patents, holding that the repre- 
sentatives of Nathaniel Philbrook would be entitled to patents on 

call. The Government certificates and obligations were out for 
137 patents, the Philbrook heirs, scattered over the hills of New 

Hampshire without due notice, remaining ignorant of their 
rights or the several moves being made to capture their inherit- 
ance. 

And here appeared a dark and inexplicable condition of affairs. 
Ashley and Philbrook held the New Madrid locations jointly, and 
Ashley could at any time have taken out patents for his half, and 
for existing friendship and business relations as attorney he could 
have worked up and secured the rights and interest of the Phil- 
brook heirs at the same time. These facts, known to the Land De- 
partments at Washington, cast suspicion upon the moves of Ashley 
and Beebe to procure patents on spreading Cherokee floats over the 
capital city two years ea 1836, — mad- a State, in violation of 
the President’s printed circular forbidding such locations. Ashley 

was a U.S. Senator at the time, holding an overpowering in- 
138 fluence, and the aforesaid exhibits, reports of the land com- 
missioners, &c., show the several methods proposed all un- 
sutisfactory till they hit upon the way for Roswell Beebe to execute 
a good bond giving assurance to the United States to the effect that 
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he would satisfy all parties holding title derived from said New 
Madrid locations by executing a quitclaim deed to all parties show- 
ing such title. 

The said bond here shown, Exhibit “I,” whereupon said patents 
were issued, and in pursaance thereof said Roswell Beebe executed 
a quitclaim deed to Chester Ashley for half of said lands held 
jointly by Ashley and Philbrook under the New Madrid locations, 
and said Beebe holding the Philbrook half, the said administrator 
assenting thereto, and so held to the present time, in the face of said 
Philbrook title deeds borne upon the public records showing clearly 

by the surroundings, the exhibits aforesaid und hereinafter 
139 __ refer-ed to, the consummation of a scheme and contrivance 
regardless of the rights of Philbrook heirs, except to usurp, 
destroy, and conceal, to deceive, to overreach, and overcome the Gov- 


_ernment officials of the Land Department and permit a simple prom- 


ise in the form of a bond to stand in place of the public records, in 
lieu of the wise and considerate acts of Congress and the solemn ad- 
judications thereon to stultify and put at naught its own prior obli- 
gations under the New Madrid locations and-issue patents as afore- 
said on a worthless —, for a voidable promise to satisfy the Philbrook 
heirs with a quitclaim deed “if called for within a reasonable time,” 
proceedings so manifestly collusive and fraudulent as to be disap- 
proved and condemned by all successors in office, and for years 
thereafter, up to and after the war, there was such constant litigation 

between individuals, growing out of such unlawful issue of 
140 _— patents and an adverse public sentiment, costing a four years’ 

war to put down and establish free and open courts, that the 
United States could not during all these years prosecute a suit in an 
impartial court, as hereinafter shown. 

And further, the time for quitclaim deeds, “if called for in a rea- 
sonable time,” has a peculiar significance, contrived expressly for the 
Philbrook heirs. It had no bearing upon any other. A quitclaim 
had already been made to Ashley as part of the scheme, and except 
for fraudulent design and capture, he would at the same time have 
taken a quitclaim for the Philbrook heirs, the very object had in 
view by the Land Department in issuing the patents; but there would 
be no money or gain in that. The prize was valued at a million dol- 

lars, and they laid a scheme to win, as will appear from the 
141 _—irecords here shown; that said Beebe would give a quitclaim 

deed to the State for State-house square, then to defend the 
same against the Philbrook heirs they would effect such legislation as 
would limit “ reasonable time” as would leave said heirs or the U. 
S. Government no ground to stand upon. 

Said Beebe made a quitclaim deed for the State-house square so 
framed as that it would not bind Beebe heirs, and left out the land 
between the State-bouse and the the river. The trick and the fraud 
in procuring Beebe patents were discovered and openly denounced 
by the Legislature of Nov. and Dec, 1840, about one month before 
the aforesaid first appearance of said principal heir, T. H. Ellison, 
a most remarkable coming together of the elements of a gigantic 
fraud and collusion, and an opportunity for compromise with honor 
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and good will in lieu of concealment and oppression by de- 
142 ception and violence—an open confession of the validity of 

Philbrook title deeds duly recorded in sight, as shown by ex- 
hibits hereto attached. 

That the said defendants, the ancestry and succession, were con- 
stantly reminded every day and every hour of the first appropria- 
tion of these land located under New Madrid certificates, and the 
records in sight was notice to the whole world that the title was in 
the heirs of Nathaniel Philbrook, who must have their day in court, 
and that it was by acts of the defendants that they were being pre- 
vented from appearing “ within a reasonable time.” 

The Governor, J.S. Conway, in his message—1840—called the 
attention of the Legislature to the quitclaim deed offered by Beebe 
and wife for the State-house square, and also to the fact of the long 

prior New Madrid locations unsatisfied, which must have had 
143 reference to the Philbrook interest, for Ashley had already 

satisfied himself with Beebe’s quitclaim deed. The Governor 
submitted the question whether the State could afford to accept of 
a deed conditioned with such surroundings. The legislative pro- 
ceedings and discussions was based on the fact that there were three 
locations prior to the Beebe locations, under what were called 
Cherokee floats, either of which was better than that of Ashley- 
Beebe, and the Philbrook-Ashley New Madrid locations were held 
to be superior to all others. 

The Senate and House, in Dec., 1840, passed a joint resolution 
adopting the suggestions of the Governor and appointing an agent 
to proceed to Washington and show the fraudulent issue of the 

Beebe patents, holding that Beebe and wife quitclaim deed 
144 ~—ihad no validity whatever designed to let Beebe heirs into 

ownership after his death; that one Wm. Russell, who ap- 
pears on record as operating with said Philbrook during his life- 
time dividing and compromising said lands, settling conflicting 
claims shown hereinafter, presented a long printed memorial, over 
twenty pages, to the Legislature showing the deception and fraud 
used by Ashley-Beebe, first, in procuring the three sham “floats” 
under which they located the city of Little Rock and obtained pat- 
ents—the same lands located by said Philbrook in 1821—the con- 
sideration $3,000 for the bare lands; and in eighteen years there- 
after, in 1839, Ashley-Beebe cover the same with three floats, costing 
$400, when grown up to five hundred or more houses, valued by said 
Russell at $900,000. Said Wm. Russell also sets out and alleges 

grounds for fear of said Ashley’s great influence and sharp 
145 practice he would secure such enactments as would give 

undue advantage under said Beebe fraudulent patents, show- 
ing in the strongest terms and facts their fraudulent character, the 
same discussed, considered, and adopted by the Legislature, as shown 
by exhibits hereto attached. 

The said memorial of William Russell was refer-ed to the House 
judiciary committee, of which a leading attorney of Little Rock, 
Mr. Cummins, was chairman, who made an elaborate report, here 
shown. It is mentioned in said memorial that in 1820 O’Hara and 
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others, meaning Ashley & Philbrook, located New Madrid certifi- 
‘ates upon lands claimed by pre-emption of Wm. Lewis, and resisted 
with great energy, showing its existence a living issue. Said Phil- 
brook had departed this life as aforesaid leaving minor heirs 1,500 
miles away, near Canada line, ignorant of their rights; and in after 

years his contidential friend, said Ashley, operating a scheme 
146 to merge the New Madrid certificates in the Ashley-Beebe 

patents, which to effect there appeared a necessity that the 
name and title deeds should not be mentioned—easily effected in a 
changing population of twenty years—and by all means the heirs 
must be kept in ignorance; lence the administrator ceased writing. 
During all these years of fierce strife for lands deemed so valuable 
the validity of New Madrid locations were for a time held to be 
questionable, when there was a rush with other locations, herein- 
after mentioned, followed by twenty-five years’ litigation between 


' the several locators in the face of Philbrook title deeds on record, 


without notice, though timely warned by the courts, as shown pres- 
ently. 

The New Madrid certificates thus for a time under a cloud, so re- 
fer-ed to in the aforesaid message of the Governor, and Philbrook 

buried out of sight, will go to show why the report of the 
147 judiciary committee goes exclusively at the outrageous frauds 

in procuring the Ashley-Beebe patents, under worse than 
sham floats, imposed upon the Government in violation of law and 
public justice, set forth in such vigorous terms by said Russell being 
familiar with every move or step taken by the locators. 

The said committee endorse the Russell memorial and say that it 
is therein sufficiently proved that the floats, so calied, procured by 
Ashley-Beebe, and their use, was by deception and fraud ; that 
under the law they could only be laid on vacant, unimproved lands ; 
yet, they say, the Beebe floats are laid over the city of Little Rock, 
which has been settled upon and occupied for twenty years and was 
then inhabited by, perhaps, one thousand families; that the law 

protects these occupants against floats; yet floats are located 
148 over the heads of these settlers in the very face and against 

the express language of law giving existence to these floats. 
After further discussing Beebe floats and patents, and the way the 
Government was deceived and imposed upon, they say, “ Patents 
thus obtained have no binding validity, and the numerous evidences 
of the darkest frauds — appear at every step in perfecting this title, 
renders it unwise in the representatives of the State to place the least 
reliance upon it;” and they refuse to take the offered quitclaim of 
Beebe and wife for State-House square, but, as a better title, relied 
on a conveyance derived from Ashley-Philbrook New Madrid loca- 
tions, the same appearing on the public records here shown. 

The said committee further report that “asa result of their ex- 
tended examination they feel clear in the opinion that said title de- 

rived from the Government through the conveyance of Col. 
149 Russell is distinctly paramount to, and in every respect better 
and more to be relied upon, than that of Beebe;” and, as 
shown by the following deeds of record, that the title mentioned 
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derived from Col. Russell was in fact derived from Philbrook and 
Ashley New Madrid locations in Russell’s name, the result of a 
compromise, to wit: 

On the 29th day of October, 1821, De Baun, Philbrook, Henry 
Elliott, and E. A. Elliott gave power of attorney to Chester Ashley 
to settle and adjast with Wm. Russell and six others who had 
attempted to lay a pre-emption claim on fractional section 2and the 
northeast quarter of section 3, covering part of the New Madrid loca- 
tions. Ashley did settle, under said power of attorney, with said 
Russell and others, conveying the disputed lands to them, and 
the same day Russell and others reconveyed back to Ashley a 
large number of lots and floats of the same land in compromise, 

and Ashley reconveyed to Philbrook. The 18th day of 
150 March, 1822, De Baun made deeds to Nethaniel Philbrook 

for the undivided half interest in certificates and locations 
' Nos. 8, 15, and 264, also for N-. 156, the consideration being $1,000 
in each deed, which were duly recorded in the recorder’s office of 
Pulaski county, and copies heretofore filed herein, the same ap- 
pearing of record on the death of said Philbrook, and so appearing 
during said legislative proceeding, and refer-ed to as the superior 
and valid title for the State to reply upon, and the same title deeds 
were of record at the time aforesaid when the said administrator 
pretended to examine, and turned to the youthful, inexperienced, 
principal heir, ‘T. H. Ellison, and assured him that Philbrook left 
no lands at all. It is extraordinary and unaccountable how an ad- 
ministrator of said estate,a man of sufficient intelligence to edit 

the learned and popular “Gazette,” a near neighbor in 
151 = daily social and business intercourse with said N. Philbrook, 

Ashley, Beebe, and T. H. Newton, the recorder of land titles, 
especially the following, clerk of the probate court, to whom he 
says, in a recent letter, here shown, he passed over the proceeds of his 
administration, thus endowed and conditioned, wail on being in- 
quired of by the principal heir, T. H. Ellison, as aforesaid, pre- 
tended to turn over the record books, then turn and say to him, 
“No, Philbrook left no real estate,” when in fact the following deeds 
were borne upon the said record just now copied therefrom, to wit: 


Ex. C._—O’Hara, deed to Jas. De Baun, chain of title. 
“ C'!—Jas. De Baun, deed to Nathaniel Philbrook. 
“ C?—Same, we Same. 
7 C®.—Ashley a. Same. 
“ (C*.—N. Philbrook, power of att’y to Ashley to sign bond. 
“ Ct—Russell, Philbrook, e al., power of att’y to Ashley to com- 
promise. 
Ex. C®°.—Same bill of assurances to city of Little Rock. 
“ C’.—Philbrook, Elliott, e al., power of att’y to Ashley to 
compromise. 
152 Ex. C*.—Ratification of the compromise. 
“ C*—Philbrook et al., deed to Conway. 


Besides the foregoing there —on record many other deeds bearing 
Philbrook’s name for lots and blocks and outside conveyances of 
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land to him, a tract en the opposite side of the river, another for 160 
acres ten (10) miles up the river, showing that for four years in con- 
nection with his Government agency he was active, vigilant, and 
worthy of all the honorable mention made by said Woodruff in his 
“ Gazette.” | 

It is evident that his land transactions were all for cash, six or 
eight thousand dollars the consideration, having all his relatives 
have claimed for him as a man of means,and ought to serve as a 
denial of the assertion that the Philbrook heirs are seeking to rob 
and plunder the heirs of an ancestry here shown. 

It is not in aecord with the common events of life that an 

153 administrator, taken as next friend, should operate in sight 

of all these title deeds and know not, touch not, handle not, 

deemed of immense value during all the years mentioned, while 

former friends were striving to cover the same with pre-emptions, 

Cherokee floats, and fraudulent schemes innumerable, keeping the 
Philbrook heirs ignorant of their interest and rights. 

In 1872 a relative of Philbrook, residing in Boston, Mass., insti- 
tuted an inquiry, by letters to W. E. Woodruff, as to what he did 
with the Philbrook estate, to which he replied in three letters, copies 
of which has been received since the preparation of this bill. In 
the first two letters he denies any knowledge of Philbrook lands, 
when in the third letter, dated December 20, 1874, he admits that 
“at the time of his death he claimed a small interest in the city of 

Little Rock, which I believe did not prove valid.” Just the 
154 __—s interest, half of the New Madrid locations, the Government 

held all along were valid, and required Beebe to convey by 
a quitclaim deed to Philbrook heirs, and for which she institutes 
this suit. 

The said letters appear like a bright light in a dark place, shedding 
light upon the pathway of said principal heir, Ellison, on his visit 
to Little Rock in 1841, saying he called on him, and said Woodruff 
gave him all the information he had, and said heir was not satisfied, 
and he applied to his personal enemies. It will appear that his 
taking off was to conceal the records. 

Now, in 1872 he settled the estate and paid over to the probate 
court, and he had been informed that the records were all lost dur- 
ing the war, and he evidently so believed when he declared that Phil- 
brook left no real estate, having no idea that the books of record 

containing the aforesaid Philbrook title deeds were preserved 
155 and hereshown. It is true the probate records were lost 

during the war, but they were accessible when said Ellison 
called on him for information, and if he had shown that record to 
him there would be no inducement to put him out of the way and 
report him dead, as herein mentioned. 

And, further, the said Arkansas Legislature came to an end Dee. 
25, 1840, and the following month the said principal heir, T. H. 
Ellison, appeared to assert their rights to the Philbrook estate, and, 
as aforesaid, first called the administrator, who refused to make a 
report, account, or give any information. Finding he was interested 
and acting against the estate, and Ellison inquired elsewhere. W. 
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KE. Woodruff states in said recent letter that he inquired of his per- 
sonal enemies, and on consulting with the leading law firm of the 
city—Cummins & Fowler—Cummins, of the aforesaid judiciary re- 

port) who gave assurance that they were well advised in the 
156 premises, and by a proper legal proceeding the said lands 

would be restored to the Philbrook heirs, and an agreement 
was entered into to the effect that said Ellison should go back to 
New Hampshire, get authority to act for all the heirs, and return 
the next winter, when said attorneys would institute proceedings in 
the courts to recover said lands. ‘The said T. H. Ellison, thus quali- 
fied, did return the following winter—1541—42—as set forth and 
alleged in his affidavit, his dying declarations, made necessary by 
resistless acts of defendants, here shown, marked Exhibit “ N,” and 
asked to be made a part hereof. Directly thereafter said Ellison re- 
ceived several anonymous letters, saying that it was known that he 
was after working up the Philbrook land claim, and if he did not 
get out of the State within ten days he would be shot to death, &c. 

Mr. Ellison did not believe they would shoot him, and disre- 
157 garded the warning, and he was enticed away by a pretended 

friend and shot from an ambush—hit in the groin, and laid 
up for eight weeks, hovering between life and death, when carried 
to a steamboat bound for the North—made helpless for years and a 
cripple for life. This put an end to negotiations with said Cum- 
mins, who soon after departed this life,and the people of Little Rock 
were put at rest on a report and firmly believed that said Ellison 
died on his way home, so they would hear no more from said heirs. 

Here appears the befitting culmination of the aforesaid scheme to 
‘apture the New Madrid locations and defraud the Philbrook heirs 
of their inheritance; that this attempted assassination of the prin- 
cipal heir, the continued report and belief of murders and expulsion 
of peaceable Northern people, the hostile increased growth of a pub- 

lic sentiment, culminating in a civil war in 1861 to 65, which 
158 served its intended purpose to prevent the said Philbrook 

heirs from appearing “ within a reasonable time” at the haz- 
ard of their lives to prosecute their claim, conditions of hostility and 
outrage increasing in violence, till a fierce war commenced, all of 
which is of common knowledge. 

And, further, it is shown by said Exhibits “I I,” &e., letters and 
reports of the Land Department and subordinates that while Ashley- 
Beebe were applying for patents the Government held that the New 
Madrid locations were valid as recorded in 1822; but there appear- 
ing no claimant, the Philbrook heirs, remaining ignorant of their 
rights, the cause hereinbefore mentioned. ‘To provide for the holders 
of the said certificates the Government required the said Beebe bond, 
giving assurance that he would quitclaim to all holding title de- 
rived from said locations with special reference to the Philbrook in- 

terest. To this said Ashley & Beebe readily assented, hav- 
159 ing in view a method to avoid any application by Philbrook 

heirs at whatever cost in violence; in fact, the very things 
they did do. 
7—180 
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Now, it appears, as will be shown, that during all these twenty- 
five years, 1841 to 1866, wherein the Philbrook heirs were by force 
prevented from appearing to prosecute their claims, said Roswell 
Beebe was constantly reminded of the said valid outstanding Phil- 
brook New Madrid locations and would come up some time for ad- 
justment, and they well knew the residence of the Philbrook heirs 
to serve legal process, so that during his lifetime and that of his ad- 
ministrator, Geo. C. Watkins, they would give no deed of convey- 
ance to lands in question that would bind his heirs (hence they, the 
heirs, acquired no rights or equitable interest) like that before men- 
tioned, discussed by the Arkansas Legislature and here shown by a 

printed list and appraised value of each and every lot, block, 
160 = and parcel of land held by Beebe estate in 1858, with condi- 

tions of sale here shown that in no case would he warrant and 
defend title. | 

During the aforesaid twenty-five years threatening, resistless atti- 
tude of the defendants against the said Philbrook heirs there were 
four or more hotly-contested suits continuous from the issue of Beebe 
patents up to 1866 by subsequent locators, Ashley, Beebe, and others, 
for the said lands covered by the New Madrid locations. 

While pending the Government could only await their termina- 
tion, as she did in the Hot Springs cases, and like that, trusting she 
could intervene by suit only by act of Congress or by petition of 
parties holding a prior equitable title, hence not responsible for 
delay, Ashley, Beebe, or others could make nothing in these suits 
without making the Philbrook heirs parties thereto. 

There were the aforesaid Philbrook title deeds on record, 

161 the administrator, Woodruff, and Philbrook heirs staring 

them in the face,and the plot to keep the heirs ignorant of 

their rights. Wherein lay the cause corrupt for the delay—here 

shown by Exhibit “—” a poor cripple sent to hie grave while this suit 
was awaiting filing in a court corrupted by acts of defendants. 

And, further, the said defendants were constantly reminded by 
the courts trying the said cases that there was something outside 
concealed by the pleadings that prevented exact justice meted out 
to all parties, having reference to the New Madrid locations; and 
Mr. Justice McLean, in 1852, had the courage to say just what the 
court found and stated -in the case of Cunningham v. Ashley & 
Beebe, involving the validity of the Beebe patents on a pre-emption 
right laid subsequent to the New Madrid locations, wherefore both 
parties avoid calling Philbrook’s heirs. 

It appeared on the trial that Cunningham made frequent 

162 applications at the Land Office for a patent. On’ this the 
court say: “There can be no doubt the claim was rejected as 

often asit was brought to the notice of the Land Department. So long 
as the New Madrid locations were sustained no other decision could 
be made.” And say, further, that on the sixth of June, 1838, floats 
were permitted to be located on lands covered by the New Madrid 
locations; and of the sham agreement, the Beebe bond, and promise 
of quitclaim deeds they say: “It is unaccountable that the land 
officers should have considered the agreement as a compliance with 
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the regulations which prohibited the entry of floats upon improved 
or occupied lands. 

Here thirty years had elapsed since the publie records showed the 
New Madrid locations were in Nehamel Philbrook, and the “ Ga- 

zette” had published his high character and assassination 
163 while operating a scheme to conceal the fact that there was 

a live Pilbrook so pleading in said suit as to avoid mention 
or reference to such record or existing conditions. Yet the fact of 
the prior location on New Madrid certificates came to the knowledge 
of the supreme court incidentally and gave notice, good to this day, 
to all claimants of the Ashley-Beebe stripe in sight of said records 
that time would overcome all forceable obstructions and give the 
Philbrook heirs a day in court, in terms as follows: “ We have not 
considered any right equitable or legal under the New Madrid loca- 
tions laid upon the lands in dispute. Such right, if any existed, is 
not presented in the pleadings in such a form as to require its con- 
sideration and decision. It remains, therefore, wholly ineffectual 
by this decision.” Then, again, in the c'osing paragraph, as a di- 

rect warning to Ashley-Beebe heirs and assigns so appearing 
164___—in all subsequent deeds of conveyance by said Beebe, charg- 

ing: “And the court order that the decree shall in no re. 
spect affect any right which may or does exist under the New Mad- 
rid locations in the defendants or other persons, if any be.” 

Here appears notice to the whole world, stamped with the author- 
ity of law, charging Ashley-Beebe, as defendants, with the New 
Madrid locations, acting from a knowledge of the recorded title in 
Nithaniel Philbrook, deceased; the interest and residence of his heirs, 
the presence and hearing of the administrator, the deadly assault 
and warning that put the life of the heirs in jeopardy sufficiently 
accounting for delay the parties chargeable therefor; their refusal 
for twenty-five years to make them parties to suits and let them in 
under the protection of the courts. Ashley and Beebe were so 

charged and conditioned in 1852, while living, the former 
165 ‘till 1856 and the latter in 1858, leaving a suit pending in- 

volving the lands covered by the New Madrid locations, 
Rector vs. Ashley and Beebe, carried over the war decided in 1566, 
wherein the Beebe heirs took knowledge of the before-mentioned 
facts and conditions and continued to interpose obstacle in the way 
of said Philbrook heirs ever gaining a footing in any court, as here- 
inafter mentioned. 

Your orator further alleges, states, and shows that the heirs of 
Nethaniel Philbrook, conditioned as aforesaid and believing that the 
late war had produced a more friendly, just, and equitable condi- 
tions with their former adversaries, the said defendants, moved on 
the said principal heir, T. H. Ellison, in 1870, to visit Little Rock 
and possibly find a way open to prosecute their claim in the courts, 
supposed to be reconstructed, open, and free alike to all. Said Ellison 

appeared at Little Rock and, in view of former treatment, 
166 confided his business to three or four persons only, consulting 
a prominent attorney, and was advised, and verily believed, 
that if he attempted to move in the prosecution of their claim that 
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the original threat to take his life would be carried out; and it will 
be shown that afterwards, for more than ten years, the said Phil- 
brook heirs made every conceivable effort with money and means— 
by said Ellison, private visits, consultations, and correspondence 
with friendly-inclined agents and attorneys—to overcome threatened 
violence and work a peaceable entrance to the courts in their own 
name or that of trustees. Some of the open, persuasive, peaceable 
means met with abuse, open threats, and outrage, hereinafter men- 
tioned. 

After the said Philbrook heirs, by T. H. Ellison, moved on Little 
Rock in 1870 and — satisfied that they would be resisted to the 

death and instructed to believe by the highest legal authori- 
167 _—ities that for reason of threats, violence, and open warfare 

that laches could not be imputed to them for delay, they 
moved with all their force, energies, and immense outlay in monéy 
and labor on the Government Departments at Washington, D. C., 
by petition for patents to issue on the certificate evidence of the New 
Madrid locations held by Nethaniel Philbrook in 1821-’22; that the 
Government acted promptly thereon.” See Exhibit “P,” asked to be 
made a part hereof, ithe certified “copy of a letter, dated October 1, 
1874, addressed to A. C. Mason, Esq., Galesburg, Ill., relative to the 
course to be pursued in order to procure the issue of patents for the 
New Madrid locations, 8, 15, 156, and 164, in Arkansas, signed by 
S.5. Burdett, commissioner,’ which was to procure a certificate from 
the Jand office at St. Louis, Mo. This was the first opportunity the 

Government had to move in the matter, for the said lands 
1685 were in continuous controversy in the courts between individ- 

uals from the first issue of Beebe patents up to 1866, and the 
Government could intervene only on petition, and the Philbrook 
heirs were in duress, ignorant and restrained from the exercise of 
their rights, as hereinbefore mentioned. 

Here the Philbrook heirs were subjected to a very great expense 
in the employment of agents and attorneys for travelling in several 
of the States to find forty or more of the heirs and procure their trust 
deeds to qualify a board of trustees and to inform them for the first — 
of their interest and rights, for examining the records and procuring 
copies, stated by Senator Garland to be in two immense piles, jour- 
neying and attendance in Washington and at Little Rock, all this 
beginning directly after the war, in a continuous effort to prosecute 

their claim, and before the war the expense and years of suf- 
169 fering while recovering from a gunshot wound, like the afore- 
said case of Cunningham, save in violence, whereof Justice 
McLane says he carried on for twenty years with commendable 
energy and no small expense in time and money, and in like man- 
ner rejected so long as the New Madrid locations stood in the way. 

Upon the aforesaid finding of a course to be pursued to: obtain 
patents due on the New Madrid locations led to the further inquiry 
and finding as to the validity of the Ashley-Beebe patents ; and an 
extended examination led the Land Office to believe and report that 
the said Beebe patents had been illegally, unjustly, and fraudulently 
obtained by deception and false statements; that the lands could 
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not legally be located upon by Cherokee floats in any case or by 
agreement of parties, and expressed the opinion that a fraud and 
injustice had been perpetrated and should be remedied. See 
170 =Exhibit “I 1,” &e And the Government felt bound to do 
all in its power to correct the wrong that had been effected by 
its oflicials. ; 
The Beebe heirs, said defendants, appeared by their attornev, Sen- 
ator Garland, before the Departments at Washington, D. C.,and con- 
tested the Philbrook claim at every step, and effecting mostly a delay 
of five or six years, and chargeable to the time and delay in filing 
the bill. In 1877 Senator Garland filed an elaborate brief and 
argument before the Secretary of the Interior, which was to the 
effect that the validity of Beebe patents was a judicial question 
whereof the Secretary of the Interior had no jurisdiction, but con- 
tended and urged that the proper mode of procedure was by a bill 
in equity filed in the proper court to test the validity of the Beebe 
patents ; and at the same time within a month the Supreme Court 
(in Moore vs. Robbins, 96 U. 8., 530) said “the appro- 
171 priate remedy is by bill in chancery brought by the United 
States.” Whereupon the said trustees for Philbrook heirs 
withdrew their said petition and accompanying papers by consent, 
and moved on the Attorney General by petition to institute a suit 
in the name of the United States to set aside the said Beebe patent. 
The Attorney General, as is customary in all such eases, refer-ed the 
matter to the Secretary of the Interior for a report as to the facets 
alleged, and for his recommendations thereon ; when, afterwards, 
March 11, 1880, the Commissioner of the Land Office after a full 
investigation of the whole matter, extending over six years in con- 
troversy, including Senator Garland’s brief, reported back the case 
to the Secretary of the Interior recommending that “a _ bill in 
chancery should be brought by the United States in a court of com- 
petent jurisdiction to obtain the cancelation or avoidance of the 
aforesaid (Beebe) patents.” 
172 Upon which the Secretary of the Interior endorsed over to 
the Attorney General, July 26, 1880, saying: ‘* I respectfully 
recommend that proper suits be instituted for the purposes set forth 
by the Commissioner.” Afterwards came the calamitous accident to 
President Garfield and consequent official changes, which delayed 
further action for a year or more till the present Attorney General, 
Hon. Benj. H. Brewster, sueceeded to the Department of Justice and 
took up the case as unfinished business ; and finding that the peti- 
tion and faets therein recited were fully sustained by the Govern- 
ment records, and believing that the case of the claimants was 
founded in law and justice, he brought the suits treated and abused 
as hereinafter mentioned, so like working up to the design of the 
times inserted in the aforesaid Beebe bond to give a quitclaim deed, 
“if called for within a reasonable time.” 
173 While operating before the Departments at Washington, by 
petition as aforesaid, the Philbrook heirs were also during these 
ten years—1870 to 1880—moving as best they’could on their adversa- 
ries at Little Rock, to work up their claim in a reputed reconstructed 
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court or honorable compromise, under advice of learned, trust- 
worthy attorneys of Little Rock bar, of Galesburg, IIl., and Wash- 
ington, D. C., the claim, its legal and equitable standing, so pre- 
sented as to be known and read of all men who had ears to hear, 
and clandestinely acting upon procuring any number of affidavits 
of recent citizens swearing they never heard of the Philbrook claim. 
What of it when borne upon the record and concealment hereinbe- 
fore mentioned and notice by the supreme courts? And they were 
also advised by their attornevs that there was legislative enact- 

ment and decisions by the Arkansas supreme court expressly 
174 to beat said Philbrook heirs on a pretence of delay, and gave 

assurance relied upon that the like could not avail, for the 
delay was caused by the openly-declared acts of intimidation and 
violence by the said defendants actively and continuous from their 
first appearance in 1842 up to the record filing of the bill, January 
30, 1883. 

Meantime, to give notice to all persons interested that a renewed 
and vigorous move was entered upon to prosecute the claim based 
upon the New Madrid locations to‘a just and equitable termination, 
there appeared to silence the before-mentioned fifteen worthless, 
never-heard-of affidavits—the U.S. Senator Garland’s brief—while 
it was patent, under providential dealings, that in all the aforesaid 
individual suits for twenty-five years with Philbrook heirs left 
out the spirit of the murdered Philbrook was then  whis- 

pering the New Madrid locations, the record of Nathaniel 
175  Philbrook title deeds, concealed under pleadings which so 

staggered and confused the courts, and which found utter- 
ance and imperishable record in the case of Cunningham v. Ashley 
and Beebe; and there appeared also upon the same record, at Little 
Rock, over forty trust deeds from the Philbrook heirs conveying 
their rights to trustees to facilitate their action; and, further, the 
said trustees prepared and put out a printed circular, here show n, 
giving an extended and complete claim of title in the Philbrook 
heirs from the New Madrid locations, the same appearing of record 
from the date thereof to the present and on exhibit as part hereot. 

The same was replied to on the part of defendants by publication 
in the “ Gazette,” in terms of outrage, threatenings, and insult, sufti- 
cient warning, and belief that they could get into court only through 

a suit brought by the United States,a course adopted — 
176 suggested by the supreme court — resisted and overpowered 
in violation of law-court rules, as hereinafter mentioned. 

Your orator further states that under the order issued out of the 
Department of Justice, the same attached to the original bill insti- 
a this suit in chancery, the preparation of the bill in equity 

ras assigned to the attorneys for the petitioners, the trustees for the 
alan of Nethaniel Philbrook, and for the well-known threatening 
attitute of the defendants as aforesaid the said attorneys thus acting 
under intimidation and restraint could not examine the public rec- 
ords and witnesses to find and state in the original bill the facts and 
circumstances since discovered and deemed important to come in by 
way of amendment. ' 
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The aforesaid attempted assassination of T. H. Ellison, the prinei- 
pal heir, and the fact that the long years of delay was caused 
177 __— by the fraudulent acts of the defendants were known to said 
attorneys and omitted mentioned rather than blacken the 
memory of a deceased senator (Ashley Beebe), and in view of the 
premises the conclusion that the said trustees for the Philbrook 
heirs should not be made parties to the suit, having reason to believe 
that they would be slaughtered at the threshhold of the court. That 
such course did exist will be shown from the fact that the defend- 
ants resisted and so overawed and intimidated the court to control 
its officers and resist the authority of the United States, and in vio- 
lation of law prevented the filing of this suit for more than two 
months, to wit, from November 23, 1882, to January 31, 1883. 

The combination alleged in the original bill to prevent the said 

Philbrook heirs by forceable means from ever asserting their lawful 

rights in a court of justice, and the method adopted by assas- 
178 _—sination, if need be, circumstantially set out and alleged 

herein which did actually deter, delay, and prevent any action 
in court or way open to compromise before the war; that taken in 
connection with the like poticy of force and intimidation adopted 
and acted upon by the Beebe heirs in closing the courts here shown, 
they assume all the wrongs and outrages of their ancestors and be- 
come chargeable for the hinderance and delay whereby the Phil- 
brook heirs were prevented from prosecuting their claim. 

The said attorneys made no mistake in assaming that if the prep- 
aration of the bill was known to the Beebe heirs the filing thereof 
would be prevented. The bill was prepared in the usual way with- 
out first informing its adversaries, and, in conformity with the ex- 

press directions of the Attorney General, was on the 23rd day of 
179 November filed in the clerk’s office, fees $65.00 paid, and time 

agreed upon for issuing subpcenas. ‘The following day the 
clerk informed the Beebe heirs, who caused the filing instantly ex- 
punged, and the plaintiff, the United States, turned out of court, and 
the bill, the firstappearance of the Philbrook heirs,— kicked about in 
the clerk’s office, a hindrance in the face of the court for over two 
months, added to the forty-two years hereinbefore mentioned, and 
fixes the responsibility for delay and laches on the defendants from 
design successfully carried out. 

While the said bill was thus held in derision for its helpless con- 
dition the plaintiff moved, by petition and motion, on the circuit 
judge for a rule on the clerk to compel him to perform his duty, 
wherein the state and conditions of the case are set forth and al- 
leged, here shown, marked Exhibit “ R,” and asked to be madea 

part hereof. The said order prayed for on the clerk to issue 
180 subpoenas was made January 3rd, 1885, and held in contempt, 

and finally, on January 31, an order from the Department 
of Justice settled the case on the records, with a continued adver- 
sary treatment, subject to a supplemental bill, to show with what for- 
bearance the outrageous conduct of Ashley Beebe is stated herein 
as compared with the wild, vehement onslaught made by the de- 
fendants upon the highest Government officials, entitling them to no 
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consideration whatever ; to show with what desperate, lawless means 
— used to preventa trial on its merits,in procuring the Beebe patents, 
acting and pleading as of old “to be let alone.” 

The facts will not justify or excuse a pretense that the Beebe heirs 
would suffer wrong or call for sympathy for reason of delay, the 
said lands having increased in value, for it was their own contriv- 

ance, fraud, and violence that caused the delay; their own 
181 option andchoice. As aforesaid, forty-one years ago—1841— 

the Philbrook heirs appeared in the person of T. H. Ellison 
and laid their claim so clear and certain that it was admitted by 
assassination—believed—in lieu of which a compromise could have 
been effected by a return of the purchase-money—simply crumbs of 
flattery from their bounteous table, set with a million or more dollars, 
marked on the map before them. 

It was in the presence of the above-mentioned title deeds and the 
administrator, W. E. Woodruff; in presence of Chester Ashley, 
Philbrook’s partner in the New Madrid locations, of Roswell Beebe, 
and his bonded promise to execute a quitclaim deed, and in pres- 
ence of the U.S. Land Department, and adversary hereto, the parties 
combined to destroy the New Hampshire ignorant children of the 

woods, the Philbrook heirs, if they offered to show title derived 
182 from the New Madrid locations “ within a reasonable time.” 
Men of intelligence, Senators so endowed as to forecast coming 
events, — that they would make it too hot for said heirs; by a debased 
public sentiment for twenty years; then a fierce war for four years be- 
tween the sections, after which the Beebe heirs would become rich and 
powerful by sale of lots and blocks, giving title they dare not be in- 
quired of prior to 1839, though in somebody for twenty years, to in- 
terest five thousand citizens, raped in the same boat with them, taught 
to cry out, “ There is nothing in Philbrook, and never was.” ‘To create 
great sympathy in that behalf, alleging that Philbrook heirs lay in 
wait for forty years for the city to be builded, then to take it in with 
immense booty,and finally to call up the Beebeslyly-inserted proviso, 
“if title is called for within a reasonable term,’ and so 
183 slander, traduce, and vilify the Philbrook heirs ex parte for 
delay their own, and move on the court in sympathy to hold 
that said heirs have sinned away their day of grace while sleeping 
through in duress vile; and for this the United States can have no 
standing in this court, and Philbrook heirs need not apply and have 
not asked for place or favor only that the United States as plaintiff 
herein may be treated with fidelity, justice, and equity; that she may 
perform her obligations to the Philbrook heirs, assumed long years 
since, and in whose calender laches and stale claims never enter. 

All of which is respectfully submitted, assigned to its proper place 

in the bill, as at first indicated. 
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Extract from the Attorney General’s Order, Attached to Bill. 


After the suit is commenced the counsel for the petitioners 
1S4 will have the conduct and management of the case. 
As such counsel, 
IMMINS & BAKER, 
) 
IK 


RTY BARTLETT, 
Attorneys, Xe. 


+ 
LI] 
STATE OF ARKANSAS, \ 

County of / -ulaski, | 


88: 


[, Liberty Bartlett, state that Iam the attorney of the complain- 
ant in this action; that the claimant, the United States, is mentally 
incompetent of taking an oath, and that the Attorney General of 
the United States, under whose conduct this action is, is now absent 
from this State, and that I believe the statements made in the 
amended bill are true. 


LIBERTY BARTLETT. 


Sworn to and subscribed before me this 18th day of April, 1884. 
RALPH L. GOODRICH, Clerk, 
By W. P. FEILD, D. C. 


Endorsed: Filed Oct. 18, 1883. Ralph L. Goodrich, clerk. 


185 Exarpit “ N.” 
Affidavit of T. H. Ellison. 
STATE OF ILLINOIS, Knox ¢ ounty : 


I, Thomas H. Ellison, being duly sworn, deposes and says that 
my name is Thomas H. Ellison; aged seventy-one years, and one 
of the heirs of the late Nathaniel Philbrook, who went to Little Rock, 
Ark., in 1520, and help- lay out the first town, where the city of 
Little Rock now stands. I reside in in the city of Galesburg, county 
of Knox, and State of Illinois, and have for twelve years past; was 
born in Old Durham, near Portsmouth, N. H.,in 1812. My father 
died leaving two children, this affiant and a sister, younger. After- 
wards, when about seven and my sister about five years, my mother 
died, leaving us orphans. A few months before my mother’s 

death this affant remembers Nathaniel Philbrook calling 
186 tosee my mother. She was his sister. He was on his way 

to Arkansas with James Miller, who had been appointed the 
first territorial Governor of Arkansas, as this affiant was informed. 
After the death of our mother my sister Mary and myself were taken 
by my grandfather, Eliphalet Philbrook, to live with him in Wake- 
fiel 1, Str: afford c yunty, New Hampshire, and were living with him in 
the fall of 1824, when a letter come to him from Governor Miller, of 
Arkansas, stating that Nathaniel Philbrook, my mother’s brother 
had been murdered at Little Rock, Arkansas, and had left a large 
property in real estate and money und it had fallen to his father, 
my grandfather. Soon after letters came saying that W. E. Woodruff 

8—180 
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had been appointed administrator of Nathaniel Philbrook’s estate, and 
in 1825 my grandfather, Eliphalet Philbrook, made his will, in which 
he gave two-sevenths of the property left by Nathaniel to my 
187 _ sister Mary and thisaffiant,and during the following two or three 
vears this affiant heard read and talked over by his grandfather 
several letters he had received from Wm. k. Woodruff, administrator, 
and among them one in 1828, a few weeks before my grandfather’s 
death, in the presence of William Munson, now living, in which said 
Woodruff, in substance, said to grandfather he had Nath: aniel’s busi- 
ness all settled, all debts paid, : and had $16,000 in money, and advised 
that the real estate be left, as the town was increasing, and that it 
would increase faster than the money any other way. Grandfather 
wrote him to pay all necessary expenses and send him the balance 
of the money; my grandfather died soon after, and no money ever 
same, and my grandfather’s will was duly probated; this affiant was 
about sixteen and my sister about fourteen years of age when my 
grandfather died. After this, and my gi randfather’s will 
188 had been duly probated, this Philbrook estate in Arkansas 
being constantly talked about by the heirs as it was repre- 
sented by said Wm. E. Woodruff; so it was kept in mind and said 
Woodruff discontinued writing, and in the winter of 1840 and 1841 
this affiant went to Little Rock, Ark., and soon found the adminis- 
trator, and he went with me to the recorder’s office and opened and 
looked into several books of record, then turned to me and said, Phil- 
. brook had no real estate there; it had all been entered by other 
parties. I then asked him what he had done with the money he 
wrote my grandfather about; he said he would go with me to the 
bank, and we went to the bank and he asked the man in charge for 
some one not in, and finally said to the man in charge that he 
wanted to show this young man, meaning affiant, that ~Philbrook 
had no money here, and the man in charge asked him what 
189 he had done with the thousands of dollars Philbrook left in 
bank. Woodruff answered, “I paid that out for gambling 
debts,” and the banker replied, “the hell you did.” W oodruff turned 
and went out of the bank and I followed him, and I could get no 
further information from him. 

This affant remained there several days, and was shown the real 
estate left by Philbrook, and I became satisfied that this adminis- 
trator, Woodruff, had turned against the estate, and becoming satis- 
fied tnat 1 would get no further information from W. E. Woodruff, 
and finding the law firm of Cummings & Fowler favorably disposed 
I consulted them and gave them what information I had and they 
gave me the appearance that the Philbrook estate could be 
reclaimed, and offered very reasonable terms to undertake it. 
And here, in the winter of 1840-41, was the first intimation 

the heirs had that Ashley, Beebe & Woodruff and others had 
190 obtained patents for the same lands in the name of Roswell 
Beebe, in 1838 & ’9, more than two years previous. Then, on 
further consultation with said attorn< ‘vs, It was agreed that I should 
return North and consult with the other heirs, which I did do, and 
returned to Little Rock in the winter of 1841-’42; and shortly after 
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my return there, I should say within a week, I received three anony- 
mous letters saying they knew my business and I had better leave; 
that I was there to stir up the Philbrook title, and if I did not 
leave in ten days I would get hurt, one of them said; another, that 
[ would be in the bone-yard, and another, that [ would never get 
home. I paid no attention to them, and after the time was out, if 
[ remember correctly it was on the thirteenth day after I read the 
notice, | was shot, the ball striking me in my left groin, and has 
made me a cripple all my life. It took place on the opposite 
191 side of the river, up about where the Iron Mountain R. R. 
bridge crosses into the city of Little Rock. I was asked by 
a young man to go with him hunting across the river. I had 
formed a little acquaintance with him, and I finally consented, and 
we took a boat and rowed across and about to the place named, where 
the bridge crosses, and tied up near a thicket of trees, and the man 
that was with me took the gun and went out to see what he could 
find, and I had got out the boat and went back and sat down in 
it and, it could not have been more than thirty minutes, I heard 
the discharge of a gun from the thicket and I was shot in the groin. 
Shortly —the man who went with me overcame and found me and 
pretend- to feel very bad, but I have thought since that he was 
knowing to the plan to kill me, if he did not shoot me himself. 
192 Iwas faint from loss of blood, and I found myself on the other 
side of the river in a shanty the next day, and some parties 
in it said they could not have me there, and | was taken to a 
house occupied by a portrait painter named Bird. I was at his 
place for eight weeks, and was doctored by an Indian doctor. 
When I was able to be helped to a boat I left. 

The young man that was with me I never saw after that day. I 
was for years so affected by the bullet in my groin (and it is there 
still) it incapacitated me for active business, and I was so peor my 
family could seareely live and the other heirs were fearful of their 
lives if they went to Little Rock and would not venture it. 

After the war, in 1867, I went there and mentioned my business, 
that I was one of the heirs of the Philbrook estate, to some prudent 
men from the North that were there, and had been some time, and 

they advised me that I had better not make myself known 
193. or my life would be in danger, in the rough and unsettled 

condition of the people so soon after the war, so | left, and in 
1870 Charles Chandler, president of the First National Bank of 
Macomb, McDonough Co., Ill., was going to Hot Springs for his 
health, and William Munson, one of the Philbrook heirs, and my- 
self employed him to stop at Little Rock, Arkansas, and look after 
the Philbrook estate, going or returning, and he reported to us, on 
his return, that he had spent some two weeks and got a lawyer to 
assist him, and he became satisfied they meant to kill him and he 
left, and that the Philbrook claim was good. 

[ can say, without fear of successful contradiction, that the bullet- 
and-shotgun policy of intimidation has prevented the settlement of 
the Philbrook estate. 
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I know it would have been put in process of settlement In 
194 1841-42 had I not been shot. I was there for that purpose. 
: T. H. ELLISON. 


STATE OF ILLINOIs, Anox County: 


Personally appeared before me, the undersigned, a county clerk 
in and for the county of Knox and State of [llinois, Thomas H. El- 
lison, who, being duly sworn, on his oath says he has heard read 
the foregoing affidavit by him subscribed, and that the same is true 
of his own knowledge, except as to those matters stated upon in- 
formation and belief, and as to those he verily believes them to be 
true. 

Witness my hand and seal this 10th day of February, 1885. 

[ SEAL. | ALBERT J. PERRY, 
- County Clerk. 


195 Sratre or Itiinots, Knox County : 


A. J. Perry, being duly sworn, says deponant is county clerk of 
Knox county, State of Lilinois, and was called upon to go to the 
house of the late Thomas H. Ellison to swear him to an affidavit as 
his dying deciaration in relation to the facts as he understood them 
in the Philbrook case at Little Rock, Arkansas. 

This deponant saw the said Thomas H. Ellison sign the affidavit, 
and then this deponant step-ed forward and asked the said Ellison 
if the affidavit hac been read to him, and he said it had. This de- 
ponant told him to hold up his hand, and this deponant adminis- 
tered the oath to him. ‘Thisdeponant heard him speak to Dr. Foot 
and his son, who were near him, and this deponant has no hesitancy 

in saying that the said Thomas H. Ellison was entirely com- 
196 petent to make the affidavit. I attached the jurat and seal 
when I got back to my office. 


ALBERT J. PERRY. 


Subscribed and sworn to before me this 19th day of November, 
1883. 
GEO. L. HAUNAMAN, 
Clerk Circuit Court, Knox Co., Ll. 


197 Affidavit of Geo. W. Foote. 
SraTeE oF ILiiNors, Knox County : 


Geo. W. Foote, being duly sworn, deposes and says this deponent 
is a physician by profession, and has been in practice as such in the 
city of Galesburg, Knox county, State of Illinois, for twenty-five 
years, and was the family physician of the late Thomas H. Ellison 
in his last illness for several weeks, once or twice a day at first and 
toward the last three times a day, and this deponant prescribed for 
him all the time during his last illness, and was well acquainted with 
his mental condition, and says that said Thomas H. Ellison had pos- 
session of all his mental faculties to the last and directed his store 
business all the time; his clerk came to the house every day for or- 
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ders. ‘This deponent heard the deposition read to him on the 
198 10th day of February, 1883, saw the late Thomas H. Ellison 

sign it, and saw him sworn to it by A. J. Perry, county clerk ; 
and this deponent further says that said Thomas H. Ellison had 
the affidavit prepared in view of death as his dying declaration as 
to the facts in the Philbrook case pending at Little Rock, Arkansas, 
and died about six hours after. While his son read the affidavit to 
him he miscalled a date and he corrected him. The late Thomas 
H. Ellison had his mind, and competent to do business at the time 
he executed said affidavit. 

GEO. W. FOOTE, M. D. 


Subscribed and sworn to before me this 20th day of November, 
A. D. 1883. 
[ SEAL. | GEO. L. HANNAMAN, 
Clerk Circuit Court, Knox Co., Ill. 


] 5 


199 Exuipit “C” to BIL. 


Deed. O’Hara & wife to James De Baum. 


Know all men by these presents that William M. O’Hara and 
Susan O’Hara, his wife, for and in consideration of the sum of four 
thousand dollars to them in hand paid by James De Baum, of Arkap- 
olis, in the Territory of Arkansas, the receipt whereof is hereby 
acknowledged, have granted, bargained, and sold, and by these 
presents do grant, bargain, and sell, unto the said James De Baum 
and to his heirs and assigns forever all his, the said O’Hara’s, in- 
terest, right, and title in four certificates issued by Frederick Bates, 
K’sq., recorder of land titles for the Territory of Missouri, pursuant 

to an act of the Congress of the United States relative to lands 
200 injured by earthquake, passed on the 17th February, 1815, to 

wit: One certificate issued to Elois Dejarlois or his legal rep- 
resentatives, numbered two hundred and sixty-four (264); one cer- 
tificate issued to Francis Lessieur or his legal representatives, num- 
bered eight (8); one certificate issued to Peter Porier or his legal 
representatives, numbered fifteen (15), and one certificate issued to 
Henry Cockerham or his legal representatives, numbered one hun- 
dred and fifty-six (156); by virtue of which said certificates four 
tracts of land, containing altogether eleven hundred and twenty 
acres, were located by the said William M. O’Hara and others as 
the legal representatives of the said Eloi Dejarlois, Francis Lessieur, 
Peter Porier, and Henry Cockerham on the south side of the Arkan- 

sas river, near the Little Rock, so®called, which said tracts 
201 of land so located are bounded on the north by the said Ar- 

kansas river and on the east by the Quapaw Indian line, ex- 
cepting and reserving out of the said certificates and the lands 
located by virtue of them sundry tracts of land included therein 
heretofore sold and conveyed by the said William M. O’Lara, as by 
reference to the office of the surveyor of the lands of the United 
States for the State of Missouri and Territory of Arkansas and to 
the office of the recorder of deeds for the county of Pulaski, in the 


62 THE UNITED STATES V8. CHARLES W. BEEBE ET AL. 


said Territory of Arkansas, will more fully appear, and excepting 
and reserving also sundry tracts of land heretofore sold by the said 
O’Hara, but not yet conveyed to the persons to whom such sales 

were made, to wit: One tract of about fifty acres to William 
202. 4H. Pierson or his legal representatives; one tract of about 

thirty acres to Andrew Scott; one tract of about thirty acres 
to Rufus P. Spalding ; one tract of about five acres to Samuel An- 
derson, and one town lot to the said Samuel Anderson; also all the 
right, title, and interest of the said William M. O’Hara and Susan 
O’Hara, his wife, to a tract of land situate on the north side of the 
Arkansas river, near a place called Chrystal Hill, which said tract 
of land last mentioned includes the east fractional half of section 
numbered five, in township number two north, of range number 
thirteen west, of the 5th principal meridian: 

To have and to hold the said certificates above described, with the 
said William M. O’Hara’s and Susan O’Hara’s interest, right, and 
title therein, and in the lands located by virtue thereof, and 

203 also in the tract of land last described, unto him, the said 
James De Baum, his heirs and assigns, forever, to his and 
their only proper use, benefit, and behoof. 


I- witness whereof the said William M.O’Haraand Susan O’Hara 
have hereunto set their hands and seals, at St. Louis, in the State of 
Missouri, this eleventh day of April, in the year of our Lord one 
thousand eight hundred and twenty-one. 

WM. M. O'HARA. [sBEAt. 
SUSAN O’HARA. — 


Signed, sealed, and delivered in presence of— 
HELEN De CAPLAINE. 
J. V. GARNIER. 


STATE OF MIssouRI, 88: 


Be it remem- that on the day of the date hereof, before Joseph V. 
Garnier, a notary public of the State aforesaid, duly com- 
204 missioned, residing in the town of St. Louis, personally ap- 
peared William M. O’Hara and Susan, his wife, who acknow!l- 
edge- the foregoing instrument of writing to be their act and deed 
for the purposes therein mentioned ; and the said Susan, wife of the 
said William M. O’Hara, being by me examined separately and 
apart from her said husband, doth make her acknowledgment that 
she is well acquainted with the contents of the said deed and hath 
executed the same free from the compulsion or undue influence of 
her said husband. 


In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, at St. Louis, this twenty-third day of April, A. D. 
1821. 

[SEAL. ] J. V. GARNIER, N. P. 
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ARKANSAS TERRITORY, 88: 


205 I, Richard Menefee, deputy clerk for Alexander H. Ren- 
nick, clerk of the court of common pleas and ez officio re- 
corder in and for Pulaski county, do hereby certify that the forego- 
ing deed or instrument of writing was produced to me in my office 
on the third day of August, A. D. 1821, and is duly recorded in Book 
B, page 44, Xe. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said —, at office, this thirtieth day of August, 1821. 
(SEAL. | RICH’D MENEFEE, 
Dep. Clerk for A. H. Rennick, Clerk. 


STATE OF ARKANSAS, | 
County of Pulaski, | 


SS - 


[, J. L. Bay, clerk of the circuit court and ex officio recorder for 
the county aforesaid, do hereby certify that the foregoing 
206 three pages and twenty-eight lines of writing is a correct, full, 
complete, and compared copy of the deed from William M. 
O’Hara and wife to James De Baum as the sane appears of record 
in record Book “ B,” Deeds, pages, 44, 45, 46, & 47, now on file in my 
office. 
In testimony whereof I hereunto set my hand and the seal of said 
court on this 19th day of March, 1883. 
[ SEAL. | J. L. BAY, 


Circuit Clerk and ex Officio Recorder. 


Endorsed: Filed June 18, 1883. Ralph L. Goodrich, clerk. 


207 Exurpit “CC!” vo Brn. 
Deed. J. De Baum to N. Philbrook. 


Know all men by these presents that I, James De Baum, of Big 
Rock township, county of Pulaski, and Territory of Arkansas, for 
and in consideration of the sum of one thousand dollars to me 
in hand before the delivery hereof well and truly paid by Nathaniel 
Philbrook, of the place aforesaid, the receipt whereof I hereby 
acknowledge, have granted, bargained, and sold, and by these 
presents do grant, bargain, and sell, unto the said Nathaniel Phil- 
brook, fo his heirs and assigns, forever all my interest, right, and 
title in three certificates issued by Frederick Bates, Esqr., recorder of 

land titles for the Territory of Missouri, pursuant to an act of 
208 the Congress of the United States relative to lands injured by 

earthquakes, passed on the 17th day of February, 1515, to 
wit: One certificate issued to Eloi Dejarlois or his legal representa- 
tives, numbered two hundred and sixty-four (264); one certificate 
issued to Francis Lessieur or his legal representatives, numbered 
eight (8), and one certificate issued to Peter Porier or his legal rep- 
resentatives, numbered fifteen (15); by virtue of which said certifi- 
cates three tracts of land, containing altogether four hundred and 
eighty acres, were located by William M. O’Hara, of St. Louis, in 
the then Territory of Missouri and others as the legal representatives 
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of said Eloi Dejarlois, Francis Lessieur, and Peter Porier on the 
south side of the Arkansas river, near the Little Rock, which tracts 
of land are bounded on the north by the Arkansas river and 
209 east by the Quapaw line, meaning to sell & convey unto 
the said Philbrook one undivided half part of all the right, 
title, and interest which I, the said De Baum, derived from William 
M. O'Hara and Susan, his wife, in and to the above certificates and 
lands located by virtue of said certificates by their, the said O’Hara 
and wife’s, deed to me, dated the eleventh day of April, in the year 
of our Lord one thousand eight hundred and twenty-one, recorded in 
the recorder’s office of Pulaski county, Arkansas Territory, in book 
“ B,” page 44, &c., the other half of said lands and certificates having 
been already conveyed to Chester Ashey by deed dated the eleventh 
day of October, 1821; to have and to hold all my right, title, and 
interest in and to the certificates above described, with all my, the said 
De Baum’s, interest, right,and titlein and toall the lands located 
210 ~=—siby virtuethereof tohim,the said Nathaniel Philbrook, his heirs 
and assigns, forever, to his and their only proper use, benefit, 
and behoof, together with all the privileges and appurtenances to the 
same belonging, and all my, the said De Baum’s, interest, right, and 
title to all improvements owned by me at Little Rock are hereby 
conveyed to said Philbrook. 

In witness whereof I, the said De Baum, have hereunto set my 
hand and seal this eighteenth day of March, in the year of our Lord 
one thousand eight hundred and twenty-two. 

J. De BAUM. [seat.] 


In presence of 
T. W. NEWTON. 
JAMES MILLER. 


TERRITORY OF ARKANSAS, } ' 
‘ . . > oO. 
County of Pulaski, 


Personally appeared before the undersigned, deputy clerk 

211 & ex officio recorder in and for the county of Pulaski, James 

De Baum, the grantor whose name is signed to the within 

deed, and acknowledged the same to be his proper act and deed for 
the purposes therein mentioned and contained. 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said county, at Little Rock, this 18th day of March, in the 
year of our Lord one thousand eight hundred and twenty-two, and 
of the Independence of the United States of Amerita the 46th. 

[ SEAL. | T. W. NEWTON, 
D’y Clerk & ex Officio Recorder. 


TERRITORY OF ARKANSAS, | 
County of Pulaski, 
I, Thomas W. Newton, dep’y clerk of the Pulaski C. court & ex 
officio recorder for said county, hereby certify that the within 
212 and foregoing deed was produced to me in office on the 18th 
day of March, 1822, and is now recorded in Record of Deeds, 
Book B, page 296, &e. 


, 
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In testimony whereof I have hereunto set my hand and affixed 
my seal, of office, at Little Rock, this 5th day of June, 1822, and of 
our Independence the 46th year. 

[SEAL.] rT. W. NEWTON, 
Dy Clerk. 
STATE OF ARKANSAS, | 
County of Pulaski, | 


88: 


I, J. L. Day, clerk of the circuit court and ex officio recorder for 
the county aforesaid, do hereby certify that the foregoing three pages 
and fifteen lines of writing is a correct, full, complete, ped etd 
copy of the deed from J. De Baum to N. Philbrook as the same ap- 

pears of record in Record Book “ _ pages 296 to 298, now on 
215 file in my office. 
In testimony whereof I hereunto set my hand and the seal 
of said court on this 22nd day of Mareh, 1883. 
[ SEAL. | J. ls Bee 


Circuit Clerk and ex Ojlicio Recorder. 


Endorsed: Filed June 18, 1883. Ralph L. Goodrich, clerk. 


214 Exurpit “ C?” to Bre. 
Deed. J. De Baum to N. Philbrook. 


Know all men by these presents that I, James De Baum, of Big 
Rock township, county of Pulaski, and Territory of Arkansas, for 
and in consideration of the sum of one thousand dollars to me in 
hand before the delivery hereof well and truly paid by Nathaniel 
Philbrook, of the same place, the receipt whereof I hereby acknowl- 
edge, have granted, bargained, and sold, and by these presents do 
grant, bargain, sell, and convey, unto the said Nath’l Philbrook, to 
his heirs and assigns, forever all my interest, right, and title in and 
to a certain certificate and lands hereinafter named and described, 

to wit: Ali my right, title, and interest in a certain certificate 
215 issued by Frederick Bates, Esqr., recorder of land titles for the 
Territory of Missouri, pursuant to-an act of the Congress of 
the United States relative to lands injured by earthquakes, passed 
on the 17th day of February, 1815, to Henry Cockerham or his legal 
representatives, said certificate being numbered one hundred and 
fifty-six (156); by virtue of which said certificate a tract of land con- 
taining six hundred and forty acres was located by William M. 
©’ Hara, as the legal representative of the said Henry Cockerham, on 
the south side of the Arkansas river, near Little Rock, so as to In- 
clude all that part of section ten (10), in township numbered one 
north, of rahge numbered twelve west; of the fifth principal me- 
ridian, which is not included in a former location made .by the 
legal representatives of Francis Lesseur; also all that part of the 
west half of fractional section numbered three (3), in the 
216 township and range aforesaid, which is not included in a 
former location made by Stephen H. Long, as the legal rep- 
resentative of Peter Porier; also the southwest fractional section 
J—1S0 
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numbered thirty-four (34), in township numbered two north, of said 
range numbered twelve west; also so much off the east end of the 
south fractional half of fractional section numbered thirty-three, in 
the township and range last aforesaid, as will make the quantity of 
six bundred and forty acres; also all my right, title, and interest in 
a certain tract of land situate on the north side of the Arkansas 
river, near the Chrystal Hill, so called, in Pyeatt township and county 
of Pulaski, being the same conveyed to me by by William M. O’Dara 
and Susan, his wife, by their deed dated the eleventh day of 
217 + April, in the year of our Lord one thousand eight hundred 
and twenty-one, meaning hereby to convey unto the said 
Nathaniel Philbrook, his heirs and assigns, one undivided half part 
of the certificate and lands above described, which were conveyed to 
me, the said James De Baum, by William M. O’Hara and Susan, 
his wife, by their deed dated the eleventh day of April, in the year 
one thousand eight hundred and twenty-one, recorded in the re- 
corder’s office of Pulaski county, Arkansas Territory, in Book B, page 
44, &c., the other half of said lands and certificate having been already 
conveyed to Chester Ashley by deed dated the eleventh day of Octo- 
ber, 1821: 
To have and to hold all my interest, right, and title in and to 
the certificate and lands above described, with all my, the 
218 said James De Baum’s, interest, right, and title in and to the 
lauds located by virtue of the above-named certificate, to 
him, the said Nath’l Philbrook, his heirs and assigns, forever, to 
his and their only proper use, benefit, and behoof, together with all 
the privileges and appurtenances to the same belonging, and all 
iny, the said De Baum’s, interest, right, and title to all improve- 
ments on the above-described lands, are hereby conveyed to said 
Philbrook. 

In testimony whereof I, the said De Baum, have hereto set my 
hand and seal this eighteenth day of March, in the year of our Lord 
one thousand eight hundred and twenty-two. 

J. De BAUM. [seat.] 


In presence of— 
T. W. NEWTON. 
JAMES MILLER. 


TERRITORY OF ARKANSAS, | 
County of Pulaski, J 


219 Personally appeared before me, Thomas W. Newton, dep- 

uty clerk and ez officio recorder in and for Pulaski county, 
the within-named James De Baum, grantor of the within deed, who 
acknowledged the same to be his proper act and deed for the pur- 
poses therein contained. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Little Rock, the 18th day of March, A. D. 
1822, and of the Independence of the United States the 46th. 

[SEAL. | T. W. NEWTON, 
D'y Clerk & ex Officio Recorder. 
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TERRITORY OF ARKANSAS, | 
~s 


County of Pulaski, j 


I, Thomas W. Newton, deputy clerk of the Pulaski circuit court 

& d’y recorder for said county, hereby certify that the within and 
foregoing deed was produced to me in office on the 18th 

220 day of March, 1822, and is now recorded in Book “ B,” page 
293, Ke. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Little Rock, this 4th day of June, in the 
year 1522, and of the Independence of the United States of America 
the 46th. 

[ SEAL. ] T. W. NEWTON, 
D’y Clerk & Dy Recorder P. C. 
STATE OF ARKANSAS, | _. 
County of Pulaski, f°’ 


I, J. L. Bay, clerk of the circuit court and ex officio recorder for 
the county aforesaid, do hereby certify that the foregoing four pages 
and ten lines of writing is a correct, full, complete, and compared 
copy of the deed from Jas. De Baum to N. Philbrook as the same 
appears of record in Record Book Bb, pages 203, 204, 295, & 296, now 

on file in my office. 
221 In testimony whereof I hereunto set my hand and seal of 
said court on this 20th day of March, 1883. 
[SEAL. | J. L. BAY, 
Circuit Clerk and ex Officio Recorder. 


Endorsed: Filed June 18, 1883. Ralph L. Goodrich, clerk. 


229 Exuipit “C*” to BIL. 
Power of att’y. Philbrook to C. Ashley. 


Know all men by these presents that I, Nathaniel Philbrook, of 
Arkapolis, Arkansas Territory, for divers good causes me thereunto 
moving, have made, constituted, & appointed, & by these presents do 
make, constitute, & appoint, Chester Ashley my true & lawful attor- 
ney for me and in my name to sign my name & affix my seal as 
security for James De Baum as hereinafter specified, viz: The said 
James De Baum having, on the Sth day of September last, taken 
out letters of administration on the estate of Christian E. Zoeller, who 
died intestate, & given as his security to the bond for the faithful 

administration of said estate Elias A. Elliott & Samuel D. 
223. Woollard: Now, if additional security should be required. to 

said bond for the faithful administration as aforesaid, then & 
in that case I authorize my said attorney for meand as if I was per- 
sonally present to sign my name & affix my seal as security to the 
said bond, & provided said administration granted to said De Baum 
should be set aside and new letters granted to him on said Zoeller’s 
estate I hereby authorize my said attorney to sign my name & 


o 


uffix my seal as my act & deed to said bond as security for said De 
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Baum for the faithful administration of said estate, hereby ratifying 
and confirming whatever my said attorney shall do in my name for 
the purpose & purposes aforesaid. 


In testimony whereof I have hereto set my hand & seal this 30th 
of October, 1821. 
NATH’L PHiLBROOK. [seaz.] 


224 TERRITORY OF ARKANSAS, m 
Py . . . re? + r SS iq 
County of Pulaski, Big Rock Township, | 


Personally appeared before me, Matthew Cunningham, a justice 
of the peace in & for the township aforesaid, the above-named Na- 
thaniel Philbrook, who acknowledged the foregoing instrument of 
writing to be his voluntary act and deed for the purposes therein 
mentioned. 


As witness my hand & seal this twenty-ninth day of October, A. 
D. 1821. | 
M. CUNNINGHAM, J. P. [seAt.] 


ARKANSAS TERRITORY, | 
County of Pulaski, f 


ss. 


I, Richard Menefee, deputy clerk of the court of common pleas 

and ex officio recorder in and for said county, do hereby certify that 

the foregoing instrument of writing was produced to me in 

225 my office on the twenty-sixth day of November, A. D. 1821, 
and is truly recorded in Book Bb, page 100, &c. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at office, the day last written. 
R. MENEFEE, 
Dy CUk & ex. Off. Rr. 
STaTE OF ARKANSAS, | 
County of Pulaski, | 


I, J. L. Bay, clerk of the circuit court and ex officio recorder for 
the counties aforesaid, do hereby certify that the foregoing two 
pages and eight lines of writing is a correct, full, complete, and com- 
pared copy of the power of attorney from Nathaniel Philbrook to 
Chester Ashley, as the saine appears of record in Record Book “ B,” 
pages 100, 101, & 102, now on file in my office. 


226 In testimony whereof I hereunto set my hand and the seal 
of said court on this 20th day of March, 1883. 
[SEAL. ] J. L. BAY, 
Circuit Clerk and ex Officio Recorder. 


Endorsed: Filed June 18, 1883. Ralph L. Goodrich, clerk. 
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997 Exuipit “C7” tro Bir. 


227 
Power Att'y. 


H. Elliott, N. Philbrook, J. De Baum, & E. A. Elliott to C. Ashley. 
Whereas William M. O’Hara has caused to be located four New 
Madrid claims at & near Little Rock, on the south side of the river, 
in the Arkansas Territory, & the said locations are now the property 
of Henry Elliott, Elias Austin Elliott, Nathaniel Philbrook, James 
De Baum and Chester Ashley; & whereas a pre-emption right has 
heretofore been granted to Benjamin Murphy by the register and 
receiver of Lawrence district, & which covers a part of the said loca- 
tions; and whereas it is desirable to compromise W& settle the said con- 
flicting claims: 
Now, therefore, know all men by these presents that we, 
228 Henry Elliott, Elias Austin Elliott, Nathaniel Philbrook, & 
James De Baum, for divers good causes us thereunto moving, 
have made, constituted, & appointed, & by these presents do make, 
constitute, & appoint, Chester Ashley our true and lawful attorney for 
us © in our names to compromise, settle, & adjust the aforesaid con- 
flicting claims & to convey, by deed or otherwise, such portion of 
said lands that are covered by said New Madrid certificates & the 
pre-emption right to the present owner — owners of said pre-emp- 
tion right as our said attorney may deem meet & proper, provided 
said attorney do not convey more than one-half of the whole lands 
in dispute, and provided, also, that the lands so conveyed shall be 
conveyed in such manner that the interest of the several New Madrid 
claimants shall be in the same proportion in what may 
229 ~remain to them as they at present hold in the whole, & we 
hereby ratify & confirm all deeds & conveyances executed for 
the purpose aforesaid in our names & hereby authorize to sign & 
seal all instruments executed in our names as aforesaid, & we do 
also hereby authorize said Ashley to give a bond in our names & 
affix our seals to the same for the purpose of binding us to execute 
writings in performance of such agreements as he may make to 
effect a compromise under the limitations above preseribed ; and, 
provided said compromise is not effected, we hereby authorize said 
Ashley to appear for & on our behalf to attend a re-examination of 
the said pre-emption claim ordered by the Commissioner of the 
General Land Office & to act as an attorney in the investigaton of 
said pre-emption rights, & the register & receiver of Lawrence 
230 ~=district are hereby requested to receive said Ashley as the 
representative of the present owners of the New Madrid claims 
heretofore owned by William M. O’Hara, and we do hereby author- 
ize our said attorney in lieu of the said one-half of the lands con- 
tained within the conflicting claims as aforesaid, if he shall think 
proper, to convey an equal number of lots in other parts of the New 
Madrid locations or, whenever our said attorney shall think proper, 
either in or without the said conflicting claims or a part within & a 
part without, as he may deem proper. 
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In testimony whereof we have here set our hands & seals this 
29th day of October, 1821. 

Witness.—A part of 12th line from beginning written on an era- 

sure, and fourth line from top of this page partly erased, «& 

251 present owners of the “interlined;” the above noted before 


execution. 

SEAL. | 
HENRY ELLIOTT. ‘SEAL. 
NATHANIEL PHILBROOK. [seat] 
J. De BAUM. [SEAL. | 
EK. A. ELLIOTT. SEAL. 
—— ——. SEAL. 

TERRITORY OF ARKANSAS, } 


. ’ . ’ . wa 88 . 
Pulaski County, Big Rock Township, | 


Personally appeared before me, Matthew Cunningham, a justice 
of the peace in & for the township aforesaid, the within-named 
Henry Elliott, Elias A. Elliott, Nathaniel Philbrook, & James De 
Baum, who severally and individually acknowledge the within in- 
strument of writing to be their voluntary act & deed for the purpose 
mentioned therein, as witness my hand and seal this twenty-ninth 
day of October, A. D. 1821. 

M. CUNNINGHAM, J. P. [seat.] 


232 ARKANSAS TERRITORY, | _ . 
County of Pulaski, {~*~ ’ 


I, Richard Menefee, deputy clerk of the court of common pleas, 
ex officio recorder in and for said county, do hereby certify that the 
within instrument of writing was produced to me, in my office, on 
the 26th day of November, in the year of our Lord 1821], & is truly 
recorded in Book B, page 98, &e. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at office, this twenty-sixth day of Nov., 1821. 

[ SEAL. ] R. MENEFEE, 
Dy Clerk & ex Officio R’r. 
STATE OF ARKANSAS, | .. . 
County of Pulaski, ; s 


I, J. L. Bay, clerk of the circuit court and ex officio recorder for 

the county aforesaid, do hereby certify that the foregoing three 

33 pages and fourteen lines of writing is a correct, full, complete, 

and compared copy of the power of att’y from H. Elliott, J. 

De Baum, N. Philbrook, & E. A. Elliott to C. Ashley, as the same ap- 

pears of record in Record Book “B,” pages 98, 99, & 100, now on 

file on my office. 

In testimony whereof | hereunto set my hand and the seal of 

said court on this the 19th day of March, 1883. 
[ SEAL. | J. L. BAY, 
Circuit Clerk and ex Officio Recorder. 


Endorsed: Filed June 18, 1884. Ralph L. Goodrich, clerk. 
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234 Exuibsit “C®” to Bit. 
Assent to Compromise at Little Rock. 


This instrument, made the 28th day of December, 1821, witnesseth : 
That whereas Chester Ashley, acting for himself and attorney-in- 
fact for James De Baum, Nathaniel Philbrook, Elias Austin Elliott, 
and Henry Elliott, by virtue of a power of attorney, effected a 
compromise of their conflicting claims with William Russell, Henry 
W. Conway, Robert Crittenden, Robert C. Oden, William Trimble, 
Joseph Harden, and Thomas P. Eskrid¢e in certain lands situate on 
the south side of the Arkansas river, being fractional section number 
two and northeast fractional quarter of section number three, of 
township number one north of the base line, and range num- 
255 ber twelve west of the fifth principal meridian, and in com- 
pletion of said compromise a deed was executed by said Rus- 
sell, Conway, Crittenden, Trimble, Oden, Eskridge, and Hardin to 
Chester Ashley for certain blocks and lots in the town of Little Rock 
located on the land aforesaid, dated the twenty-second day of Novem- 
ber, 1821; and also another deed of same date as last was executed 
by Chester Ashley for himself, and as attorney-in-fact for said Phil- 
brook, De Baum, Henry Elliott, Elias A. Elliott, to said Russell, 
Conway, Crittenden, Oden, Trimble, Hardin, and Eskridge, convey- 
ing to them all the rest and residue of said fractional section two 
and fractional quarter section three, except those blocks and lots 
aforesaid conveyed as aforesaid to said Ashley ; and whereas we, the 
undersigned, are desirous to ratify and confirm the above- 
2356 mentioned compromise in every particular, and to obviate all 
objections against the same in consequence of any provisions 
in the said power of attorney to said Ashley in every other respect, 
this instrument therefore witnesseth that we, the undersigned, for 
value received, do hereby ratify and confirm the aforesaid compro- 
mise in manner, form, and substance, as the same has already been 
made, and graartee the fulfilments of all the engagement- entered 
into by said compromise effected as aforesaid. 


Given under our hands and seals the the dav & year above written. 


CHESTER ASHLEY. SEAL. | 
HENRY ELLIOTT. SEAL. | 
J. De BAUM. SEAL. | 


NATH’L PHILBROOK. [seat.] 


TERRITORY OF ARKANSAS, = 
Pulaski County, Big Rock Township, § 


237 Personally appeared before me, Mathew Cunningham, a 

justice of the peace in and for the township aforesaid, the 
above-named Chester Ashley, Henry Elliott, Jas. De Baum, & Nath’! 
Philbrook & personally acknowledged the foregoing instrument of 
writing to be their individual act and deed, voluntarily given, for 
the purposes therein mentioned. | 
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As witness my hand and seal this 28th day of December, A. D. 
1821. 
M. CUNNINGHAM, J. P. [seat.] 


TERRITORY OF ARKANSAS, | 
County of Pulaski, j 

I, Thomas W. Newton, d’y clerk of the circuit court & ex officio 

recorder for the county aforesaid, do hereby certify that the within 
and foregoing deed was produced to me in office on the 26th 

238 day of April, 1823, and that the same is now truly recorded 
in Record Book “C,” page 145, &e. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of office, at Little Rock, this lst day of May, A. D. 1823, and 
of the Independence of the United States of America the 47th. 

T. W. NEWTON, D. C. 


S$ 


STATE. OF ARKANSAS, | 
County of Pulaski, § 


I, J. L. Bay, clerk of the circuit court and ez efficio recorder for the 
county aforesaid, do hereby certify that the foregoing two pages and 
twenty-five lines of writing is a correct, full, complete, and compared 
copy of the ratification ‘of compromise with Russell ef al. as the same 
appears of record in Record Book “C,” pages 145, 146, 147, now en 

file in my office. 
239 In testimony whereof I hereunto set my hand and the seal 
of said court on this 24th day of March, A. D. 1883. 
[SEAL. | J. L. BAY, 
Circuit Clerk and ex Officio Recorder. 
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Endorsed: Filed June 18, 1883. Ralph L. Goodrich, clerk. 


240 And on October 20, 1885, the following proceedings were 
had, to wit: 
Unitep States v. Coartes W. Breese et al. 

Come the defendants, J. W. Martin and wife, by U. M. & G. B. 
Rose, J. M. Moore, and Clark and Williams, Esqs., their solicitors, 
and by leave of court file herein their demurrer. 

The district judge did not sit during this proceeding. 

Which demurrer is as follows: 


In the United States Circuit Court for the Eastern District of 
Arkansas. 
Tue Unirep States or America, Plaintiff, 
Vv. 
CHARLES W. Breese et al., Defendants. 


Come the defendants, Joseph W. Martin and Emma Mar- 
241 ~—sittin,, his wife, and demur to the amended bill filed herein, 
and for cause of demurrer they say: 
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1. It appears from the face of the said amendment that it does 
not change the case as stated in the original bill, to which a demur- 
rer has been sustained by the court, and said amendment shows on 
its face that the plaintiff has no equity to maintain this suit. 

2. It also appears that the plaintiff has no interest in the prose- 
cution of this suit, and that if it has any interest in the subject- 
matter of the suit it is one in common with that of the defendants 
named herein. 

3. It appears on the face of said bill and the amendment thereto 
that the claim sued upon is stale and such as a court of equity will 
not enforce. 

t. It appears by the face of said bili and the said amendment 

that there are many persons who live on the land described 
242 ~=in the bill who are not made parties herein. 
U. M. & G. B. ROSE, 
J. M. MOORE, 
CLARK & WILLIAMS, Sol’s. 


[, Joseph W. Martin, say that the foregoing demurrer is not in- 
terposed for delay. 


JOSEPH W. MARTIN. 


Sworn to and subscribed before me this 20th day of October, 1883. 
RALPH L. GOODRICH, Clerk. 
In our opinion the foregoing demurrer is well founded in point 
of law. 
October 18, 1883. 


i 


U. M. & G. B. ROSE. 
J. M. MOORE. 
CLARK & WILLIAMS. 


Endorsed: Filed October 20, 1885. Ralph L. Goodrich, clerk. 
And on October 22, 1883, as follows : 


245 UNrirep STATES OF AMERICA, 
Eastern District of Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas begun and 
holden on Monday, the 22nd day of October, anno Domini one 
thousand eight hundred and eighty-three, at the United States 
court-room, in the city of Little Rock, Arkansas, the Honorable 
Henry C. Caldwell, district judge, presiding and holding said court, 
the following proceedings were bad, to wit, on October 22, 1585: 

UNITED STATES ) 
> 520. 


Cuas. W. BEEBE ef al. { 


Comes W. C. Ratcliffe, adm’r, &e., by U. M. & G. B. Rose, a 
his solicitors, and files herein his plea and motion to dismiss; also 
10—150) 
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comes Kate Faust, by said attorneys, and files herein her motion to 
dismiss. 


The district judge did not sit during this proceeding. 
Which plea is as follows: 


244 In the United States Circuit Court for the Eastern District of 
Arkansas. In Equity. 
Tue Untrep Srares, Plaintiff, 
™ 
CHarRLes W. Breese et al., Defendants. 


Jomes the defendant, William C. Ratcliffe, as administrator of 
the estate of Cora F. Faust, deceased, and for plea to the amended 


_ bill herein he says that the cause of action of the said supposed heirs 


and representatives of Nethaniel Philbrook, deceased, has not ac- 
crued at any time within seven years next before the commence- 
ment of the present suit; wherefore he prays to be hence dismissed 
with his reasonable costs and charges. 

U. M. & G. B. ROSE, 

J. M. MOORE, 

CLARK & WILLIAMS, Sol’s. 


I, William C. Ratcliffe, say that the foregoing plea is not 
245 interposed for delay and that it is true in point of fact. 


W. C. RATCLIFFE. 


Sworn to and subscribed before me this 22nd day of October, 1883. 
RALPH L. GOODRICH, Clerk. 


We certify that, in our opinion, the above plea is well founded 
in point of law. 
March 6, 1883. 
U. M. & G. B. ROSE. 
J. M. MOORE. 
CLARK & WILLIAMS. 


Endorsed: Filed October 22, 1883. Ralph L. Goodrich, clerk. 


Which motion to dismiss is as follows: 


In the United States Circuit Court for the Eastern District of 
Arkansas. In Equity. 


Unitep States v. CHARLES W. Breese et al. 


Comes the defendant, William C. Ratcliffe, as administrator 
246 of the estate of. Cora F. Faust, deceased, and moves the court 
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to dismiss this suit, on the ground of the want of proper par- 
ties, as set up in his plea herein, filed on the 5th day of March, 1883. 
U. M. & G. B. ROSE. 
J. M. MOORE. 
CLARK & WILLIAMS. 


Endorsed: Filed Oc.vober 22, 1883. Ralph L. Goodrich, clerk. 


Which motion of Kate Faust is as follows, to wit: 


In the United States Circuit Court for the Eastern District of 
Arkansas. 


Unitrep Srares, Plaintiff, 
v. 
Cuarces W. Beese et al., Defendants. 


Comes the defendant, Kate Faust, and moves: the court here to 
dismiss the amendment to the bill herein, and the whole suit, be- 
cause it appears that this suit is based on a stale claim 
247 ~=at that: cannot he enforced in equity and good conscience; and, 
second, because it does not appear that this suit is prosecuted 
by the Attorney General of the United States or that said amend- 
ment is filed by his direction. 
U. M. & G. B. ROSE, 
J. M. MOORE, 
CLARK & WILLIAMS, Sol’s. 


Endorced : Filed October 22, 1883. Ralph L. Goodrich, clerk. 


And on December 3, 1883, the following proceedings were bad, to 
wit: 
UNITED STATES v. CHARLES W. Breese eéé al. 


Comes the United States, by Cummins and Baker and Liberty 
Bartlett, Esq’s, her solicitors, and files herein her replication 
248 to defendants’ pleas to amended bill, and also motion to set 
demurrers and pleas down for hearing. 
The district judge did not sit during this proceeding. 
Which replication to defendants’ pleas to amended bill is as fol- 
lows, to wit: 


Reply to Plea, Statute of Limitations, and Stale Claim. 
In Circuit Court, Eastern District of Arkansas. 
Unirep Srares, Plaintiff, vs. Coas. W. Beese et al., Defendants. 
Complaint in equity. 


The said plaintiff, as to the said plea of said defendant, W. C. Rat- 
cliffe, as administrator of the estate of Cora F. Faust, deceased, that 
this claim is stale and did not accrue at any time within seven 
years next before the commencement of this action, saith that the 
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said plaintiff, by reason of anything by the said defendant in its 

said plea alleged, ought not to be barred from having and 
249 maintaining its aforesaid action thereof against the defend- 

ant and defendants to this action, because he says that, on 
the 7th day of June, 1838, and on the 25th day of September, 1839, 
the United States issued three patents to the lands described in said 
bill of complaint to Roswell Beebe, which said patents were issued 
by mistake and under a misapprehension of the law and facts, which 
said mistake and misapprehension was caused by the false and 
fraudulent representations and fraud of said Beebe; that said Beebe 
was not entitled to the said patents at the time the said same were 
issued and is not now; that said Beebe, his heirs and legal repre- 
sentatives, have been requested to return and surrender said patents 
to the United States that the same might be cancelled, but that they 
have refused to do so; that this action is instituted by the United 

States for its sole benefit and not for the benefit of any person 


- 250 or persons to cause the said fraudulent patents to be vacated, 


delivered up to the United States, and cancelled. 
That no lapse of time or statute of limitation runs against the 
United States, and it is not barred from having and maintaining her 
said action, all of which said plaintiff is ready to verify ; and, as to 
said defendants’ allegation of stale claim, the cause of delay in in- 
stituting suit herein charg-able to the fraud, concealment, and vio- 
lent acts of the defendants and co-conspirators was set forth and 
alleged in the petition of the Philbrook heirs, with prayer to move as 
in this action, whereof the said defendants were served with notice 
and appeared by attorney in 1877, filed an answer pleading to delay 
allegations, argued and duly submitted, whereupon the Department 
of Justice found the Interior reports duly made; that it was not a 
stale claim, but one whereof public justice demanded a suit brought 
in the name of the United States, which was accordingly 
251 done. Thus was the question of stale claim solemnly adjudi- 
cated by a competent and legally authorized jurisdiction, and 
the question finally disposed of, as well declared and held the law to 
be in the printed answer, brief, and argument of said defendants, 
and filed before the Secretary of the Interior in 1877, and again in 
the Department of Justice on the first filing bill in this case, 1882, 
where, on p. 24, defendants assent the law to be as follows: “ The 
doctrine of res adjudicata, so well known and recognized in the courts, 
has no less a standing and recognition in the departments. Indeed, 
in all things and in all kinds of cases the departments place it pre- 
cisely where the courts do.” Thus a dose of their own medicine 
takes the life out of stale claim. 
Notwithstan ling the law and the facts so found and acted upon 
by the U. 8. Attorney General, as advised by the Secretary of the 
Interior, the said defendants have sought every opportunity, 
252 in order and out of order, to vilify, to cast reproach and a 
: stigma upon, Attorney General Brewster, personal and offi- 
cial, for having the moral courage to perform his official duty ; stig- 
matised under a pretense of having taken up and prosecuted a wa 
claim, and, from the commencement, at every turn in the case in 


~~ 
On a 
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pleas, motions, demurrers, &c., thrust in the face of the court, charg- 
ing stale claim, when knowing perfectly well that the disability to 
prosecute the claim was in the ancestry of and continued by the 
said defendants, and to disabuse the mind of the court from suspi- 
cion, even, that the said plaintiffs had improperly taken up a stale 
claim, treated as wanton cruelty; that leave was obtained to amend 
the bill and present to the court the true inwardness of the 
acts which imposed a disability on the claimants to sooner insti- 
tute proceedings to enforce their rights, however hard the rec- 

ords thereof might fall on the pride of said defendants; 
253 that the circumstances of the fraud and violence are set forth 

and alleged, so that, aside from the finding in the Department 
of Justice, that lapse of time which might be construed as staleness 
was accounted for in a way that to impute stale claim to the Attor- 
ney General would be in contempt of a co-equal judicial finding ; 
that the further showing is made to the court here that the stale 
claim allegation Las no merit, cannot be maintained, and should be 
treated in a way to rebuke parties fierce and furious in measures to 
profit by their own violence and wrong-doing, all of which the said 
plaintiffs are ready to make appear. 

And, further, the said defendants state, in a paper filed herein as 
a demurrer, that that that “the amended bill does not change the 

case, as stated in the original bill, to which a demurrer has 
254 been sustained,” calling out this state of facts and conditions. 
On the first appearance the said defendants came by stealth 
and charged stale claim put on Philbrook heirs, who were not 
pleaded as parties plaintiff and had no opportunity to plead, discuss, 
and show, as in the amended bill, their disability to prosecute dur- 
ing all the years of oppression and violence, when every avenue to 
a court of justice was guarded against by an organized armed force, 
so advised and treated; neither laches or stale claim could apply to 
the said plaintiff, the United States, for it appear-d on the face of the 
bill that she moved the moment she had knowledge of the frauds 
committed against her. The Philbrook heirs had shown the de- 
partments how the delay happened by defendants; answered, de- 
murred, and adjudicated time and ways as aforesaid, and by the said 
plaintiff deemed sufficient without even the smell of staleness; 
255 hence the unsatisfactory opinion without hearing both sides 
on the question of staleness. 

And the court gave leave toamend the bill and show the cause of 
disability, as set forth therein, held to be in the nature of a new 
trial, and this is what sorely afflicted the said defendants; so the mo- 
ment the moment the amended bill was filed they filed a demurrer, 
and from the arbitrary position assumed said they had submitted 
the case and sent the papers on to Judge McCrary, at Keokuk, Iowa, 
and instructed the judge what decision to make,which was properly 
rebuked. 

The said defendants, taking advantage of improperly smuggling 
in the Philbrook heirs to create an order of staleness, induce- the 
court to believe and say that the witnesses of the transactions re- 
fer-ed to were all dead many years since, which is notoriously false 
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by a score or more, and, if true, the loss would work the 
256 greater hardship upon the plaintiff, as it was intended by im- 
posing the disability it should work. 

The fact appears in the bill and admitted on demurer that as soon 
after the war as the belligerent elements had become settled, in 1870, 
the Philbrook heirs made a vigorous effort to prosecute their claim ; 
appeared on their inheritance at Little Rock, Ark., when the threats 
and violence of 1842 gave warning to leave; that the courts would 
be closed tothem. Whereupon they moved by petition on the Goy- 
ernment, 1872, and therein continuous up to the institution of this 
suit,in 1882, from the first, 1842, to the last there was not a day 
taken, in a legal sense, where the Philbrook heirs slept on their rights 
or to give the defense or the court of properly advised, the least 
ground to put upon the United States the badge of a “stale claim.” 

This claim was on record, known to the defendants, and 
257 as to staleniess, consider, in view of said heirs, move in 1870, 
no time could count from the beginning of the war, then, 


‘aside from the violent expulsion in 1842, and it would leave less 


than 20 years to count for staleness. The defense used the Phil- 
brook heirs, though improperly, to daub the plaintiff with stale 
claim. It is proper to refer to them, as set out in the amended bill 
and herein, to show that the Government did not undertake in a 
stale claim, and that the.lapse of time was fully accounted for and 
adjudicated before the Secretary of the Interior and passed to the 
Department of Justice. 

As to the false assertions that the witnesses are all dead, we re- 
call the afuresaid brief and argument filed in the Department of the 
Interior in 1877, wherein witnesses, by leave, testify in behalf of 

the defense and against the petitioners, Philbrook heirs, 
258 and a portion testify that they were living in the city prior 

to 1838-9, the date of Beebe patents, and all but three are 
living now, leaving sixteen living witnesses ready to testify on be- 
half of the defense ; and still they will crucify the -Philbrook heirs 
and the Attorney General to avoid going to trial, and have the au- 
dacity to declare the courtsto have been open to the Philbrook heirs 
all the past sixty years. 

If the defense could thrust the United States out of court and keep 
her out for two months in 1882, where would the Philbrook heirs 
appear at any time the past forty years? And for the indifference 
or absolute indifference or absolute resistance of the court the plain- 
tiff, the United States, was reinstated only by the resistless mandate 

of the Attorney General, to be in turn assaulted personally 
259 with all the polluted lip force of attorneys adjudicated con- 

temptible to stamp him out from the presence of the court as 
at present constituted, and now come again with a plea in contempt 
that should be stricken from the files. 

The said defendants answer to the petition of the Philbrook heirs 
touching lapse of time shown in their said brief, and — argument give 
the testimony of eight witnesses who swear they lived in Little 
Rock years before the issue Ashley-Beebe patents, in 1838-’9, and of 
necessity occupy parts of the land in question; derived title from 


ep. 


ere Ye EA ae 


baer 


THE UNITED STATES VS. CHARLES W. BEEBE ET AL. 79 


Ashley-Beebe, and knew all about the manner of proceeding pro- 
vided for in the Beebe bond. 

And of the eight or ten title deeds of N. Philbrook covering the 
same, borne upon the public records, notice to the whole world, the 

past twenty years and superior to any subsequent loca- 
260 tions; and the further fact that in the six hotly-contested 

suits by subsequent locations that if the rights of Philbrook 
heirs were known they must make the parties to suits to quiet their 
pretended title, knowing they were 1,500 miles away in New Hamp- 
shire, and as the facts appear they conspire and agree to shut their 
eyes to the record of Philbrook title deeds, and if a Philbrook heir 
ever — to look after his estate they would put him where dead 
men tell no tales, which they supposed they had done, and after 
many years of contest between themselves, standing guard against 
said heirs appearing, sixteen are prepared to swear the number of 
years they lived in Little Rock and never heard of Philbrook claim 
in the faee of the aforesaid record. What if they had not heard of 

it; the claim existed nevertheless, and suppose they forgot to 
261 put the record holders of the New Madrid locations as parties 

in the six suits to settle the right of subsequent locators of 
which said heirs knew nothing and were in unlawful duress; it 
could not affect their rights and must have their day in court. 

It is deemed proper to consider the sixteen affidavits refer-ed to, 
which they ask to be taken as part of their defense. They all go to 
the same point, and bad as accumulative and good showing; the de- 
fense have nineteen living witnesses, when they induced the court to 
believe they were all dead ; not one left to tell the tale. 

The first appearing, W. E. Woodruff, located here in 1819, a year 
before said Philbrook, an intestate friend, and as such administered 
his estate and still lives. W.W.Adams was register of Land Office ; 

has lived here 53 years from 1835, three years before pate nts 
262 were issued. Jas. A. Martin, land surveyor from six years 

before patents issued. M. H. Eastman from 1836, two years 
before first patent. John C. Pray from 1825, the year after Philbrook 
died, sheriff and deputy clerk, and two years after his deeds were 
recorded. S. H. Tucker located here in 1833, five years before patents 
issued and frauds, if any, were committed. Thos. Fletcher lived here 
fifty-one years, seven before patents issued. L. E. Barber came in 
1841, the same year the principal heir of Philbrook, T. H. Ellison, 
appeared to prosecute their claim, and by chance might find the 
records, was shot, supposed, to death, so they would never hear of the 
claim and it was banished from memory. — 

The point attempted to be made here was the above eight wit- 
nesses state they never heard of the Philbrook claim, and three of 
them, Eastinan, Pray, Tucker, and Fletcher, testify that they never 

heard of the heir, Ellison, being shot, leaving the presumption 
263 that the other four had heard of it, or they would answer the 
same way. There are twelve other witnesses, names given, 
coming ata later period, who testify to the same two points and to the 
same effect. Neither one deny hearing of said Ellison being shot, for 
most everybody for years after talked about it and reported that he 
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died on his way home, so that when he returned here in 1870 a 
cripple he had to prove his identity to ex-Gov. Conway, so sure was 
he that said heir died from his wound on his way home, and he dare 
not make this exhibit of himself till he had prepared a way of escape 
from the city the same day, — informed and hallowed that remaining 
overnight the threat of 1842 would be put in execution. 
And in after years while moving in the Departments at W ashing- 
ton, 1872 to 1880, he made several visits to Little Rock, always 
264 in disguise ; fur threats made he dared not appear openly to 
examine the records. A great hardship and wrong befel- the 
said heirs from the aforesaid wanton obstruction in the way of filing 
the bill for more than two months. The said T. H. Ellison came to 
be 71 years of age, enfeebled by the terrible gunshot wound, was 
failing in health so he had to take to his room, when the said Dill 
was cast out of the records, and said Ellison dangerously ill, and his 
evidence of the utmost importance in this case. To take his deposi- 


_ tion notice must be given tie defendants, hence the attorney moved 


with all force and legal tac:ies they knew how for arule on the clerk 
to make legal service on the defendanis, at the same time the friends 
and dociors waicbiog the mind and sinking condition of the un- 

foritunale Ellison with a notary at hand, while failure 
265 after failure came io the extraordinary moves to compel the 

clerk to perform his duty. At length the Attorney General, 
advised at every step, resolved to strike down this lawlessness and 
his order caused the subpcenas to issue, and on nearly the same day 
in the afternoon the upright Christian, Ellison, feeling that his end 
was near, with surroundings most solemn and touching, with his 
mind as clear as day, as verified by attendants, said T. H. Ellison 
gave his testimony in this case as his dying declarations in the 
form of an affidavit, duly attested, and on the same evening at 
eleven o'clock said ‘T. H. Ellison departed this life. The said affi- 
davit as dying declarations is here shown, marked Exhibit “ N,” 
and prayed to be made a part of this case. 

That the defendants are deprived of a cross-examination from 

their own arbitrary, overbearing acts exercised in the intini- 
266 dation and control over the circuit clerk restrained from the 

performance of a sworn duty enjoined by law and by special 
contract to issue subpcenas on a given day, to wit, November 27th, 
1882, and the defense may well rejoice and be glad that their nine- 
teen unprecedented, disjointed affidavits have such a worthy fol- 
lowing, by which means they may gain for them a standing as 
evidence in the case. 

And of the said witnesses called, but three have since (1877) de- 
arted this life, to wit, John Wassell, J. W. Faust, and G. A. Gal- 
agher, leaving sixteen open toa cross-examination ; and, further, the 

defense introduce asa living witness ex-Gov. H. M. Rector, who 
knew and remembers the entire history of the Ashley-Beebe trans- 
actions connected with said Beebe patents, and also puts in 
267  thecase the litigation of Rector vs. Ashley, reported in 20 Ark. 
and 6 Wall., and that long litigation between Cunningham 
vs. Ashley, 14 Howard, and saying of Gov. Rector that “for several 
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years he was surveyor general of the State and presumably well 
known of the records of titles in this State;” and we say more 
especially the lands in question, for that was the grounds of his 
suits, and then they say in all this long litigation “no mention is 
made of Philbrook title nor of any one claiming under him.” Why 
should they? What would be the effect? The record showed that 
the Philbrook New Madrid locations were older by years and 
superior to any subsequent location,and the moment the Philbrook 
claim was mentioned and the record shown their case would go out 
of court. The court say so in Cunningham vs. Ashley. 
If proceeding according to law to quiet their title, if they 
268 hadany. And by the record, asthey say, Rector, surveyor, 
knew it to be they would pray for Philbrook heirs to be 
made parties, and obtained service on them in New Hampshire ; 
they knew their domicil, but the prize bid for was a million dol- 
lars or more, the inducement to conceal, hide away, and forget 
Nathaniel Philbrook and the title deeds covering the capital city 
he left upon record the day he fell by the assassin’s bullet. Why 
should they sp-ak of and raise up a party with a record that will 
surely supercede them bearing the seal of the United States ? 

The scheme concocted and executed in the outset, the self admin- 
istrator of Philbrook estate, the patentees, the said fierce litigants, 
subsequent locators, has worked well to conceal the fact and forget 
that Philbrook ever had an existence or left an estate in Little 

Rock. 
269 They excelled in strategy. ‘Twenty years of shifting and 
changing inhabitants and his name and estate never men- 
tioned. They talk by signs and cyphers. At first (1824) the admin- 
istrator informed the father in New Hampshire of his son Phil- 
brook’s death, leaving a large estate. Then a scheme intervened 
and for twenty years kept the heirs in ignorance of their rights and 
interest, and on first appearance by said T. H. Ellison, evidently by 
concert of action, and like his ancestor, falls by an assassin. ‘Then 
comes fifteen or twenty affidavits, all in nearly the same words, 
showing concert, and how completely they put Philbrook and his 
estate out of sight; all with one accord say they never heard of 
Philbrook claim till recently, bearing date in 1877. Now, the cir- 
cumstances related and the fact that no mention was made 
270 by subsequent locators is proof indubitable of the Ashley, 
Beebe, Woodruff, and others unknown combination, to se- 
crete, destroy the evidence of, to sink in oblivion, and beyond 
recovery or mention, the Philbrook claim. This is but negative 
testimony at best, never in the way of hearing or to remember an 
injurious mention, while two or more other witnesses may have had 
an extensive acquaintance therewith. It must have been well known 
and discussed in the Land Department in 1838-9. When the Beebe 
patents were issued in consideration thereof said Beebe was required 
to give bond to indemnify all holding under Philbrook title by giv- 
ing a quitclaim deed, which was made to Chester Ashley and others, 
conditions anticipated on the appearance of the Philbrook heirs 
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holding the certificates under the New Madrid locations, the 
271 same referred to by the court in Cunningham vs. Ashley, 

saying of the New Madrid locations must have their day in 
court, the same introduced by the defense as part of their case, car- 
rying more on its face than appears at sight, the court saying quiz- 
zingly that prior location is not mentioned in the pleadings, and the 
defense say that the Philbrook claim is not mentioned in either of 
tuese cases, the reason is now apparent; finding from the records 
that it was older and better than their subsequent locations, and to 
mention would end their case. 

The fact of the Philbrook claim was held in secret, not mentioned 
in all these years, would not be deemed important only as the de- 
fense has made it so by calling fifteen witnesses to swear they were 

living close by and never heard of it. From what appears 
272 they should put the inquiry to the aforementioned parties 
who combined, colluded, and contrived together to take up 
and convert to their own use the capital city, owned, occupied, laid 


‘out, and in the name of N. Philbrook, deceased, the administrator 


consenting thereto—parties bound to answer for Philbrook heirs 
fifteen hundred miles away taking control over their appearance or 
non-appearance to be or not to be at their bidding—expelled from 
their presence and not one left to mention the Philbrook claim hay- 
ing an interest therein. 

Further as to how it happened that the Philbrook title was ob- 
livious during all these years by applying another dose of their own 
medicine prescribed by the LL. D. of the aforesaid brief and argu- 
ment, page 15, to wit: “ Philbrook’s titles begins by two deeds from 

De Baum in 1822. But here arises a question. Where does 
273 DeBaum begin? What is hisright?” A pertinent question 

for the lands must be in shinebody somewhere. It was prob- 
ably derived from the Quapaw Indians, for it was only four years 
before this, 1818, that the fadion title was extinguished by treaty. 
There is a living witness, W. E. Woodruff, the adm’r, that can tell 
all about this. Now, come home and apply the rule to a like case, 
their own. The records show that the present occupants of the 
lands in question derive their title from the heirs of Roswell Beebe, 
deceased. “ But here arises a question.” When and from whom 
does Beebe derive his title? Twenty years have elapsed—1818 to 
1838—during which said lands were owned, occupied, lots and 
blocks being bought and sold, title changing perhaps every day in 
parts thereof, and the title deed duly recorded from which a chain 

of title may be traced from the extinguishment of the Quapaw 
274 Indian right of possession as hunting ground in 1818 up to 

1838, when they, like Philbrook title, suddenly drop into ob- 
livion. Not one left to mention their sad end, and since that nearly 
the entire city has changed hands. There are land agents who 
have made it a business to make an abstract of title to every lot and 
block in the city and they all end in Roswell Beebe in 1838-9, as 
if that was the beginning of creation, and the people at large, igno- 
rant of the motive, have acquired in that abrupt ending of title. 
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And the defense have not dared to permit an inquiry or mention 
beyond that self-constituted dead-line, knowing it would lead directly 
to the mention and establishment of the Philbrook New Madrid 
locations and many lots and blocks, the title derived from the said 

Philbrook and so held to this day. And here arises another 
275 important question. On the same public records where title 

deeds derived frum Beebe and his heirs were recorded, the 
bond of said Beebe, executed by the United States, which required 
Beebe to execute a quitclaim deed to all persons showing a chain of 
title derived from the New Madrid locations, thus acknowledging 
the validity of the New Madrid locations, and the fact appears that 
more than a hundred lots and blocks were so held under a compro- 
mise with Wm. Russell. Now, why should not subsequent deeds of 
conveyance go behind the Beebe patent issue and recite these con- 
ditions precedent, and aver and show that the condition had been 
complied with ? 

These conditions were made of record in 1839, and in 1841 the 
Philbrook heirs appeared in the person of 'T. H. Ellison to assert 

their rights, called the administrator, W. E. Woodruff, 
276 _—ihis heirship recognized, and lest these conditions should be 

discovered as well as the evidence of their claim, the aforesaid 
combination set about shadowing said Ellison at every step till laid 
upon a supposed death-bed from a gunshot wound, cut off from 
hearing of or finding the said conditions put upon said Beebe touch- 
ing upon the Philbrook New Madrid locations, and never did learn 
the conditions till moving on the Departments at Washington, D. C. 
in 1877. 

The plea of defendants assenting that the said amended bill adds 
nothing to the original which was disposed of on demurrer—in effect, 
that the latter is a mere repetition of the former bill, and must fall 
under a like demurrer, the coming in of which should be accom- 
panied with the sounding of a fog-bell. 

Its aim or design is not apparent and calls for this reply 
277 tobefurther extended. Design appearing onlyin this. The 
put Philbrook heirs in the original bill to show, unexplained, 
the United States took up a stale claim. It having answered their 
purpose, now they will put them out so they cannot come again. 
They will not be permitted to do that and take advantage of their 
own wrong. 

In framing the original bill it was held that the lapse of time 
could not be pleaded against the Government. Besides, the disa- 
bility imposed on Philbrook heirs by the defense was shown, an- 
swered on twelve printed pages aforesaid, and adjudged by the De- 
vartment of Justice that the claim was not stale; hence the disa- 
bility was not alleged in the original bill. The defense came, plead- 
ing stale claim res adjudicata, and submitted eighty-eight cases, when 

each in nearly the same terms like the aforesaid nineteen 
278 affidavits decided the peaceful, quiet sleeping on a claim for 
from forty .to one hundred years was ruled to be a badge of 
staleness and so applied to this case on the further ground that the 
witnesses were all dead. On review it was found that the said 88 
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cases were where disability was neither alleged or shown, but inti- 
mates that when this is shown pleaded it removes the badge of stale- 
ness, and on leave the aforesaid amended bill was filed, and wherein 
it differs from the original bill it sets out the circumstances of the 
frauds alleged therein and the way opened for it by the defense 
calling in said Philbrook heirs. It is alleged and set out in detail 
the names, as far as known, time, inducement, way, and means 
of parties combined and conspiring together to capture and con- 
vert the lands and estate of Nathaniel Philbrook, deceased, 
279 to destroy the records and prevent the heirs known to be 
1,500 miles away from finding the evidence thereof sufficient 
to institute legal proceedings thereon, so set forth in said amended - 
bill specifically what were the impediments to an earlier prosecution 
of the claim, how they came to be so long ignorant of their rights, 
and the means used by the defendants to fraudnlently keep them 
in ignorance, the design executed of a plot to murder or expel/ said 
heirs from the State, and how and when they first came to a knowl- 
edge of the matters alleged in the bill, how the courts were captured 
and closed their doors against said heirs. The truth of the matter 
alleged therein is admitted on demurrer, if that is long enough to 
reach the amended bill. In terms it only goes to the orig- 
280 inal except by implication. Their pleadings are ae 
defective from habit. To give effect requires great indul- 
gence by the court and counsel from an idea that “ brevity is wit,” 
which thoughtless attorneys and certain judges have passed intoa 
maxim. 

The defense furnish the evidence of having living witnesses to 
show the circumstances under which the Beebe patents were made 
as clearly as they ever could, even if lost it could not be to excuse 
transactions so evidently fraudulent. The injured parties are not 
held to keep their evidence alive. Besides the sixteen living wit- 
nesses presented before the Department of Justice in said brief they 
refer to W. E. Woodruff on four different occasions introduced as 
follows: “ Mr. Woodruff shows he is not interested (when in fact he 

administered Philbrook estate and never accounted); and he 
281 is upon the ground all the time, having the best kind of an 
opportunity to know.” 

Now, on cross-examination will appear all charged to him in the 
said amended bill, and asked to be taken as repeated here as part of 
this reply. 

That this is instituted by the United States for its sole benefit 
and not for the benefit of any person or persons to cause the said 
fraudulent patents to be vacated, delivered up to the United States, 
and cancelled. 

That no lapse of time runs against the United States and 7 is not 
barred from having and maintaining her said action, and this the 
said plaintiff is ready to verify. 

CUMMINGS & BAKER, 
LIBERTY BARTLETT, 
Solicitors for Plaintiff. 


—_— 
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[, Liberty Bartlett, an attorney herein, say that the foregoing 
plea is not interposed for delay, and_that it is true in point of 
282 tact. 
LIBERTY BARTLETT. 


Sworn toand subscribed before me this 3rd day of December, 1883. 
RALPH L. GOODRICH, Clerk, &e., 
By W. P. FEILD, D. ¢.- 


I certify that, in my opinion, the above is well founded in law. 


LIBERTY BARTLETT, Sol. 


Endorsed: Filed December 3,1883. Ralph L. Goodrich, clerk, by 


W. P. Feild, D. C. 


Which motion to set demurrer and pleas down for hearing is as 
follows to wit: 


In the U.S. Cireuit Court, Eastern District of Arkansas. 
Unitrep Srates v. Cuas. W. Beese et al. 
Complaint in equity. 


283 Comes the said plaintiff and moves the court to set down 

for a hearing at the next rule day succeeding the filing hereof 
the demurrer of J. W. Martin and wife, heretofore filed, to the 
amended bill of complaint herein. 

Also the plea of W. C. Ratcliffe, as administrator of the estate of 
Cora I. Faust, heretofore filed, asking an order dismissing the cause 
for want of parties defendant therein. 

And because the same is not prosecuted by the Attorney General, 
and because the cause of action is stale, and that it is barred by the 
statute of limitations. 

And the plaintiff asks that the replication filed herein on de- 
fendants’ several pleas on the statute of limitations be taken and 
considered as a replication to said motions asking the suit dismissed 
because it is pleaded as stale. 

CUMMINGS & BAKER, 
LIBERTY BARTLETT, 


Solicitors for Plaintiff. 
Endorsed: Filed December 3, 1883. Ralph L. Goodrich, clerk, 
by W. P. Feild, D. C. 
284 And on April 18, 1884, as follows : 
285  Unirep States or AMERICA, 
Eastern District of Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in for the eastern district of Arkansas, begun and holden 
on Monday, the 14th day of April, anno Domini one thousand eight 
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hundred and eighty-four, at the United States court-room, in the city 
of Little Rock, Arkansas, the Honorable David J. Brewer, circuit 
judge, 8th judicial circuit, presiding and-holding said court, the fol- 
lowing proceedings were bad, to wit, on April 18, 1884. 


UniItTeD States v CHARLES W. BEEBE ef al. 


Now, on this day,comes said plaintiff, by Liberty Bartlett and Cum- 
mings and Baker, her solicitors, and also come said defendants, by 
U. M. & G. B. Rose, J. M. Moore and Clark & Williams, their solic- 
itors, and the court, having heard argument on the demurrer to the 
amended bill herein and being now sufficiently advised in the 
premises, is of theopinion that said demurrer should be sus- 

tained. 
286 It is therefore ordered, considered, and decreed that said de- 
murrer be sustained, and that said bill and amendment be, 
and the same are, dismissed for the want of equity ; and the plaintiff 
prayed an appeal to the Supreme Court of the United States, which 
‘is granted. | 

During the submission, argument, and ruling on said demurrer 

his honor, the district judge, did not sit. 


287 Affidavit of Henry C. Caldwell. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHInotTon, D. C., November 3, 1884. 

I, J. D. Smith, acting Commissioner of the General Land Office, 
do hereby certify that the annexed copy of a deposition made by 
Henry C. Caldwell, under date of September 7th, 1877, is a true and 
literal exemplification of the pe ab on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the.day and year above written. 

[ SEAL. | J. D. SMITH, 
Acting Commissioner of General Land Office. 


288 Unirep STATES OF AMERICA, 
Eastern District of Arkansas : 
Henry C. Caldwell, being duly sworn, deposes and says: I have 
resided in the city of Little Rock, Arkansas, continuously since the 
year A. D. 1863. In 1867 I purchased a half block in said city and 
the improvements thereon for use asa permanent home. Before 
making said purchase I employed one of the leading lawyers 
of said city, who had resided therein for many years, and who 
was familiar with the history of land titles in said city and the 
ublic records relating thereto, to examine the public records re- 
ating to the titles to lands in said city and furnish me with 
a written abstract of the title to said half block, together with 
his written opinion as to the validity & sufficiency of the 
289 ___— title of the then owner. My attorney searched the records 
& prepared therefrom a written abstract of the title to said 
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half block. Said abstract of title showed that the eighty acres of 
which said half block was a part had been patented by the United 
States to Ashley & Beebe, and that afterwards by a decree of a court 
of competent jurisdiction it was adjudged that one Matthew Cun- 
ningham or his heirs, by virtue of a pre-emption right older in point 
of time than the location§& patent of said Ashley & Beebe, had in 
equity the better right to said tract, and said patentees were accord- 
ingly required to convey the legal title to said tract acquired by 
virtue of the patent issued to them to said Cunningham or his 

heirs, and that by virtue of said patent and said decree the 


_290 absolute title in fee simple to said tract was vested in said 


Cunningham &« his heirs. My attorney gave his opinion in 
writing that the then owner of said half block, having a proper 
conveyance therefor from the heirs of said Cunningham, to whom 
the same was assigned in a proper proceeding to partition said tract, 
was invested with an absolute and feasible title in fee simple to said 
half block; and upon the faith of said abstract & said opinion | 
purchased said half block in good faith, paying therefor its full 
value, & have continued to reside thereon & improve the same 
ever since. 

Said half block is within the limits of the so-called “ Philbrook 
claim.” 

I state distinctly that I never saw the name of Philbrook on the 

records or papers examined & consulted in making my said 
291 purchase, and J never heard of said Philbrook or the title or 

claim now set up by him or his representatives to a large 
portion of said city until a year or two ago. 

I was at unusual pains to ascertain with the utmost degree of cer- 
tainty that my title to said half block, if | purchased the same, 
would be perfect, & in addition to the written abstract of title & 
the written opinion of my attorney as to said title I inquired of the 
oldest lawyers in the city & others familiar with the history «& 
the titles to the land on which it is situated, and was assured by all 
that the written abstract stated the title truly & accurately, & that 
if I obtained the Cunningham title I would have a perfect title in 
law & equity. 

HENRY C. CALDWELL. 


292 Subscribed & sworn to before me this 7th day of Septem- 
ber, 1877. 
[ SEAL. ] RALPH L. GOODRICH, 


Clerk U. S. Cir. Ct., £. D. A.. 


293 Unirep STaTEs OF AMERICA, 
Eastern District of Arkansas : 


I, Ralph L. Goodrich, clerk of the circuit court of the United 
States fur the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared copies of the originals remaining of 
record in my office, but said transcript does not contain the follow- 
ing papers, which are on file and a part of the record in said cause, 
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the same having been omitted by direction of the solicitor for the 
plaintiff, namely : 
City directory attached to defendant’s plea for additional parties. 
Deposition of Wm. E. Woodruff, filed by defendant. 
Motion for dedimus potestatem for above deposition, filed by de- 
fendant. 
Opinion of Geo. W. McCrary, circuit judge, on demurrer to bill. 
Brief of defendant, by U. M. Rose. 
Exhibit B to Exhibit B?°, inclusive, to original bill filed by plain- 
tiff. 
Exhibit C to Exhibit C’, inclusive, to original bill filed by plain- 
tiff. 
294 Exhibit D to Exhibit D’, inclusive, to original bill filed by 
plaintiff. 
Exhibit E, Philbrook’s will, to original bill. 
Exhibit H to original bill filed by plaintiff. 
, Exhibit I to Exhibit I*, inclusive, filed by plaintiff. 
Exhibit C* to Exhibit C* to amended bill filed by the plaintiff. 
Exhibit C*® to amended bill filed by plaintiff. 
Motion for process, to serve on non-resident defendants, filed by 
plaintiff. 
Motion for leave to amend bill and time set, filed by plaintiff. 
Motion to amend the record, filed by plaintiff. 
Motion to retain defendant’s papers on file, filed by plaintiff. 
Brief for plaintiff and exhibit, filed May 10, 1883. 
Brief for plaintiff, filed May 31, 1883. 
Brief for plaintiff, filed May 21, 1883. 
Writs in the cause. 
In witness whereof I have hereunto set my hand and the seal of 
said court this 7th day of November, in the year of our 
295 Lord one thousand eight hundred and eighty-four, and of 
the Independence of the United States of America the one 
hundred and ninth. 
[The Seal of the Circuit Court, Arkansas District, U.S. A.] 


Attest: RALPH L. GOODRICH, Clerk. 

Endorsed on cover: E. Arkansas C. C. U. S. No. 180. The 
United States, appellant, vs. Charles W. Beebe ef al. Filed 10th No- 
vember, 1884. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No ; I fo! v). 


In the Case Whereof The Unitep Srarss are Plaintiffs 
vs. 


CHarRutes W. Besse et al., Defendants. 


Affidavit of Liberty Bartlett, the Attorney of Record for the United 
States, 


In answer to U. M. Rose and S. W. Williams, solicitors for 
the defendants, on a motion to dismiss the appeal for an 
alleged defective transcript, and affidavits in support of the 
same. 


Explanatory. 


By mistake or design the local attorney, Bartlett, was not 
served with a copy of the said motion and affidavits till De- 
cember 23, 1887, the same made October 14, 1887; hence the 
delay in the answer; then it came from my associates at 
Washington, D. C. If possessed of a fair degree of courtesy 
the defendants’ solicitors would have served a copy at the 
time of filing. 


Affidavit. 


I, Liberty Bartlett, the local solicitor for the plaintiffs in 


2 


above-entitled cause, being duly sworn, state that heretofore, 
to wit, on the 5th day of November, 1887, I made an affida- 
vit, in which, with others, appears the following paragraph : 


“'The work on the transcript was open to the inspection of 
U. M. Rose and son, the former chief attorney out of twelve, 
or nearly so, for the defense, and before closing I called at 
their office and informed them that it was still. open if they 
desired to add further record, but none was offered.” 


In reply to this U. M. Rose makes an affidavit, on the 17th 
day of November, in which he states as follows: 


“T was of counsel for the-defense in this case in the court 
below at that time, and ever since my law firm has been 
composed of myself and my son, G. B. Rose. I am as cer- 
tain as I can be of anything in my past experience that Lib- 
erty Bartlett never spoke to me or conferred with me in any 
way about the transcript in this case at any time.” 


Subscribed and sworn to, &c. 


Then follows the affidavit of his son, G. B. Rose, in nearly 
the same words; so nearly alike that I need not repeat it here. 

In answer, I assert that I nowhere say that I had a con- 
sultation with U. M. Rose about the transcript, for no op- 
portunity was given to consult, and his affidavit on that 
point is entirely gratuitous. This case was an exception to 
a general rule in this court—that is, for attorneys to appear 
and agree on the make-up of the transcript, and here it was 
held open several days for such an arrangement; meantime 
U. M. Rose appeared and made a record that I construed 
into an approval of the transcript as it is. 

The time here spoken of was about the first of November, 
1884, when the deputy clerk had the transcript nearly writ- 
ten up. I had not met with U. M. Rose since his return from 
a three-month trip to Europe, and I did not believe that he 
desired the charging paragraph in Judge McCrary’s opinion 
or his brief on file—the cause of it—to appear in the tran- 
script; and, out of kindly motives, I took the opinion over 
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to Judge Rose’s office to inquire what were his wishes as to 
the opinion and his brief being copied. Judge Rose was not 
in, and what reminds me more certain of what occurred I 
returned a law book that I had out a long time. While ex- 
plaining this and some general talk a stranger to me came 
in, when I said to young George B. Rose in effect: “ Tell the 
Judge to call over and examine the transcript about being 
closed.” I returned to the clerk’s office and informed W. P. 
Field, deputy clerk, having the work in charge, of the notice 
given,and we agreed to hold open two or three days for the 
use of Judge Rose. 

I had reason to believe that George B. Rose (who never 
appeared in the case, and our acquaintance was but slight) 
did inform U. M. Rose as requested, for he put in the files 
an extra printed clerk’s certificate, the blanks filled in bear- 
ing date November 5, 1884, signed Ralph L. Goodrich, clerk, 
appearing as a copy for the clerk to follow, and did so certify 
on the seventh—two days later—the same in exact terms 
attached to the transcript. On the left-hand margin of said 
certificate U. M. Rose wrote: “ The clerk will follow this copy. 
(Signed) U. M. Rose.” Then, with a mark to designate the 
place, he writes in the body to copy, “ with exception of the 
following papers, which are on file and a part of the record 
in said cause, the same having been omitted by direction of 
the solicitor for the plaintiffs, namely ”—meaning myself, the 
only local solicitor for the plaintiffs. U. M. Rose could not 
truthfully say that without having conferred with me. See 
his affidavit just now copied, saying “that Liberty Bartlett 
never spoke to me or conferred with me in any way about 
the transcript in this case at any time.” This leaves U. M. 
Rose with the said omitted papers in his hands, and he di- 
rects the clerk (Goodrich) how to certify them up, which he 
does do in exact terms (though not true), as appears on page 
87 of printed transcript; and the second day thereafter, No- 
vember 7, 1884, the certificate was made, with evident 
marks of approval, as it is, on the only proper time to offer 
additions, if any desired. 
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The chief clerk, Ralph L. Goodrich, made an affidavit in 
support of the defendants’ motion to dismiss, saying “ that © 
at the request of the solicitor of the plaintiffs [ omitted from 
said transcript the following papers and records which are 
on file in said cause” (then he names the several papers), 
which is not true. See U. M. Rose, just now quoted: “ The 
clerk will follow this copy.” Then he copies from U. M. Rose 
what he attributes to myself. 

Clerk Goodrich was gone North on his summer vacation 
till a few days before the transcript was written up by the 
deputy clerk, W. P. Field, with whom alone I conferred. 
Goodrich was in attendance on the court, and we never con- 
ferred in regard to the transcript. He has required and 
attached to his own an affidavit by W.P. Field, deputy clerk, 
to thiseffect. To be certain that I was correct I submitted my 
former affidavit to W. P. Field, deputy clerk, who read it care- 
fully,and when I saw the transcript was certified by the dep- 
uty clerk, Field, he said that was so, for it was a rule that 
whichever did the work made the certificate, and it was en- 
tirely hisown. Hence the innocent mistake—harmless. So 
when I state of calling at Judge Rose’s office he remembered 
my report of notice given, for we agreed to keep the case 
open two or three days for Judge Rose. 

But the records and papers referred to will show that they 
were properly omitted—not one of them referred to at the 
hearing on the demurrers. They “enumerate” but ‘one 
paper in their joint affidavit—that is the “City Directory 
filed.” Being sworn to, calls fur the facts being stated. It 
was simply filed four years since, and remained in sound 
sleep, containing over five thousand names. What a record— 
five thousand names! How would the court be enlightened 
on “stale claim?” It would read like ‘ Webster’s Una- 
bridged.” They state under oath “it is the defendants’ plea 
for additional parties, who are indispensable to a proper un- 
derstanding of the cause on the present appeal.” Evidently, 
depending on these 5,000 names, they have no defense; it 
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proves too much. They neglect to state this. Refer to page 
38, printed transcript, showing the Cockerham claim for 
640 acres was withdrawn before the trial, leaving in suit 
480 acres, thus disposing of nearly two-thirds of the “City 
Directory” with no bearing on “ stale claim.” 

The next paper “omitted” is W. E. Woodruff’s deposition, 
taken February 4, 1884, nearly a year after the trial, before 
Judge McCrary, the witness over eighty years of age, taken 
by the defendants for use at the trial on the merits, remain- 
ing a sealed book, only opened by order of court, well known 
to affiants. 

Further on the joint affidavit: “We never at any time 
consented to the omission from the transcript of the papers 
enumerated in said affidavit.” Did not? They forget U. 
M. Rose, who said, “The clerk will follow the copy,” which in- 
cluded the three pretended “indispensable” exhibits omitted, 
marked “ B,” “C,” and “ D,” some twenty-five copies of pro- 
ceedings had in the several departments at Washington, D. 
C., and were not before the court or referred to at the trial. 
The only record made by the defendants and preserved was 
in U. M. Rose’s printed brief of 152 pages, and in that I 
find no reference to the said exhibits. He refers to a record 
made in the Little Rock Land Office, but he did not offer 
that to be copied in the transcript. Had he done so, or 
offered any other proper record, it would have been copied. 
U. M. Rose directed the clerk to certify them up as “ omitted 
papers,” calling them by name, and so held for three years 
without objection. 

The remaining exhibits filed by the plaintiffs were deemed 
of no importance, but were on file and had to be mentioned, 
though not referred to on the trial or in the briefs. 

The several motions referred to filed by the plaintiff were 
not acted upon, as well his printed brief of 113 pages was not 
sent to the court in Iowa. 

Here the entire list of omitted papers are accounted for, 
no one objecting. If U. M. Rose “did not consent to their 
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omission” he directed the clerk to certify the same and 
stood on that record approved for three years—evidently con- 
certed action. 

As to the opinion of Judge McCrary, on file. On the first 
of November, 1884, all the twenty-five papers enumerated 
in the application had been copied into the transcript and 
the written opinion of the circuit judge was being considered. 
The authorities examined seemed tosay that the opinion of the 
judge should not be copied into the record, and there were spe- 
cial reasons why this opinion should not go into the transcript, 


‘One had reference to the conduct and printed brief (152 


pages) of Solicitor U. M. Rose, nearly half of which was de- 
voted to the abuse and traducing of Attorney General Brew- 
ster, the chief executive officer of this court. The same re- 
ferred to severely in said opinion by Judge McCrary as 
follows in the closing paragraph: 


“The court, however, deems it proper to say, in view of 
some remarks by counsel for the respondents, that, in its 
opinion, the official action of the Attorney General in direct- 
ing that the bill be filed cannot properly be made the sub- 
ject of adverse criticism. The bill was filed upon the rec- 
ommendation of the Secretary of the Interior for the declared 
purpose of having the questions which were being pressed 
upon the attention of the Land Department in connection 
with the claims of the Philbrook heirs determined by the 
judicial department of the Government. These questions 
are important and unsettled. An appeal to the courts was 
therefore entirely proper.” 


To show and justify a desire on my part to confer with 
Judge Rose-as to inserting a copy of said opinion and his 
brief for reason “on file,’ which was and now is being 
claimed, I deem it proper to extract to show its purport. 

On the first appearance of U. M. Rose’s brief he called 
me and said he had sent a copy to Attorney General Brewster 
by express, requiring a return receipt as proof that it was 
delivered into his hands. I was advised by my associates 
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at Washington, D.C. (Cummings & Baker), that Attorney 
General Brewster took the said brief as a personal insult 
and appealed to one or more of the supreme justices for 
redress; and the justices of that district would meet our 
circuit judge at Keokuk, Iowa, and would see that the At- 
torney General was set right. Hence the rebuke given in 
that opinion and an inducement to withhold a copy from 
the transcript as a kindly act to Judge Rose. 


Extracts from U. M. Rose’s Brief. 


From printed page 32: 


“If the Attorney General is in any way responsible for 
what is stated in the bill which he has vicariously caused 
to be signed with his name without ever seeing it or know- 
ing what was in it, then he is confessedly guilty of two or three 
distinct common-law offenses punishable by indictment.” 

On page 33 U. M. Rose alleges that “ Blackstone says that 
maintenance is an officious intermeddling in a suit that in 
no way belongs to one by maintaining or assisting either 
party with money or otherwise to prosecute or defend. 
Champerty is a species of maintenance and punished in the 
same manner. * * * 

“Common barratry is the offense of frequently exciting 
and stirring up suits and quarrels between his majesty’s 
subjects, either at law or otherwise. * * * Itis enacted 
by statute (12 George, 1 c., 29) that if any one who has been 
convicted of forgery, perjury, or common barratry shall prac- 
tice as attorney, solicitor,or agent * * * _— shall be 
transported for seven years—all of which the Attorney Gen- 
eral has actually done.” 


In this connection I will extract from a motion to strike 
said brief from the files, given in full on page 39 of the 
printed transcript : 


For cause. First. The said brief is impertinent, libelous, 
and insulting to the plaintiffs and attorneys. 
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Second. It is grossly abusive to the court and to the 
Attorney General while in the performance of his official 
duty. 


Third. It is false in adding three names, pretended parties 
plaintiff, and as such held throughout their printed brief. 


Wherefore it is moved that said brief be stricken from 
the files. 


Endorsed: “ Filed June 18,1883. R. L. Goodrich, clerk.” 


On page 37 of the printed transcript : 


“April 19, 1884, that this case is argued and submitted to 
the court on the demurrer to the bill, and ordered that the 
defendant’s, U. M, Rose’s, brief be filed forthwith, and that 
the plaintiffs’ brief be filed on or before the tenth of May.” 


Whereupon Judge McCrary left for his home at Keokuk, 
Iowa, and never returned to hold court. The said opinion, 
if such it may be called, had a singular origin and record 
made, for which its insertion is questioned. 

From page 38: 

“In obedience to an order of court May 10, 1884, the 
plaintiff, by its solicitor, Bartlett, files a brief (of 71 printed 
pages) incomplete, the balance in the hands of the printer, 


and moves the court to extend the time of filing to the 20th 
of May.” 


Same page: 


“The plaintiff moves to dismiss without prejudice the 
land (640 acres) in the Cockerham certificate, No. 156.” 


Endorsed : “ Filed May 21, 1883. R. L. Goodrich, clerk.” 


From information, Judge McCrary remained at Keokuk, 
Iowa, and my motions and two briefs remuined in the clerk’s 
office without a hearing by the court, except a twelve-page 
brief by Solicitors Cummings & Baker, selected and sent 
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forward; but why not all the record was never explained. 
The brief filed May 10 by order of court, but withheld, was 
largely in defense of Attorney General Brewster against the 
assaults made in U. M. Rose’s brief; and in reply to “stale 
claim,” that the Philbrook heirs were prevented by vio- 
lence from asserting their rights in the Arkansas courts, I 
refer to the first twenty pages of the transcript, showing 
how the United States, the Attorney General, and the Phil- 
brook heirs were thrown out of court, and so held two 
months by the clerk, Ralph L. Goodrich. What of Phil- 
brook heirs alone and stale claim ? 

The last record made was on June 18, 1883, which was 
on the aforesaid motion to strike U. M. Rose’s brief from 
the files, when, after twelve or fifteen days Jooking for notice 
of Judge McCrary’s court being convened, I heard it men- 
tioned in W. & W.’s book store that the Philbrook heirs 
had been hustled out of court again and lost their case. On 
inquiry at the clerk’s office I was surprised to find the fol- 
lowing record made on the printed transcript, page 40: 


“And on June 30, 1883, the following proceedings were 
had, to wit: The United States, by her Attorney General, 
Benjamin H. Brewster, vs. Charles H. Beebe ef al. (sixteen 
others). Comes the complainants, by Liberty Bartlett and 
Charles C. Waters, Esqs., their solicitors, and comes the de- 
fendants, by U. M. Rose, S. W. Williams, and J. M. Moore, 
Esqs., their solicitors, and the court, being well and suffi- 
ciently advised of the matters arising on the demurrer to 
the bill of complaint herein, considers that the same be sus- 
tained. 

“It is further ordered that, upon entering the order sus- 
taining the demurrer to complainants’ bill, leave be granted 
to complainants to amend their bil! on or before the first day 
of next term.” 


This record does not show that a court was holden by 
Judge McCrary or any other judge, or at any place defined 
in the introductory of “Be it remembered,” &c., as appears 
2 
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on page 31 and again on page 85, by Judge brewer—the 
same omitted—for no regularly appointed accessible court 
was convened, and it did not speak truly—‘ Comes Liberty 
Bartlett, &c., solicitors.” An opinion emanating from such 
a source was held to be simply an argument on stale claim, 
and should not be copied into the transcript. 


Liperty BARTLETT. 


Subscribed and sworn to before me this 19th day of Jan- 
uary, 1888. 
[SEAL. | N. W. Cox, 
Notary Public. 
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SUPREME COURT OF THE UNITED STATES. OCTOBER 


TERM, 1887. 
No. 180. 
Opinion of Judge MeOrary. 
Circuit Court, Eastern District of Arkansas. 
UNITED STATES vs. BEEBEE and Others. 


The facts are sufficiently stated in the opinion. 
Cummings & Baker and Liberty Bartlett, for complainant; U. M. 
& G. B. Rose, Clark & Williams, and J. M. Moore, for respondents. 


McCrary, J.: 

The demurrer raises, for the first time in a Federal court, the im- 
portant question whether any lapse of time will constitute a bar or 
a sufficient defense to a suit in equity brought in the name of the 
United States. 

This suit is brought to cancel and set aside certain land patents 
executed by the United States on the ground that the same were 
obtained by fraud. The patents attacked as fraudulent were issued 
about forty-three years before the filing of the bill, and many of the 
alleged matters of fact, concerning which it would be necessary to 
take proofs in order to determine the question of fraud, transpired 
more than sixty years before the filing of the bill, as appears from 
its allegations. The claims of the Philbrook heirs, which it is al- 
leged were unlawfully and fraudulently set aside by the action of 
the Land Department, had their inception in November,1815. The 
frauds alleged to have been perpetrated by C. W. Beebee and Chester 
Ashley consisted, as alleged, in inducing the register of the land 
office to believe that the settlers on the land had consented to the 
issuance of the patents, and it appears that whatever they did to this 
end was done prior to October, 1838; both the parties charged to 
have actually participated in the fraud are long since dead, and we 
may assume that most, if not all, the witnesses who could testify 
from personal knowledge concerning it are likewise dead. ‘The city 
of Little Rock,now the capital of Arkansas, has been built upon the 
land, and hundreds of innocent purchasers have bought and paid 
for portions of it upon the faith of the patent of the United States. 
The land is covered with the homesteads of many hundreds of fami- 
lies. It has been thus occupied in many instances by the present 
holders and their predecessors for more than a generation. <A court 
of equity cannot contemplate with any degree of favor the proposi- 
tion that this land shall, at this late day, be declared a part of the 
public domain or granted to claimants who have so long slept upon 
their rights. It must, however, be conceded that, as a general rule, 


9 


oe 


the United States is not bound by any statute of limitations not 1m- 
osed by Congress, or chargeable with laches. 

The following cases, cited by counsel for plaintiff, abundantly 
support this general doctrine: U.S. vs. Kirkpatrick, 9 Wheat., 720 ; 
Gibson vs. Chouteau, 13 Wall., 92; Gaussen vs. U. S., 97 U. 8., 584; 
U.S. vs. Thompson, 98 U. S., 486. 

These are all, it is true, actions at common law, but the same doc- 
trine must, no doubt, prevail in equity, where the statute of limita- 
tions is sought to be interposed, in analogy to a like limitation at 
law. Unless, therefore, this defense can be supported upon some 
principle of equity jurisprudence separate and distinct from any 
State statute of limitations and from any considerations based alone 
upon the laches of the public agents of the Government, it must 
fail, however disastrous to the rights of innocent parties and how-. 
ever inequitable the consequences may be. 

We are thus brought to the consideration of the question whether 
a lapse of time so great as to afford a clear presumption that all the 
witnesses to the transaction in controversy are dead and all proof 
lost or destroyed will, of itself, constitute a bar to a suit in equity, 
independently of any statute of limitations and without regard to 
any question of laches; or, in other words, Should a court of equity 
refuse to entertain a bill in equity upon the sole ground that the 
lapse of time has been so great as to make it impossible to ascertain 
the facts and apply the remedy by reason of the death of the wit- 
nesses and the loss or destruction of proofs? In my judgment, the 
doctrine that a court of equity will not entertain a claim so stale as 
to be not capable of satisfactory proof must stand as one applicable 
alike to all suitors; it rests not upon any statute of limitations nor, 
upon any doctrine of laches alone, although the fact of laches may 
al _ appear; it rests rather upon the sound rule that no court 
should ever entertain a controversy after the ravages of time have 
destroyed the evidence concerning it. A party called upon to answer 
to a charge of fraud committed by his ancestors or those through or 
under whom he claims, more than forty years before the commence- 
ment of the suit, need not plead the technical bar of the statute of 
limitations or the laches of the complainant; it is enough if he al- 
leges that the claim is stale and insists that by reason of the long 
delay in bringing suit the witnesses, by whom he might have ex- 
plained the transaction, are dead. To compel him to submit his 
rights to adjudication under such circumstances would be abhorrent 
to the principles of equity, not because of any statutory bar or any 
laches merely, but because the great lapse of time is evidence against 
the complainant and in favor of the defendant, and because it is 
contrary to equity and good conscience that any person should be 
brought into court to answer for a fraud alleged to have been com- 
mitted by others before he was born, and so long ago as to make it 
im possible for him to find living witnesses who have personal knowl- 
edge of the facts. Under such circumstances a court of equity ought 
to presume that the persons who were cognizant of the facts could, 
if living, explain them so as to disprove the charge of fraud. 

It is well settled that possession of land for a long period of time 
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will raise a presumption of a grant which will be enforced as against 
the Government (Mayor vs. Horner, Cowp., 102; Jackson vs. McCall, 
10 Johns., 380; Lewis vs. San Antonio, 7 Tex., 304; 3 Starkie, 1221; 
2 Whart. Ev., § 1348; Roe vs. Ireiand, 11 East, 280), and if a grant 
is to be presumed by reason of the lapse of time, when there is no 
other evidence of a grant except that afforded by long possession, it 
would seem that upon similar grounds the validity of a grant which 
is shown to have been actually executed and under which possession 
has been held for an equally long period of time should be pre- 
sumed. ‘The authorities support the proposition that lapse of time 
may be a good defense in equity, independently of any statute of 
limitations, and they show that the doctrine rests not alone upon 
laches; it is often put upon one or all of the following grounds, 
namely: First, that courts of equity must, for the peace of society 
and upon grounds of public policy, discourage stale demands by 
refusing to entertain them; second, that lapse of time will, if long 
enough, be regarded as evidence against the stale claim equal to 
that of credible witnesses, and which, being disregarded, would, in a 
majority of cases, lead to unjust judgments; third, that after the 
witnesses who had personal knowledge of the facts have all passed 
away it is impossible to ascertain the facts, and courts of equity will 
on this ground refuse to undertake such a task. 

Thus Mr. Justice Story says: 

“A defense peculiar to courts of equity is founded on the mere 
lapse of time and the staleness of the claim in cases where no stat- 
ute of limitations directly covers the case. In such cases courts 
of equity act sometimes by analogy to the law and sometimes act 
upon their own inherent doctrine of discouraging, for the peace of 
society, autiquated demands by refusing to interfere when there has 
been gross laches in prosecuting rights or long and unreasonable 
acquiescence in the assertion of adverse rights.” (2 Story, Eq., 
1520.) | 

And in Maxwell vs. Kennedy (8 How., 221) the Supreme Court of 
the United States, in answer to the argument that there was no 
statute of limitations applicable to the case at bar, said : 

“We think the lapse of time, upon the facts stated in the bill and 
exhibits, is, upon principles of equity, a bar to the relief prayed 
without reference to the direct bar of a statute of limitations.” 

Again, in Clarke vs. Boorman (18 Wall., 509) the same Court 
said : 

“Every principle of justice and fair dealing, of the security of 
rights long recognized, of repose of society, and the intelligent ad- 
ministration of justice, forbids us to enter upon an inquiry into 
that transaction 40 years after it occurred, when all the parties 
interested had lived and died without complaining of it, upon the 
suggestion of a construction of a will different from that held by 
the parties concerned and acquiesced in by them throughout all this 
time.” 

In Brown vs. Co. of Buena Vista (95 U. S., 161) the same doctrine 
is expressed in these words: . 

“The lapse of time carries with it the memory and life of wit- 
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nesses, the muniments of evidence, and other means of proof. The 
rule which gives it the effect prescribed is necessary to the peace, 
repose, and welfare of society. A departure from it would open an 
inlet to the evils intended to be excluded.” 

In Harwood vs. Railroad Co. (17 Wall., 78) the doctrine is concisely 
and clearly stated thas: 

“Without referring to any statute of limitations the courts have 
adopted the principle that the delay which will defeat a recovery 
must depend upon the particular circumstances of each case.” 

In Badger vs. Badger (2 Wall., 94) the Court said: 

“ But there is a defense peculiar to courts of equity founded on 
lapse of time and the staleness of the claim where*no statute of 
limitations covers the case. In such cases courts of equity act upon 
their own inherent doctrine of discouraging, for the peace of society, 
antiquated demands, and refuse to interfere where there has been 
gross laches in prosecuting the claim or long acquiescence in the 
assertion of adverse rights.” 

In Boone vs. Childs (10 Pet., 248) the rule is thus laid down: 

“A court of chancery is said to act on its own rules in regard to 
stale demands and independent of the statute; 1t will refuse to give 
relief where a party has long slept on his rights and where the pos- 
session of the property claimed has been held in good faith without 
disturbance and has greatly increased in value.” 

In Wilson vs. Anthony (19 Arkansas), cited with approval by the 
Supreme Court of the United States in Sullivan vs. Railroad Co. 
(94 U.S., 811), the doctrine is well stated thus: 

“The chancellor refuses to interfere, after an unreasonable lapse 
of time, from considerations of public policy and from the difficulty 
of doing entire justice, when the original transactions have become 
obscured by time and the evidence may be lost.” 

And see Elmendorf vs. Taylor, 10 Wheat., 173; Hume vs. Beale’s 
Ex’r, 17 Wall., 343; Hall vs. Law, 102 U.S., 465; Godden vs. Kim- 
mell, 99 U.S., 210. 

Numerous other authorities might be cited to the same effect, but 
these are sufficient. In view of these authorities and upon reason I 
hold it to be a general principle of equity that lapse of time may 
constitute a sufficient defense, even in the absence of any statute of 
limitations and without necessary reference to any question of laches. 
Such being the law, it is clear that lapse of time may be a sufficient 
defense to a suit instituted in the name of the Government. 

It is well settled that when the United States becomes a party to 
a suit in the courts and voluntarily submits its rights to judicial 
determination it is bound by the same principles that govern indi- 
viduals. When the United States voluntarily appears in a court of 
justice it at the same time voluntarily submits to the law and places 
itself upon an equality with other litigants. (U.S. vs. Fossatt, 21 
How., 450; The Floyd Acceptances, 11 Wall., 675; U.S. vs. Barker, 
12 Wheat., 559-561.) 

In Mitchel vs. U.S. (9 Pet. 557) the Court said: 

“ By common law the king has no right of entry on land which 
is not given to his subjects; the king is put to his inquest of office 
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or informatjon of intrusion in all cases where a subject is put to his 
action. Their right is the same, though the king has more conven- 
lent remedies in enforcing his. If the king has no original right 
of possession to land he cannot acquire it without office found, so as 
to annex it to his domain.” 

And see U.S. vs. State Bank, 96 U.S., 36; U. S. vs. Bostwick, 94 
U.S., 66. 

“The principles which govern inquiries as to the conduct of in- 
dividuals in respect to their contracts are equally applicable where 
the United States are a party.” (U.S. vs. Smith, 94 U.S., 217.) 

In the case of The Siren (7 Wall., 159) the Court said: 

“ But, although direct suits cannot be maintained against the 
United States or against their property, yet when the United States 
institute a suit they waive their exemption so far as to allow a pres- 
entation by the defendant of set-offs, legal and equitable, to the ex- 
tent of the demand made or property claimed ; and when they pro- 
ceed in rem they open to consideration all claims and equities in 
regard to the property libeled.” 

And in the same ease it was said that the Government, by its ap- 
pearance in court, “ waives its exemptions and submits to the appli- 
cation of the same principles by which justice is administered be- 
tween private suitors.” 

See, also, Burbank vs. Fay, 65 N. Y.,62; Oshorne vs. Bank, 9 Wheat., 
870; U.S. vs. Macdaniel, 7 Pet., 1; Brent vs. Bank of Washington, 10 
Pet.,615. In the latter case the Court declares that there is no reason 
why the United States should be exempted from a fundamental rule 
of equity, subject to which its courts administer their remedy, and it 
is said: “Thus compelled to come into equity for a remedy to en- 
force a legal right, the United States must come as other suitors, 
seeking, 1n the administration of the law of equity, relief,” ete. 

The same doctrine was laid down in strong language by Attorney 
General Black in Reside’s Case (9 Op. Att’y Gen., 204), and also in 
the case of People vs. Clarke, (10 Barb., 120). In the latter case, which 
was a bill instituted by the : attorney general of New York to eancel 
certain patents granted before the Revolution,.the Court-said : 

“Tf the questions in this case may be deemed to belong to a court 
of equity, | cannot persuade myself that they are, therefore, never 
to be put at rest by lapse of time. It would be an alarming doc- 
trine to hold that every man in the State who holds any land ‘under 
a grant before the Revolution may be turned out of possession by the 
plaintiffs, if a king was cheated who, one or two hundred years 
since, made the grant.” 

See, also, upon this point, Mayor of Hull vs. Horner, Cowp., 110, 
decided by Lord Mansfield. 

These considerations lead to the conclusions, first, that the lapse 
of time constitutes a good defense to this suit, upon the general prin- 
ciples of equity above stated, and which would be administered as 
between two citizens litigating in this tribunal; and, second, that 
the United States is bound by the same law. 

These conclusions render it unnecessary to consider the other im- 
portant questions discussed by counsel. 
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The court, however, deems it proper to say, in view of some re- 
marks of the counsel for respondents, that, in its opinion, the official 
action of the Attorney General in directing that the bill be filed can- 
not properly be made the subject of adversecriticism. The bill was . 
filed upon the recommendation of the Secretary of the Interior, for 
the declared purpose of having the questions, which were being 
pressed upon the attention of the Land Department in connection 
with the claims of the Philbrook heirs, determined by the judicial 
department of the Government. Those questions are important and 
unsettled. An appeal to the courts was, therefore, entirely proper. 

The demurrer to the bill is sustained ; and, unless the complain- 
ant asks leave to amend, there will be a decree for respondents dis- 
missing the bill. 

Caldwell, J., being interested, took no part in this case. 
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THE UNITED STATES VS. CHARLES W. BEEBE ET AL, 1 


l DEPARTMENT OF THE I8rertor, 
GENERAL LAND OFrice, June 3, 1878. 

I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed, from pages 1 to 16, inclusive, are 
true and literal exemplifications from the files of this office of the 
bond signed by Roswell Beebee July 6, 1838 ; petition for survey of 
640 acres, dated Oct. 30, 1820, and also from a copy of a letter to the 
Commissioner of the General Land Office from the register and re- 
ceiver at Little Rock, Arkansas, dated January 30, 1839. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[| SEAL. | (Signed) J. A. WILLIAMSON, 
Commissioner of the General Land Office. 


Copy. 


This instrument of writing, made the sixth day of July, 1838, by 
and between Roswell Beebee, of the city of Little Rock, in the 
2 State of Arkansas, of the one part, and the mayor and alder- 
men of said city of Little Rock, in belialf of said city, as well 
as on behalf of the said State of Arkansas, and also in behalf of any 
person or persons who may have in his own right a proper and reg- 
ular chain of conveyance or conveyances of any town lot or lots 
situate in the first original town, now city, of Little Rock derived 
from, by, or under any one or more of the original owners and pro- 
prietors of the said town as aforesaid and as represented upon the 
first original plan, as then surveyed and laid off into town lots, of 
the other part, witnesseth : 

That whereas the said Roswell Beebee has caused to be located 
and entered with pre-emption floating claims at the land office at 
Little Rock, and upon which the city as aforesaid (west of the Qua- 
paw line) is now built, the following-described traets or parcels of 
land, to wit, the northeast fractional quarter of fractional section 
three (south of Arkansas river) and the west fractional parts of the 
northwest and southwest fractional quarters of fractional section 

two (south of Arkansas river and west of the Quapaw line), 
3 all in township one north of the base line of range twelve 

west of the fifth principal meridian; and whereas the original 
town of Little Rock as aforesaid (west of the Quapaw line), now com- 
posing a part of said city as aforesaid, is embraced and included 
within the tracts of land which the said Roswell has caused to be 
located and entered as aforesaid; and whereas the said Roswell is 
willing and desirous, should patents hereafter be granted and issued 
to him and his heirs by the United States for said several tracts of 
land by virtue of the locations and entries as aforesaid, and which 
now embraces a part of the said original town as aforesaid, now a 
part of the said city, to convey by quitclaim deed or deeds only to 
said mayor and aldermen, in behalf of said city and to said State 
and to any person or persons, his, her, or their heirs, all and every 
the right title, interest, claim, and demand which the said Roswell 
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may acquire in and to the said tracts of land by reason of the loca- 
tions and issuing of the patents as aforesaid to any lot or lots in said 

city to which they or either of them or their heirs or either 
as of them may claim by a proper, regular chain of conveyance 

or conveyances derived from, by, or under some one or more 
of the said original owners and proprietors of the said original town 
(west of the Quapaw line), now a part of said city, as aforesaid: Now, 
therefore, 

Know all men by these presents that the said Roswell, in consid- 
eration of the premises and also in consideration of one dollar to him 
in hand paid by the said mayor and aldermen of said city of Little 

tock, at and before the ensealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, doth hereby, for himself, 
his heirs, executors, and administrators, promise, covenant, and 
agree that in the final issuance of the patents by virtue of the said 
locations and entries which embrace said original town as aforesaid, 
he, the said Roswell, his heirs, executors, and administrators, will, at 


- the reasonable demand of the said mayor and aldermen of said city 


or of the State of Arkansas or of any person or persons, his, her, or 

their heirs, who may claim any lot or lots in the said city as 
5 aforesaid, by virtue of a proper, regular chain of conveyance de- 

rived from, by, or under some one or more of the said original 
proprietors as aforesaid, execute or cause to be executed unto the said 
mayor and aldermen, in behalf of said city, and to their successors 
in office, and unto the State of Arkansas and unto any person or 
persons or his, her, or their heirs, as aforesaid, a quitclaim deed or 
deeds of relinquishment, thereby assigning, transferring, — setting 
over all — every the right, title, interest, claim, and demand what- 
soever which the said Roswell may, might, or shall have acquired 
to each and every lot or lots so assigned and set over by reason and 
means of the locations and entries and the issuing of the patents as 
aforesaid, & also with the explicit understanding that when the said 
deeds are so made there shall not be had any other or further re- 
course to or from said Roswell whatsoever; and such a relinquish- 
ment of dower to the premises so assigned as may have been ac- 

quired only by the means aforesaid shall be made, provided 
6 said deed or deeds shall be demanded, as aforesaid, within a 

reasonable time after the issuance of the said patents as 
aforesaid; and the whole charges and expenses of making the same 
shall be wholly paid by the grantee or grantees therein named or 
by some one representing him, her, or them; and provided further 
that previous to the execution by said Roswell or his heirs, ex- 
ecutors, or administrators of any such deed or deeds as aforesaid the 
grantee or grantees, to be therein named, shall and will produce to 
the said Roswell, his heirs, executors or administrators, the proper 
and regular claim of such grantee or grantees to the town lot or 
lots which may be demanded to be quitclaimed and relinquished 
by said Roswell, his heirs, executors, or administrators, as afore- 
said, showing thereby that said grantee or grantees claim the saine 
by virtue of a proper, regular chain of conveyance or conveyances 
for such town lot or lots and derived also from, by, or under some 
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one or more of the said original owners and proprietors of 
7 said town, as aforesaid, provided always, nevertheless, and 

these presents further witness, that whereas there may be ad- 
verse or conflicting claims presented to said Roswell and deeds of 
relinquishiment demanded therefor— 

Therefore it is furthermore fully and distinctly understood that 
thesaid Roswell, his heirs, executors, and administrators, shall have, 
and do by these presents reserve, the full, absolute, and entire right 
and power to execute or cause to be executed any and all the said 
deeds of relinquishment which may be demanded of him or them 
or either of them as aforesaid either tothe holder or claimant of any 
lot or lots derived or claimed by bond or conveyance made by or 
derived from, by, or under Chester Ashley or to any of the original 
owners and proprietors of said town, or he may make the same unto 
the said Ashley, his heirs and assigns, for any and all lots which 
may have been conveyed to him by deed, bond, or otherwise, any- 

thing herein contained to the contrary thereof in anywise 
8 notwithstanding, provided the claimant or claimants of said 

lot or lots so demanded be relinquished, claim the same by 
bond or conveyance from, by, or under said Ashley, or he may make 
the same to any one or more of the said original proprietors of said 
original town as aforesaid, provide- the proper claimant or claimants 
of said lot or lots so demanded be relinquished, claim the same by 
bond or conveyance made by or derived from, by, or under any one 
or more of said original owners and proprietors to whom said deed 
or deeds may be made as aforesaid: And provided also, That the 
said Roswell shall not be obligated or bound by anything herein 
contained to make any one or more deeds as atoresaid to any of 
the said original owners and proprietors as aforesaid or to their 
heirs or to any claimant or claimants whatsoever whose original 
conveyance or conveyances were not acquired by him, her, or 
them or some one or more prior claimant or claimants from, by, 

or under some one or more of the said original owners 
9 and proprietors of said original town as aforesaid prior to 

these presents; and, moreover, in order to prevent as far as 
possible all further disputes which might arise from the existence of 
any one or more adverse or conflicting claims to any of said lots, 
therefore the said Roswell shall not by these presents be obliged in 
making deeds as aforesaid to consider a younger ciaim at the ex- 
pense of an older one, wherein the rights upon the face of the orig- 
inal and subsequent conveyances are ail and whenever a deed 
has been once made as aforesaid for any of the said lots no subse- 
quent demand made by any other claimant therefor shall be en- 
titled to any consideration whatever. And, furthermore, nothing 
herein contained shall ever be so understood, either as expressed or 
implied, that can or shall make the said Roswell in anywise respon- 
sible or liable for any claim or title or for any defect therein. And, 

lastly, a refusal on the part of the United States to issue the 
10 patents as aforesaid shall from thenceforth and forever there- 

after make these presents and every matter and thing therein 
contained utterly null and void. 
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In witness whereof the said Roswell Beebee has hereunto set his 


hand and seal the day and year first above written. 
ROSWELL BEEBEE. [sgAt.] 


Signed, sealed, and delivered in presence of us— 
JOHN HOTT. 
ANTHONY CREASE. 


STATE OF ARKANSAS, | ... 
County of Pulaski, 


Be it remembered that on the sixth day of July, 1838, personally 
appeared before me, John Hutt, a justice of the peace in and for the 
county and State aforesaid, the hereinbefore-named Roswell Beebee, 
to me personally known, and acknowledged the foregoing instru- 
ment of writing as for his act and deed for the uses and purposes 
therein contained and expressed. 

Inu testimony whereof I have hereunto set my hand as a justice of 


the peace the day and year last aforesaid. 
(Signed) JOHN HUTT, J. P. 


11 STATE OF ARKANSAS, ts 
County of Pulaski, 


I, Lemuel R. Lincoln, clerk of the circuit court and ex officio 
recorder for the county aforesaid, do hereby certify that the annexed 
and foregoing instrument of writing was filed for record in my office 
on the first day of September, A. D. 1838, and the same is nowduly 
recorded in Record Book K, pages 68, &c. 

In testimony whereof I have hereunto set my hand at affixed the 
seal of my office, at Little Rock, the 3rd day of September, in the 
year of our Lord one thousand eight hundred and 338, and of the In- 
dependence of the United States the 63rd year. 

[L. s.] SAMUEL R. LINCOLN, 
Clerk and ex Officio Recorder. 
Me OS ¢ aie 
Received in letter of R. & R., dated 30th January, 1839. 


12 To the surveyor of the lands of the United States for the 
States (late Territories) of Illinois and Missouri and the 
Territory of Arkansas. 


Srr: Please to take notice by virtue of a certificate issued by Fred- 
erick Bates, Esq., recorder of land titles for the Territory of Missouri, 
pursuant to an act'of the Congress of the United States passed on 
the 17th February, 1815, relative to lands injured by earthquakes, 
which said certificate is dated on the 13th day of November, 1815, 
is numbered one hundred and fifty-six (156), and entitles Henry 
Cockerham or his legal representatives;to locate any quantity of land, 
not exceeding six hundred and forty acres, of any of the public land 
of the (then) Territory of Missouri the sale of which is authorized 
rp law, the undersigned, as the legal representative of the said 

enry Cockerham, hereby locates the said quantity of six hundred 
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and forty acres of land on the south side of the Arkansas river, 
“near the Little Rock, so called, to include all that part of the north 
half of section numbered ten (10),in township No. one north, 
13 of range No. twelve west, of the 5th principal meridian, whieh 
is not included in a former location made James C. Canfield 
as the legal representative of Francis Lessieur ; also all that part of 
the west half of fractional section numbered three (3), in the town- 
ship and range aforesaid, which is not included in a former location 
made by Peter Parrier or by Stephen H. Ling, as his legal represent- 
ative; also the southwest fractional quarter of fractional section 
numbered (34) thirty-four, in township No. 2 north, of said range 
No. 12 west; also so much of the east end of the south fractional 
half of fractional section numbered (33) thirty-three, in the town- 
ship and range last aforesaid, as will make the said quantity of six 
hundred and forty acres. An order of survey is accordingly prayed 
for. 
St. Louis, October 30th, 1820. 


, SuRVEYoR’s OrrFice, LitrLe Rock, 4th May, 1839. 
I certify that the foregoing is a true copy of the original letter 
on file in this office, signed by Wm. M. O’Hara and dated 30th Oc- 


tober, 1820. 
DAVID FULTON, 
Sur. Pub. Lands. 


14 LAND Orrice, LitrLe Rock, January 30th, 1839. 


Sir: Your letter of the 26th ultimo has been received requiring 
us to report the reasons “ why entries No. 3549, 3550, 3552, & 3554 
were permitted to be made on land already occupied by prior claims, 
long since located,and against the validity of which this (your) office 
possesses no evidence.” In reply we have to state that these entries 
were permitted in conjunction with No. 3556 upon the demand of 
Roswell Beebee and the several allegations made by him, setting 
forth and showing conclusively that the Treasury Department had 
disallowed the pre-emption claims granted under the act of 1814 
upon all lands south of the Arkansas river ceded by the Quapaw 
treaties of 1818 & 1824, including the pre-emption at this place, 
upon the ground that the Indian title to these lands had not been 
extinguished at the passage of that law, and that the validity of 
these locations depended upon the same principle and would no 
doubt be governed by the same rule of decision, and at which time’ 

no one here or elsewhere, so far as we have knowledge, had 
15 ever set up any claim to these lands, excepting persons desir- 

ing conveyances from those who had supposed they rightfully 
held from the United States under the pre-emption act of 1814 and 
the New Madrid location. The original plat of survey embracing 
these entries was at the time complete and represented the subdi- 
visional lines and the number of acres corresponding, respectively, 
with those certificates of entry, and there was no evidence of proper 
record on file in either of our offices to show that these lands were 


anaes tatiana 
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ever regularly entered or located and due return made thereof ac- 
cording to law, except such evidence as was exhibited by the pre- 
emption abstract from Batesville, under the act of 1814, and the 
coloring of the plat. The capitol of the State of Arkansas is built 
upon a portion of these lands, at a cost of some 70,000 dollars or 
more. The corporate authorities of the city of Little Rock, as well 
as the inhabitants, all hold under conveyances derived from or ynder 
the pre-emption elaims and against the New Madrid claims, either 
by acompromise made by the respective claimants about the 
16 year 1821 or by the decision of the land office at Batesville, 
of which we are not particularly informed. 

All parties within the limits of the city, we believe, are fully satis- 
fied that these entries which embrace it will cure the defects in their 
titles, as no dissatisfaction is believed to exist with any one inter- 
ested in the question. 

These entries were therefore allowed by us, upon due reflection, 
under the belief that we were acting correctly in the faithful dis- 
charge of our duties, and by which the individuals who supposed 
they rightly claimed these lands will be enabled to obtain a perfect 
title and thereby save and protect the rights and titles of the numer- 
ous persons claiming under them and to whom they are bound by 
obligation or deed. : 

Herewith enclosed you will receive a copy of an obligation exe- 
cuted for the purpose of ultimately securing the rights of persons 
who derived these conveyances from any of the original claimants 
to those several tracts of land, which has been duly recorded accord- 

ing to law and will be in full force from and after the emana- 
17 tion of the patents. The original has been deposited in our 
office as a public document for the examination of all con- 
cerned. 
We are, sir, very respectfully your ob’t s’v’ts, 
SAM’L M. RUTHERFORD. 
P. T. CRUTCHFIELD. 
‘ James Whitcomb, Esq., Commissioner of the Genera! Land Office, 
Washington city, D. C. | 


LittLe Rock, ArK., 30 Jan’y, 1839. 


The register & receiver replies to letter of the 26th ulto. and re- 
ports the reasons “ why entries Nos. 3549, 3550, 3552, and 3554 were 
permitted to be made on land already occupied by prior claims long 
since located, & against the validity of which this, the Gen’l L’d 
Office, possesses no evidence.” 

Encloses a copy of an obligation executed for the purpose of ulti- 
mately securing the rights of persons who derived their conveyances 
from any of the original claimants to those several tracts of land. 

Rec’d 6 Mar., 1839. C.S. B. 

See letter to R. & R., 9 May, 1839. Ree’d 5 March, 1839. 


18 Endorsed: U. S. vs. Bebee et al. Exhibit I to bill. Filed 
Feb’y 27, 1883. Ralph L. Goodrich, clerk. 
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19 LAND OrrFice, Litrte Rock, January 30th, 1839. 

Sir: Your letter of the 26th ultimo has been received re- 
quiring us to report the reasons “ why entries No. 3549, 3550, 3552, 
and 2554 were permitted to be made on lands already occupied by 
prior claims long since located, and against the validity of which 
this (your) office possesses no evidence.” 

In reply we have to state’ that those entries were permitted in 
conjunction with 3556 upon the demand of Roswell Beebe and the 
several allegations made by him, setting forth and showing con- 
clusively that the Treasury Department had disallowed the pre- 
emption claims granted under the act of 1814 upon all lands south 
of the Arkansas ceded by the Quapaw treaties of 1818 and 1824, 
including the pre-emption at this place, upon the grounds that the 
Indian title to these lands had not been extinguished at the time of 
the passage of that law, and that the validity of these locations de- 
pended upon the same principle and would no doubt be governed 
by the same rule of decision, and at which time no one here or 
elsewhere, so far as we have knowledge, had ever set up any claim 
to these lands, excepting persons desiring conveyances from those 
who had supposed they rightfully held from the United States under 
the pre-emption act of 1814 and the New Madrid locations. 

The original plat of survey embracing these entries was at the 
time complete and represented the subdivisional lines and the ° 
number of acres corresponding, respectively, with those certificates 
of entry, and there was no evidence of proper record on file in 
either of our offices to show that these lands were ever regularly 
entered or located and due return made thereof according to law, 

except such evidence as was exhibited by the pre-emption ab- 
20 stract from Batesville, under the act of 1814, and the coloring 

of the plat. The capitol of the State of Arkansas is built upon 
a portion of these lands, at a cost of some $70,000 dollars or more. 
The corporate anthorities of the city of Little Rock, as well as the 
inhabitants, all hold under conveyances derived from or under the 
pre-emption claim and against the New Madrid claims, either by a 
compromise made by the respective claimants about the year 1821 
or by decisions of the land officers at Batesville, of which we are not 
particularly informed. 

All parties within the limits of the city, we believe, are fully satis- 
fied that these entries which embraced it will cure the defects in 
their titles, as no dissatisfaction is known to exist with any one in- 
terested in the question. Those entries were therefore allowed by 
us upon due reflection, under the belief that we were acting cor- 
rectly in the faithful discharge of our duties, and by which the in- 
dividuals who supposed they rightfully claimed these lands will be 
enabled to obtain a perfect title, and thereby save and protect the 
rights and titles of numerous persons claiming under them and to 
whom they are bound by obligation or deed. 

Herewith enclosed you will receive a copy of an obligation exe- 
cuted for the purpose of ultimately securing the rights of persons 
who desired (derived ?) their conveyances from any of the original 
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claimants to those several tracts of lands, which has been duly re- 
corded according to law and will be in force from and after the 
emanation of the patents. The original has been deposited in our 
office as a public document for the examination of all concerned. 
We are, sir, very respectfully, your obedient servants, 
SAM’L M. RUTHERFORD. 
P. T. CRUTCHFIELD. 


Jas. Whitcomb, Esq., Commissioner of the General Land Office, 
Washington, D. C. 


21 Copy. 


This instrument of writing, made the 6th day of July, 1838, by 
and between Roswell Beebe, of the city of Little Rock, in the State 
of Arkansas, of the one- part, and the mayor and aldermen of 
said city of Little Rock, in behalf of said city as well as in behalf 
of the State of Arkansas, and also in behalf of any person or per- 
sons who may have in his own right a proper and regular chain of 
conveyance or conveyances of any town lot or lots situate in the first 
original town or city of Little Rock, derived from, by, or under any 
one or more of the original owners and proprietors of the said town, 
as aforesaid, and as represented upon the first original plan as then 
surveyed and laid off into town lots, of the other part, witnesseth: 

That whereas the said Roswell Beebe has caused to be located and 
entered with pre-emption floating claims at the land office at Little 
Rock, and upon which the city as aforesaid (west of the Quapaw 
line) is now built, the following-described tracts or parcels of land, to 
wit: The northeast fractional quarter of fractional section three{south 
of the Arkansas river) and the west fractional parts of the northwest 
and northeast fractional section two (north of the Arkansas river and 
west of the Quapaw line), al! in township one north, of the base line, 
of range twelve west, of the fifth principal meridian ; and whereas 
the original town of Little Rock, as aforesaid, west of the Quapaw 
line, now composing a part of said city, as aforesaid, is included and 
embraced within the tracts of land which the said Roswell has caused 
to be located and entered as aforesaid ; and whereas the said Ros- 
well is willing and desirous, should patents be hereafter issued to 
him and his heirs by the United States for the said several tracts of 
land, by virtue of the locations and entries as aforesaid, and which 
now embrace a part of the said original town, as aforesaid, now a 
part of said city, to convey a quitclaim deed or deeds only to said 
mayor and aldermen, in behalf of said city, and to said State, 

‘and to any person or persons, his, her, or their heirs, 

22 all and every right, title, interest, claim, and demand 
which the said Roswell may acquire in and to the said tracts 

of land, by reason of the locations and issuing of the patents as 

aforesaid, to any lot or lots in said city to which they or either of 
them or their heirs or either of them may claim by aregular chain 
of conveyances or conveyance derived from, by, or under some one 
or more of the original owners and proprietors of the said original 
town (west of the Quapaw line), now a part of said city as aforesaid 
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Now, therefore, know all men by these presents that the said Ros- 
well, in consideration of the premises, and also in consideration of 
one dollar to him in hand paid by the said mayor and aldermen of 
the said city of Little Rock, at and before the sealing and delivery 
of these presents, the receipt whereof is hereby acknowledged, doth 
hereby, for himself, his heirs, executors, and administrators, promise, 
covenant, and agree that on the final issuance of the patents by 
virtue of the said locations and entries, which embrace said original 
town as aforesaid, he, the said Roswell, his heirs, executors, and ad- 
ministrators, will, at the reasonable demand of the said mayor and 
aldermen of said city, or of the State of Arkansas, or of any person 
or persons, his, her, or their heirs, who may claim any lot or lots in 
said city as aforesaid by virtue of a proper and regular chain of 
conveyance derived from, by, or under some one or more of said 
original properties (proprietors?) as aforesaid, execute or cause to be 
executed unto the said mayor and aldermen, in behalf of said city, 
and to their successors in office, and unto the State of Arkansas and 
unto any person or persons, or his, her, or their heirs as aforesaid, a 
quitclaim deed or deeds of relinquishment, thereby assigning, 
transferring, or setting over all and every the right, title, and 
interest, claim and demand, whatsoever which the said Roswell 
may, might, or shall have acquired to each and every lot or 

lots so assigned and set over by reason and means of the 
23 locations and entries and the issuing of the patents as afore- 

said, and alo with the explicit understanding that when 
the said deeds are so made there shall not be had any other 
or further recourse to or from said Roswell whatsoever, and such 
relinquishment of dower to the premises so assigned as may have 
been acquired only by the means aforesaid shall be made provided 
said deed or deeds shall be demanded within a reasonable time after 
the issuance of the said patents as aforesaid, and the whole charges 
and expenses of making the same shall be wholly paid by the grantee 
or grantees therein named or by some one representing him, her, or 
them: Provided further, That previous to the execution by the said 
Roswell or his heirs or executors or administrators or of any such 
deed or deeds as aforesaid the grantee or grantees to be therein named 
shall and will produce to the said Roswell, his heirs, executors, or 
administrators, the proper and regular chain of such grantee or 
grantees to the town lot or lots which may be demanded to be quit- 
claimed and relinquished by the said Roswell, his heirs, executors, 
or administrators as aforesaid, showing thereby that said grantee or 
grantees claim the same by virtue of a proper, regular chain of con- 
veyance or conveyances for such town lot or lots and derived also 
from, by, or under some one or more of the said original owners or 
proprietors of said town as aforesaid : 

Provided always, nevertheless, that these presents further witness 
that whereas there may be adverse or conflicting claims presented 
to said Roswell and deeds of relinquishment demanded therefor, 
therefore it is further and more distinctly understood that the said 
Roswell, his heirs, executors, and administrators, shall have and by 
these presents does reserve the full, perfect, and absolute right and 

2—180 
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power to execute or cause to be executed any and all the said deeds of 
relinqguishment which may — demanded of him or them of either of 
them as aforesaid either to the holder or claimant of any lot or lots de- 

rived or claimed by bond or conveyance made by or derived 
24 from, by, or under Chester Ashley or to any of the original own- 

ers or proprietors of the said town, or he may make the same 
unto the said Ashley, his heirs or assigns, for any or all lots which may 
have been conveyed to him by deed, bond, or otherewise, anything to 
the contrary herein contained notwithstanding, provided the claimant 
or claimants of said lot or lots so demanded to be relinquished claim 
the same by bond or conveyance from, by, or under said Ashley, or 
he may make the same to any one or more of the said original pro- 
prietors of said original town as aforesaid provided the proper claim- 
ant or claimants of said lot or lots so demanded to be relinquished 
claim the same by bond or conveyance made by or derived from, 
by, or under any one or more of said original owners and proprietors 
to whom said deed or deeds may be made as aforesaid ; and pro- 
vided also that the said Roswell shall not be obligated or sented by 
anything herein contained to make one or more deeds as aforesaid 
to any of the said original owners and proprietors as aforesaid or to 
their heirs, or to any claimant or claimants whatsoever whose origi- 
nal conveyance or conveyances were not acquired by her, him, or 
them or some one or more prior claimant or claimants from, by, or 
under some one or more of the said original owners or proprietors of 
the town as aforesaid prior to these presents ; and, moreover, in order 
to prevent as far as possible all further disputes which might arise 
from the existence of any one or more adverse or conflicting claims 
to said lots, therefore the said Roswell shall not by these presents be 
obligated in making deeds, as aforesaid, to consider a younger claim 
at the expense of an older one, wherein the rights on the face of the 
original and subsequent conveyence are equal, and wherein a deed 
has once been made, as aforesaid, for any of the said lots no subsequent 
demand made by any other claimant therefor shall be entitled to any 

consideration whatever ; and, furthermore, nothing herein con- 


25 tained shall ever be so understood, either as expressed or im- ° 


plied, that can or shall make the said Roswell in anywise 
responsible or liable for any claim or title or for any defect therein ; 
and, lastly, a refusal on the part of the United States to issue the 
patents as aforesaid shall henceforth and forever makes these pres- 
- and every matter and thing therein contained utterly null and 
void. 
In witness whereof the said Roswell Bebe has hereunto set his 


hand and seal the day and year first above written. 
ROSWELL BEBE. [seEat.] 


Signed, sealed, and delivered in presence of us— 
JOHN HUTT. 
ANTHONY CREASE. 


-_* 
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STaTE OF ARKANSAS, | ,. . 
County of Pulaski, {°° 


Be it remembered that on the sixth day of July, eighteen hun- 
dred and thirty-eight, personally appeared before me, John Hutt, a 
justice of the peace in and for the county and State aforesaid, the 

hereinbefore-named Roswell Beebe, to me personally known, 
26 and acknowledged the foregoing instrument of writing as for 

his act and deed for the uses and purposes therein contained 
and expressed. 

In testimony whereof I have hereunto set my hand as a justice of 
the peace on the day and year last aforesaid. 


JOHN HUTT, J. P. 


STATE OF ARKANSAS, | 


County of Pulaski, jf a4 

I, Lemuel R. Lincoln, clerk of the circuit court and ez officio 
recorder for the county aforesaid, do hereby certify that the annexed 
and foregoing instrument of writing was filed for record in my office 
on the first day of September, 1838, and the same is now duly 
recorded in Record Book R, page 684. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of my office, at Little Rock, the 3d day of September, in the 
year of our Lord one thousand eight hundred and thirty-eight, and 
of the Independence of the United States the 63d year. 

[SEAL. ] LEMUEL R. LINCOLN, 
Clerk and ex Officio Recorder. 


27 GENERAL LAND Orrice, May 25th, 1839. 
GENTLEMEN: The location of parts of T.1 N., R. 12 W., by the 
floats of Geo. Harris, No. 3550, and Jackson Crain and Joel Crain, 
No. 3553, of the Little Rock district, upon which patents have been 
registered, cannot, in the present condition of the evidence before 
this office, be sanctioned, inasmuch as they appear to have been 
made without a compliance on the part of claimants with the requi- 
sitions of my circular of 11th October, 1837, respecting improve- 
ments. Their interference, also, with New Madrid claims of Peter 
Prier, No. 15, and Ely Dijarlois (No. 264) forms another objection, 
as this question of the validity of these latter claims on the point 
raised in your argument submit-ed in this matter has not yet been 
fully determined, and is held up for further consideration. The 
latter consideration will prevent patents issuing on the five 
28 section claims which interfere with the New Madrid claim of 
Henry Cockerheth (No. 156). 
Respectfully, your ob’t servant, 
JAMES WHITCOMB. 
Mess. King & Wilson, Washington. ' 


29 Lanp Orrice, Litrie Rock, July 15th, 1839. 


Sir: We here enclose to your office the claims of William 
Cummins, Nicholas Peaz, and Richard C. Byrd to the right of pre- 
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emption under the act of the 11th June, 1834, on land upon which 
a portion of the city of: Little Rock is located, and being a part of 
the same lands formerly covered by the pre-emption claims of Wil- 
liam Russell, as assignee, &c., under the act of 1814 (set aside and 
annulled by you last month), together with an agreement addressed 
to this office by the said William Cummins, which we also herewith 
enclose for your consideration at his request. As to the testimony 
on each of these claims shows that a number of persons cultivated 
and possessed their respective improvements at the time required by 
the act of 19th June, 1834, and does not show who were the two first 
actual settlers, we respectfully desire to know whether, under the law, 

they can by agreement and all claim together the right of 
30 pre-emption in one tract. 

The lands now claimed by the above individuals under the 
act of 1834 were covered by the location above namned of William 
Russell during the existence of the act of 1834, by which these indi- 
viduals were prevented from perfecting their rights. We would 
therefore respectfully desire to know whether that circumstance is a 
sufficient excuse in law, in not proving their claims during the ex- 
istence of the law of 1834. 

We stated in our letter of the 30th of January last that we believed 
there was no dissatisfaction evidenced as to the location of the floats 
in this town in June of the last year; neither do we now know of 
any particular dissatisfaction on the subject, further than the very 
great anxiety with which every person is impressed to obtain a per- 
fect title to the property claimed and purchased by him and the 
doubt entertained by some of obtaining the same through and by the 

location of said floats. 
ol The individual who located these floats in June of last 
year entered into an obligation and covenanted, a copy of 
which we transmitted to you with our letter of January 30th last, 
by which he agreed, in case the lands so located by him should be 
patented to him, he would convey title to all persons holding im- 
rovements on the lands so located and during their conveyances 
lon any of the original locations or proprietors of the town, which 
we know which we know was all that the set-lers, occupants, and pur- 

chasers of town lots desired. 

Sum-, however, entertain a doubt that they can hereafter enforce 
by law the covenant of the individual so made for said purposes, 
and, being impressed with these views, do now claim at the hands 
of the Government their right of pre-emption on these lands under 

the act of 1834 by presenting their claims as aforementioned, 
32 on which we have asked your legal advice as aforesaid. As 

the location of William Russell aforesaid was suspended in 
your office for near- twenty years and was not officially annulled 
and set aside until Jast month, and not being able to divine what 
may be the final decision in relation to the other claims to the 
lands which include this city, and being, both of us, deeply inter- 
ested as proprietors of property and town lots, we have joined a 
number of other citizens in appealing to Congress by memorial to 
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confirm and make valid the said location of William Russell, from 
whom we all desire conveyances of our town property. 
We have the honor to be, sir, 
Very respectfully, your obedient servant, 
P. T. CRUTCHFIELD. 


James Whitcomb, Esq., Commissioner of the General Land Office, 
Washington, D. C. 

33 To the honorable the Senate and House of Representatives 
of the United States in Congress.assembled : 

Your memorialists, citizens and property-holders of the city of 
Little Rock, in the State of Arkansas, respectfully represent that 
many years since, under the act of Congress approved in the year 
1814, granting pre-emption rights to settlers on the public lands, 
one Benjamin Murphy and White made proof and established be- 
fore the proper land officers their right to pre-emption upon the 
northwest fractional quarter of section number two and the north 
fractional quarter of section number three, all in township number 
one north of range twelve west, west of the Quapaw line and south 
of the Arkansas river, in the district of lands (now situated in the 
Little Rock district) of the then Territory of Arkansas. 

Your memorialists would further represent that the said 
34 pre-emption right of Murphy and White was conveyed to 
one William Russell many years since, and by the said Rus- 
sell and others laid out in town lots and a town regularly estab- 
lished (now the city of Litthe Rock); that your memorialists and 
others purchased in good faith, from the said Russell and the other 
yersons representing themselves as owners and proprietors of the 
ms aforesaid, many lots; that they have enjoyed quiet and peace- 
able possession of these lots they purchased, and that under the 
full and confident belief that the pre-emption of the original pro- 
prietors, together with their conveyance to William Russell, was 
sanctioned and confirmed by the Government, many of the lots so 
purchased have passed through the bands of various individuals for 
the last nineteen or twenty years; that large and valuable improve- 
ments have been made upon said lands, such as state-house, court- 
house, &c., and, in fact, that the private and public improve- 
30D ments will amount to, at this time, fo several millions of dol- 
lars. 

Your memorialists would further represent that they have re- 
cently learned that by a decision of the Commissioner of the Gen- 
eral Land Office, the Secretary of the Treasuer, or the Attorney 
General of the United States the said pre-emption claim of Murphy, 
&c., was annulled and set aside. 

Your memorialists would further represent that they are informed 
that one Roswell Bebee has located within the last twelve months 
some floating pre-emptions, or rather claims, upon the aforemen- 
tioned lands, and that he is now using his best exertions to obtain a 
patent for the same. 
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Your memorialists, believing in the rectitude of our own course 
and confiding in the honesty of those from whom they derived title 
to the lots in the city of Little Rock, have ever believed that they 

were safe from the intrusions of artful and designing specu- 
36 lators. They would respectfully represent to your honorable 
body the distress which must inevitably ensue if the lands 
above described are not confirmed to the assignees of the original 
pre-emptors, or so arranged that the present owners and occupants 
of lots are not secured in the enjoyment of their rights thus ob- 
tained. They respectfully and earnestly request your honorable body 
to confirm the original location, and to secure by such laws as may 
be necessary each and every individual now owning property or lots 
derived from the original proprietors of said town of Little Rock, 
either directly or indirectly. The number of individuals involved 
in this matter your memorialists would represent be be numerous. 
DANIEL McGALLOWAY. 
WILLIAM FIELD. 
NORMAN BOARDMAN. 
CHARLES CALDWELL. 
SAMUEL P. BADGETT. 
HARRIS SCULL. 
ELIAS GOOD. . 
W. M. STEPHENSON. 
W. H. MORRIS. 
R. C. BYRD. 
W. R. GIBSON. 
JOHN HUTT. 
L. GIBSON. 
C. P. BERTRAND. 
JOSEPH R. BITTISON. 
JEFFERSON SMITH. 
37 THOMAS W. NEWTON. 
B. WILLIAMS. 
JOSEPH NEWTON. 
CHARLES RIPLEY. 
W. PRATHER. 
L. REARDON. 
38 J. G. BUDD. 
E. WALTERS. 
NICHOLAS PEAZ. 
JAMES LAWSON, Jr. 
W. F. POPE. 
JAMES PITCHER. 
M. PEACH. 
S. M. WEAVER. 
W. CUMMINS. 
BENJAMIN LIMBAUGH. 
SAMUEL M. RUTHERFORD, 
W. W. ADAMS. 
J. R. ROBINSON. 
S. D. BLACKBURN, 
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JOHN E. REARDON. 
S. H. WEBB. 

md BUsi. 

S. H. HUTCHINGS. 

S. H. TUCKER. 
ABRAHAM RAPLEY. 
SIMON BUCKNER. 

B. W. OWNES. 

D. W. CARROLL. 

J. B. BADGETT. 

L. G. REARDON. 

KF. G. THIBAULT. 

E. R. WOODS. 

G. W. KINDER. 
JULIAN IMBEAU. 

R. F. DUNN. 
THOMAS C. BROWN. 
JOHN PERCEFULL. 
LISTER LYON. 

W. L. CROSS. 

W. C. BECK. 

JOHN P. SMITH. 

H. HARALSON. 
DARWIN LINSEY. 
JOHN W. HAROLSON. 
JACOB BENTON., 

M. CUNNINGHAM. 
THOMAS PARSELL. 
GEORGE H. BENNETT. 
JOHN DERING. 
LEMUEL ADAMS. 
DANIEL BOARDMAN. 
ALEXANDER BOILEAU. 
ALDEN SPRAGUE. 
DANIEL McDONALD. 
ROBERT W. JOHNSON. 
ALBERT PIKE. 


39 WASHINGTON City, 28th August, 1839. 
Sir:: Herein enclosed you will receive the affidavits of 
James De Baum and William E. Woodruff, Esq., United States 
pension agent for the State of Arkansas, which I beg leave to file 
in your Department to show the absurd position in which William 
Cummins, Richard C. Byrd, and Nicholas Peaz, respectively, claim 
the right of pre-emption to the lands upon which the city of Little 
Rock is built, under the act of June 19th, 1854, are placed and 
would be, even admitting their proof to have been filed within the 
life of the law; also the certificate of the clerk of the clerk of that 
county, which exhibits the notorious fact that neither of these per- 
sons claiming the right of pre-emption were the owners of any 
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property in said city west of the Quapaw line at that time. The 
witnesses in these cases are C. P. Bertrand, W. W. Stevenson, 
40 Wm. Field, and Matthews Cunningham, neither of whom 
own any lots in that part of the city, except Bertrand, who, 
I believe, owns one or more. 

And I would further state, of my own knowledge, that Bertrand and 
Stevenson are part owners of the new town of DeCantillon, laid off on 
the opposite bank of the River Arkansas,and that Cunningham is the 
father-in-law of Bertrand; that Byrd, Bertrand,and Stevenson own a 
large property in the new addition to the city east of the Quapaw line. 
The others, having no direct interest in the matter, are no doubt actu: 
ated either by personal or political motives, which, in this business, 
they no doubt,deem a sufficient justification fortheir course. Procras- 
tination is all they can expect to gain, which, of of itself, would tend 

to build up these rival places in which most of them are some 
41 way interested, and at the samé time retard the future growth 
and prosperity of the city west of the Quapaw line. Then it 
will be readily seen that those persons form a sort of coalition, to 
whom I care not for, according: to my good motive. Cunningham, 
being their leader and having been twice defeated in his efforts to 
gain a seat in Congress, now, in order to promote his influence at 
the ballot-box by those insidious demagogues, means to subvert the 
sacred rights of those whose political suffrage he has never -presented 
and failed to obtain. 

And I now again respectfully reiterate the assertion that these 
persons, moving In this business solely for the purpose of prejudicing 
and influencing the Department against my location, have no lots 
in that part of the city, and I further state, without fear of contra- 

diction, that none of the property-holders or original propri- 
42 etors have, as yet, taken any steps to prevent the issuing of 

the patents in these cases. It is, however, true that some have 
signed the memorial to Congress now in your office from the im- 
proper statements made to them at the moment or without knowing 
or caring anything about the matter; while others have done so, per- 
haps, from fear, affection, or other local causes. It is proper, also, to 
remark that said memorial is signed by 89 persons, about 27 of which 
are property-holders, and that about 62 are not holders of any lots 
in the said city, out of which number of property-holders 20 of them, 
owning some 95 lots, would, without any hesitation, give their writ- 
ten assent to the locations. The 7 others, owning about 19 lots, I 
presume would not do so from personal considerations; therefore it 

seems to me perfectly clear that the rights of individuals 
43 should not be prejudiced by designing persons having no 

right to interfere and striving to elevate themselves by the 
downfall and ruin of others. 

My motives for making any political reference in this matter is 
upon the ground that in a new country like Arkansas a difference 
of opinion upon political matters is considered a good and sufficient 
reason for an uncompromising opposition—opposition in all the 
various relations of life. 

The statement made by Cunningham in his letter to you, dated’ 
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some time last month, relative to the invalidity and insufficiency of 
my bond, is untrue and without the shadow of a foundation. 
Tt has been frequently examined by the best legal men in the 
State, who are property-holders in the city to a large amount, and 
pronounced valid in law and satisfactory. 
44 Amongst these are the judges of the United States district 
court for Arkansas, the chief justice of the State, the Hon. 
A. H. Sevier, Mr. S. Fulton, and Edw. Cross, the members of Con- 
gress from the State; the United — district attorney, and many 
others of legal ability. 
I am, sir, very respectfully, your obedient servant, 
ROSWELL BEEBE. 


Hon. James Whitcom, Com. of Gen. Land Office, Washington 
city, D. C. 


45 GENERAL LAND Orrice, September 18, 1839. 
Str: Having received the report from the register and re- 
ceiver at Little Rock requested in my letter of the —th of May last, 
and to which allusion was made in mine to you on the same subject, 
dated 3lst of same month, I have the honor herewith to transmit, 
agreeably to your request of the —th of June last, the papers in 
the Little Rock case, then returned by you, together with those re- 
ceived with the report above mentioned, dated 29th July, 1839, as 
well as others which have reached this office since the last action 
had by me in the matter. The lands embraced in the present case 
(exclusive of the claim of Cockerham under the New Madrid loca- 
tion) are the northwest fr’l qr. and W. 3S. W. qr. 2, N. E. fr’l qr. 
and S. E. qr. 3, T. 1 N., R.12 W., all north of the Arkansas river 
and west of the Quapaw line, and have been claimed and entered 
as follows: 
The whole of the tracts, except a small fraction of the W. 
46 +,S. W. Q., and covered by the New Madrid claims of Peter 
Prier and Eloi Dejarlois under law of 17th February, 1815; 
N. E. fret. qr. 3, by pre-emption entry No. 241, in the name of Wil- 
liam Russell; S. E. qr. 3, claimed by Matthew Cunningham under 
the act of 26th May, 1824; by the same person under the act of 29th 
May, 1840; same tract, claimed by Christian Brumbach under act 
of 29th May, 1830, and also by Gen. Pope under an act of 15th June, 
1832, and also by Elizabeth Bacchus under act of 22 June, 1538 ; 
the N. E. fr’l qr. 3, claimed by William Cummins under act of 19th 
June, 1834; the N. W. fr’l qr. 3, claimed by Richard C. Byrd and 
Nicholas Peaz under the act of 19th June, 1834, and the floats Nos. 
3549, 3550, 3552, and 3554, certificates for which have been issued 
at Little Rock, cover all the tracts above mentioned. The entry No. 
241 under the act of 1814, the claim of Elizabeth Bacchus, that of 
William Cummins, those of Richard C. Byrd and Nicholas Peaz, and 
the claim of Matthews Cunningham under the act of 26th 
47 May, 1824, have all been heretofore disposed of, and the ouly 
claims to be examined are the New Madrid locations, the 
claims under the act of 1830 of Brumbach and Cunningham, that 
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of Gov. Pope under the act of 15th June, 1832, and the floats under 
the act of 19th June, 1834, except that as the Cunningham claim 
under the act of 26th May, 1834, was rejected when a different opin- 
ion as to the validity of the New Madrid claim was entertained. It 
might claim a rehearing on its merits, divested of the influence which 
the consideration of the valid character of the latter claims may have 
had in such decisions. The prior claims of all are those under the 
act of February 17th, 1815,in the names of Prier and Dejarlois. 
That act grants the rights claimed by the parties to lands only the 
sale of which is authorized by law, and as at the date of that act the 
land located belonged to the Quapaw Indians, these locations, in 
my opinion, are void under the opinion of the Attorney General of 
December 4, 1826, and 3d May, 1836. Other objections existed to 
them in common with other claims under the original law 
48 which the acts of 26th April, 1822, and 2d March, 1827, would 
have remedied but for the vital objection above mentioned. 
Nothing appears to prevent the confirmation of the floats but a want 
ofcompliance with the directions in a circular from the office, dated 10th 
October, 1837, requiring the written consent of those upon improved 
lands to be filed when such land isapplied for. Asthose floats were 
filed to secure the title to the holders of the New Madrid locations and 
the pre-emption claims under the actof 1814,from whom conveyances 
to individuals for all the town lots are said to be devised (derived ?), 
and as the floating claimant has entered into bond for the convey- 
ance to them of all the title he shall acquire by the issuing of a pat- 
ent on these floats, it is respectfully submitted whether the spirit 
of that circular has not been complied with by the filing of that 
bond, particularly as no objection has been made except by those 
claiming part of the same land by pre-emption, and as numerous 
letters from alleged large property-holders in the city of Little Rock 
have been received (and herewith transmitted) urging the 
49 confirmation of the floats as the only means of securing their 
titles, heretofore deemed good, and expressing the fullest con- 
fidence that the bond aforesaid upon such confirmation will effect 
that object. 
Respectfully your obedient servant, 
JAMES WHITCOMB, Com’r. 


Hon. Levi Woodbury, Secretary of the Treasury. 


TREASURY DEPARTMENT, 24th Sept., 1839. 
Sir: Under the views presented in your letter of the 18th instant, 
I see no sufficient objection to the confirmation of the floating entries 
and the issue of patents thereupon. 
I am, respectfully, sir, your obedient servant, 
LEVI WOODBURY, 
Secretary of the Treasury. 


Commissioner of the General Land Office. 
P. S.—All the papers are herewith returned. 


Endorsed: Ex. I, I’, I?, &.,to bill. Filed June 18, 1883. Ralph 
L. Goodrich, clerk. 
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50 THe UNITED STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States to the judges of the circuit court 
of the United States for the eastern district of Arkansas, Greeting : 
Whereas in a certain suit in said circuit court between the United 

States of America, by her Attorney General, Benjamin H. Brewster, 
complainant, and Charles W. Beebe et al., defendants, which suit was 
removed tolthe Supreme Court of the United States by virtue of an 
appeal, agreeably to the act of Congress in such case made and pro- 
vided, a diminution of the record and proceedings of said cause has 
been suggested, to wit: 

“ Because of the omission therefrom of what are called in the bill 
the exemplifications of the opinion of Hon. J. Whitcomb, Commis- 
sioner, &c., and of the letter of the register and receiver at Little 
Rock, and of the bond of said Beebe and other letters and docu- 
ments in reference thereto therewith filed and marked Exhibits I, 
Pike ketenes 8 

You therefore are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Supreme Court 
of the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 17th day of January, A. 
D. 1888. 

JAMES H. McKENNEY, 
Clerk Supreme Court of the United States. 


51 UNITED STATES OF AMERICA, ‘ia 
Eastern District of Arkansas, { ~ ° 


In obedience to the within writ I hereby certify and send up to 
the Supreme Court of the United States the copies hereto annexed, 
which I certify to be true and perfect transcripts from the papers on 
file in the circuit court of the United States for said district in the 
cause named in said writ. 

In testimony whereof I, Ralph L. Goodrich, clerk of said circuit 
court, hereto set my hand and the seal of said court, at the city of 
Little Rock, on this 23d day of January, 1888. 

{ Seal of the Circuit Court, U. S. A., Western ) 
Division of East. Dist. Ark. if 
RALPH L. GOODRICH, Clerk. 


[Endorsed :] Supreme Court U.S. October term, 1887. No. 180. 
The United States, appellant, vs. Charles W. Beebe et al. Writ of 
certiorari and return. Filed Jan’y 26, 1888. 
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of Gov. Pope under the act of 15th June, 1832, and the floats under 
the act of 19th June, 1834, except that as the Cunningham claim 
under the act of 26th May, 1834, was rejected when a different opin- 
ion as to the validity of the New Madrid claim was entertained. It 
might claim a rehearing on its merits, divested of the influence which 
the consideration of the valid character of the latter claims may have 
had in such decisions. The prior claims of all are those under the 
act of February 17th, 1815, in the names of Prier and Dejarlois. 
That act grants the rights claimed by the parties to lands only the 
sale of which is authorized by law, and as at the date of that act the 
land located belonged to the Quapaw Indians, these locations, in 
my opinion, are void under the opinion of the Attorney General of 
December 4, 1826, and 3d May, 1836. Other objections existed to 

them in common with other claims under the original law 
48 which the acts of 26th April, 1822, and 2d March, 1827, would 

have remedied but for the vital objection above mentioned. 

Nothing appears to prevent the confirmation of the floats but a want 

ofcompliance with the directions in a circular from the office, dated 10th 
October, 1837, requiring the written consent of those upon improved 
lands to be filed when such land isapplied for. As those floats were 
filed to secure the title to the holders of the New Madrid locations and 
the pre-emption claimsunder the actof 1814, from whom conveyances 
to individuals for all the town lots are said to be devised (derived 7), 
and as the floating claimant has entered into bond for the convey- 
ance to them of all the title he shall acquire by the issuing of a pat- 
ent on these floats, it is respectfully submitted whether the spirit 
of that circular has not been complied with by the filing of that 
bond, particularly as no objection has been made except by those 
claiming part of the same land by pre-emption, and as numerous 
letters from alleged large property-holders in the city of Little Rock 

have been received (and herewith transmitted) urging the 
49 confirmation of the floats as the only means of securing their 

titles, heretofore deemed good, and expressing the fullest con- 
fidence that the bond aforesaid upon such confirmation will effect 
that object. 

Respectfully your obedient servant, 

JAMES WHITCOMB, Com’r. 


Hon. Levi Woodbury, Secretary of the Treasury. 


TREASURY DEPARTMENT, 24th Sept., 1839. 
Sir: Under the views presented in your letter of the 18th instant, 
I see no sufficient objection to the confirmation of the floating entries 
and the issue of patents thereupon. 
I am; respectfully, sir, your obedient servant, 
LEVI WOODBURY, 
Secretary of the Treasury. 
Commissioner of the General Land Office. 


P. S.—AIl the papers are herewith returned. 


Endorsed: Ex. I, I’, I?, &.,to bill. Filed June 18, 1883. Ralph 
L. Goodrich, clerk. 
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50 THE UNITED STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States to the judges of the circuit court 
of the United States for the eastern district of Arkansas, Greeting: 
Whereas in a certain suit in said circuit court between the United 

States of America, by her Attorney General, Benjamin H. Brewster, 
complainant, and Charles W. Beebe et al., defendants, which suit was 
removed to the Supreme Court of the United States by virtue of an 
appeal, agreeably to the act of Congress in such case made and pro- 
vided, a diminution of the record and proceedings of said cause has 
been suggested, to wit: 

“ Because of the omission therefrom of what are called in the bill 
the exemplifications of the opinion of Hon. J. Whitcomb, Commis- 
sioner, &c., and of the letter of the register and receiver at Little 
Rock, and of the bond of said Beebe and other letters and docu- 
ments in reference thereto therewith filed and marked Exhibits I, 
Yer hers 

You therefore are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Supreme Court 
of the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 17th day of January, A. 
D. 1888. 

JAMES H. McKENNEY, 
Clerk Supreme Court of the United States. 


Al UNITED STATES OF AMERICA, 


. . > SS. 
Eastern District of Arkansas, | 


In obedience to the within writ I hereby certify and send up to 
the Supreme Court of the United States the copies hereto annexed, 
which I certify to be true and perfect transcripts from the papers on 
file in the circuit court of the United States for said district in the 
‘ause named in said writ. 

In testimony whereof I, Ralph L. Goodrich, clerk of said circuit 
court, hereto set my hand and the seal of said court, at the city of 
Little Rock, on this 23d day of January, 1888. 

{ Seal of the Circuit Court, U.S. A., Western ) 
Division of East. Dist. Ark. j 


RALPH L. GOODRICH, Clerk. 
{ Endorsed :] Supreme Court U.S. October term, 1887. No. 180. 


The United States, appellant, vs. Charles W. Beebe et al. Writ of 
certiorari and return. Filed Jan’y 26, 1888. 
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SUPREME COURT OF THE UNITED STATES. 
OcToBER ‘l'ERM, 1887. 


No. 180. 


THe Unirep States, Appellant, 
vs. 


CHARLES W. BEEBE ET AL 


Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 


Unirep States, Eastern District of Arkansas. 


On this day came before me, a notary public within and for the 
County of Pulaski, in said district, U. M. Rose, to me well known, 
who being duly sworn, deposed as follows: 


“T was of counsel for defence in this cause in the court below. At 
that time and ever since my law firm has been composed of myself 
and my son G. B. Rose. I am as certain as | can be of anything in 
my past experience that Liberty Bartlett never spoke to me, or con- 
ferred with me in any way, about the transcript in this cause at 
any time.” 

U. M. ROSE. 


Sworn to and subscribed before me. 


Witness my hand and seal as such notary, at the City of Little 
Rock, on this 17th day of November, 1887. 
[SEAL | J. E. ENGLAND, 
Notary Public. 


And on the same day appeared before me G. B. Rose, to me well 
known, and being duly sworn, he says: “I was a member of the 
law firm of U. M. & G. B. Rose when this cause was heard in 
the court below, and have been ever since, and I state that I 
never heard anything said by Liberty Bartlett as to the transcript 
in this cause, or as to the manner in which it should be made.” 


G. B. ROSE. 


2 


Sworn to and subscribed before me. 


Witness my hand and official seal at the City of Little Rock, on 
this 17th day of November, 1887. 
[SEAL] J. E. ENGLAND, 
Notary Public. 


(Endorsed :) Sup. Court U. S. 1887, Oct. Term, No. 180. The 
United States, Appt., vs. Chas. W. Beebe, et al. Affidavit of U. M. 
Rose and G. B. Rose. Filed Nov. 21, 1887. 


Unitep STates oF AMERICA, 
Eastern District of Arkansas: 


On this day came before me, Ralph L. Goodrich, clerk U. S. cir- 
cuit court for above district, W. P. Feild, who, being duly sworn, 
says: I was the deputy clerk of the United States circuit court for 
said district when the transcript was ordered and made up for the 
Supreme Court in the case of United States v. Charles W. Beebe, and 
I made it up in accordance with-a written precipe furnished the 
clerk of said circuit court, signed by Liberty Bartlett, which is on 
file in the office of said clerk and of which a copy is hereto annexed. 

W. P. FEILD. 


Subscribed and sworn to before me this 18th day of November, 
A. D. 1887. 
Seal Ralph L. Goodrich, United States Commissioner, 
{ Eastern District of Arkansas, U.S. A. } 
RALPH L. GOODRICH, 
Com’r U.S. Cir. C’t, E. D. Ark’s, W. D. 


Copy of Form for Transcript. 
Caption. 


Be it remembered that on the 3lst day of January, 1883, came 
into the office of the clerk of the circuit court of the U nited States 
for the eastern district of Arkansas The United States of America, 
by her Attorney General, Benj. H. Brewster, and by Liberty Bart- 
lett and Cummings and Baker, Esqs., their solicitors, and filed 
therein their bill of complaint against Charles W. Beebe et al., which 
bill of complaint is as follows : 


Oct. term, 1882. 


Record D, page 639. 
Which motion to require plaintiff to file exhibits is as follows: (2) 
Which motion for bond for costs is as follows: (3) 


Record D, page 643. 
Which demurrer is as follows: 
Demurrer. 


Which plea is as follows: (5) 
Which motion to dismiss is as follows: (6) 
Which motion to compel complainants to file exhibits is as fol- 

lows: (7) 


Record D, page 645. 
Which plea to statute of limitations is as follows: (8) 


Record D, page 654. 


Which replication to plea—statute limitations—is as follows: (9) 
Which motion to set demurrer for hearing is as follows: (10) 
Which motion to set pleas for hearing is as follows: (11) 
Record D, page 656. 
Which affidavit is as follows: (12) 
Record D, page 658. 
Which demurrer of Ratcliffe, &c., is as follows: (13) 
Which affidavit is as follows: 
Affidavit to be supplied by Judge Bartlett. (14) 
Which letter is as follows: (15) 
Which petition to remove is as follows: (16) 


And on April 17, 1883, the following: 
Record D, page 665. 
Which letter is as follows: (17) 


And on April 19, 1883, as follows: 
Record D, page 671. 


And on May 10, 1883, the following : 
Record D, page 680. 
Which motion is as follows: (18) 


And on June 30, 1883, the following: 
Record D, page 712. 


And on October 13, 1883, the following : 
Record E, page 2 3 

Which amended bill is as follows: (19) 
And on October 20, 1883, the following: 


Record E, page 4. 
Which demurrer is as follows: (20) 


And on October 22, 1883, the following: 
Record E, page 5. 


Which plea is as follows: (21) 
Which motion to dismiss is as follows: (22 
Which motion of Kate Faust is as follows: (23) 


And on December 3, 1883, the following: 
Record E, page 20. 


4 


Which replication to defendants’ pleas to amended bill is as fol- 
lows: (24) 
Which motion to set demurrers and pleas down for hearing is as fol- 


lows: (25) 


And on April 18, 1884, the following: 
Record E, page 118. 


The clerk wil! make transcript of the record in case of United 
States vs. Chas. W. Beebe et al. for Supreme Court United States in 
manner and form as above set out. 

(Signed) LIBERTY BARTLETT, 
Sol. for PUU ff. 


[Endorsed:] Sup. Court U.S. 1887, Oct’r term. No. 180. The 
United States, app’t, vs. Chas. W. Beebe & al. Affidavit of W. P. 
Feild. Filed Nov. 22, 1887. 
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Which replication to defendants’ pleas to amended bill is as fol- 
lows: (24) 
Which motion to set demurrers and pleas down for hearing is as fol- 
lows: (25) 


And on April 18, 1884, the following: 
Record E, page 118. 


The clerk wil! make transcript of the record in case of United 
States vs. Chas. W. Beebe et al. for Supreme Court United States in 
manner and form as above set out. 

(Signed) LIBERTY BARTLETT, 
Sol. for PUUTf. 


[Endorsed:] Sup. Court U.S. 1887, Oct’r term. No. 180. The 
United States, app’t, vs. Chas. W. Beebe & al. Affidavit of W. P. 
Feild. Filed Nov. 22, 1887. 
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Supreme Court of ihe United States. 


OCTOBER TERM, 1887. 
No. ISO. 


THE UNITED STATES, Appetrant, 
DS. 


CHARLES W. BEEBE et al. 


BRIEF FOR APPELLANT. 


Henry M. Baker, 
Attorney for Appellant. 


Judd & Detweiler, Printers. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 180. 


THE UNITED STATES, Appetiant, 


US. 


CHARLES W. BEEBE ef al 


_—- 


BRIEF FOR APPELLANT. 


This case is an appeal from the decision of the circuit 
court of the United States for the eastern district of Arkansas, 
granting the demurrer of the defendants to the bill of the 
United States, duly brought through the Attorney General, 
to set aside certain land patents alleged to have been illegally 
granted. 

The bill was brought to set aside the patents illegally and 
fraudulently issued to Roswell Beebe under the “float” pre- 
emption act of 1830 and the supplemental act of July 14, 
1832, covering the east half of the southeast quarter of frac- 
tional section 3 (south of Arkansas river), 80 acres, which 
was sold to Samuel Plummer, and upon which certificate 
No. 3549 was issued by the register at Little Rock June 6, 
1858; the west fractional part (west Quapaw line) of the 
southwest fractional quarter of fractional section 2 (south 
of Arkansas river), 65,58; acres, which was sold to George 
Harris, and upon which certificate No. 3550 was issued by 
the register at Little Rock June 6, 1838; the south frac- 
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tional part (south of Arkansas river, west Quapaw line) of 
the northwest fractional quarter of fractional section 2, and 
the south fractional part (south of Arkansas river) of the 
northeast fractional quarter of fractional section 3, 125,55, 
acres, which was sold to Jackson Crain and Joel Crain, and 
upon which certificate No. 3552 was issued by the register 
at Little Rock June 6, 1838; the west half of the south- 
east quarter of section 3, 80 acres, which was sold to Mary 
Louisa Imbeau, and upon which certificate No. 3554 was 
issued by the register aforesaid June 7, 1838, all being in 
township 1, north of the base line of range 12 west, 5th prin- 
cipal meridian, Pulaski county, Arkansas, on which certifi- 
cates of patents were issued by the United States to their 
common assignee, Roswell Beebe, on the 25th of September, 
1839, and the west fractional part (west Quapaw line) of the 
northwest quarter of section 11, 65,%8; acres, also in said 
township and range, county and State, which was sold to 
Baptiste Bonne, and upon which certificate No. 3556 was 
issued by said register at Little Rock June 7, 1837, and 
subsequently patented to said Roswell Beebe, his assignee, 
on the 30th of October, 1838, as set forth on page 4 of the 
transcript. 

It is represented by the said bill that the lands covered 
by the patents above described (as well as other lands which 
are not made a part of this suit, as will appear by reference 
to pages 3 and 4 of the transcript) did not belong to the 
United States at the time said locations were made and 
patents issued and were not open to sale or disposition by 
the Government, for the reason that said lands had already 
been disposed of by the Government in the following manner, 
namely, that said lands had already been selected and lo- 
cated by virtue of “ New Madrid ” certificates, so called, in 
accordance with the provisions of “An act for the relief of 
the inhabitants of New Madrid who suffered by earthquake, 
approved February 17, 1815,” and the acts in addition and 
amendatory thereto. It is further stated (page 1) that in 
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accordance with the law above named certificates had been 
previously issued for said lands by Frederic Bates, recorder 
of land titles of the United States at St. Louis, Missouri, as 
follows: No. 8, to Francis Lesieur, for 160 acres of land; No. 
15, to Peter Porier, for 160 acres; No. 156, to Henry Cocker- 
ham, for 640 acres, and No. 264, to Elvy Dejarlois, for 160 
acres of land; that under the provisions of the said New 
Madrid acts these certificates were duly located, as set forth 
on page 2 of the transcript; that these locations were duly 
located, surveyed, and returned by the United States sur- 
veyor to the recorder of land titles at his office, at St. Louis, 
on the 17th day of October, 1820; that the surveys of the 
lands located with certificates numbered 8, 15, and 264 were 
respectively numbered 2512, 2493, and 2471, and that the 
return of the lands located with certificate No. 156 was, ac- 
_cording to belief, made at the same time, but for some reason 
not explained by any known record, the lands covered by said 
certificate were again surveyed and the resurvey, numbered 
2489, was returned to the said recorder on May 2, 1839, and 
for the reason that the survey was not returned finally until 
1839 the lands covered by certificate No. 156 are not in- 
cluded in this case. (See page 3 of the transcript.) 

The lands covered by certificate No. 156 were not a part 
of the lands covered by the bill, but certain parties, by their 
attorney, Mr. Benjamin, demurred to a portion of the bill 
(see pages 31 and 32), and to avoid unnecessary complica- 
tions a formal withdrawal of all lands under the Cockerham 
certificate No. 156 was made (see page 38), as it never was 
the intention of the complainants to include them. 

The controversy is confined to the lands located under the 
certificates numbered 8, 15, and 264, covered by the loca- 
tions and patents whose cancellation is asked for. 

It is represented in said bill that said lands were located 
under said New Madrid certificates; that the plats thereof 
and the certificates of survey were duly returned to the re- 
corder of land titles, and that by law the land was appropri- 
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ated and segregated from the public domain and was no 
longer open to sale or other disposition by the Government ; 
that the lands were held under that title, and under no 
other, from the date of said return of the certificates of sur- 
vey till the fraudulent patents of 1838; that under the New 
Madrid titles the town of Little Rock was laid out and built 
upon, was duly incorporated and had hundreds of inhabit- 
ants, and became the capital of the State of Arkansas, no 
one will dispute, for the proper public records are con- 
clusive upon those points (pages 5, 42, 44, 45, 47, and 48). 


No doubt or question arose as to the validity of said titles 


till a conspiracy to take said lands was concocted, about the 
year 1837. 

At the time the selections, sales, and confirmations were 
made and patents issued whose cancellation is asked none 
of said lands were unappropriated within the meaning of 
the acts of Congress under which they were professedly 
made, all having been appropriated as aforesaid by the loca- 
tion, surveys, and returns thereof with said New Madrid 
certificates. 

Stoddard v. Chambers, 2 Howard, 284. 
Barry v. Gamble, 3 Howard, 32. 
Lessieur v. Price, 12 Howard, 59. 
Hale v. Gaines et al., 22 Howard, 144. 
Witherspoon v. Duncan, 4 Wall., 218. 
Rector v. Ashley, 6 Wall., 142. 

Hot Springs Cases, 92 U. S., 698, 713. 


All patents and certificates for lands so appropriated are 
void. 
Cunningham v. Ashley, 14 Howard, 377, and cases 
above cited. 
Reichart v. Felps, 6 Wall., 160. 
Atherton v. Fowler, 96 U.S., 513. 
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The Government could now give patents to the rightful 

owners, except for the rule of law that forbids a second patent 
until the first be canceled. 

Stoddard v. Chambers, 2 How., 284. 

Bissell v. Penrose, 8 How., 317. 

Doswell v. De La Lanza et al., 20 How., 29. 

Moore v. Robbins, 96 U. S., 530. 

Wirth v. Branson, 98 U.S., 118. 


As the existence of the present patents and titles, however 
void and illegal, are a bar to the proper disposition of the 
case, “as they render the United States incapable of comply- 
ing with their prior engagement, it is the plain duty of the 
United States to seek to annul and vacate those instruments, 
to the end that their previous engagement may be fulfilled.” 

U.S. v. Hughes, 11 How., 552-568. 
U.S. v. Stone, 2 Wall., O20. 
Hughes v. U.S8., 4 Wall., 232-236. 


Op. Att'y Gen’, vol. 4, p. 149. 


That the proper course to be taken to set aside the fraud- 
ulent patents and titles is the course now adopted by the 
United States is shown by— 

Garland v. Wynn, 20 Howard, 6. 

Lytle e al. v. Arkansas et al., 22 Howard, 193. 
Lindsey et al. v. Hawes ef al. Black, Dod. 

Minnesota v. Batchelder, 1 Wall., 109. 

Stark v. Starrs, 6 Wall., 402. 
Johnson v. Towsley, 13 Wall., da 
Samson v. Smiley, 13 Wall. 91. 
Moore v. Robbins, 96 U. 5S., 530. 


+) 
) 


The above authorities guided the Interior Department to 
the proper course to be pursued, and accordingly, after an 
honest investigation in that Department, extending over five 
years, with the same inevitable results reached in two full 
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and exhaustive reports on the whole matter by the General 
Land Office, each re-examined and endorsed by the Secretary 
of the Interior (and especially as this course was suggested 
and recommended by the present Attorney General, Mr. Gar- 
land, then Senator from Arkansas, who represented the 
present occupants of the land in question before the Interior 
Department and urged that a suit such as the present was 
the proper method for adjusting and determining the matter, 
and furnished many authorities thereon), the Interior De- 
partment, upon the urgent request and recommendation of 
the General Land Office, requested the bringing of the pres- 
ent suit. In fact, the course pursued is the very one sug- 
gested by Mr. Garland as the one to thoroughly investigate 
and determine the rights of the United States and all parties 
interested. ‘There was no other, in view of the state of facts 
brought to light by the examination of the Government 
records. The bill was then filed by the direct authority of 
the Attorney General. The record shows that instead of 
accepting the suggestion and course advised and marked 
out by Attorney General Garland for the legal, equitable, 
and honest examination of the whole matter, and the deter- 
mination of the rights of all parties, including those of the 
United States, the appellees have and are endeavoring to 
avoid the honest adjudication of the matter by every quibble 
and subterfuge for delay and hindrance. (See pages 13, 14, 
15, 16, 17, 18, 19, 20, 57, 58, 59.) 

Instead of meeting the question in the fair manner pro- 
posed by their own counsel they only seek to evade and 
smother an investigation and adjudication of their rights. 

Looking at the legal objections raised against this bill 
they are found to be summed up in several general proposi- 
tions, which will be considered and answered in their order: 


Ist. That the bill is not prosecuted by the Attorney General of 
the United States in the manner in which such suit should be 
prosecuted to give it a standing in court. 


~ 
‘ 


This objection would never have been raised had the dis- 
trict attorney made known the official correspondence in 
regard to the filing of the bill. But, as the objection rests 
upon an assertion which does not correspond with the facts, 
it will require but little notice. The bill prepared and ex- 
amined in Washington, prior to submission to the district 
attorney, was signed by express direction of the Attorney 
General of the United States in the manner usual in such 
‘ases; was ratified and sanctioned by his letters of approval 
filed in the case, and was a bringing of the suit by him in 
person as fully as is possible, unless it is claimed that it is 
his duty to travel from State to State and from court to court, 
to the neglect of his duties as the head of a great depart- 
ment at the Capital, to give his personal assurance and sub- 
mit to cross-examination. 

This would be as absurd as to assert that a commercial 
corporation could only sue in the courts of the United States 
by the presence of its president and board of directors. 


2d. That there is a want of proper parties. 


As this suit is simply one by the United States to set aside 
patents unlawfully issued to C. W. Beebe, and Beebe having 
died, against his heirs, for fraud and the several grounds set 
forth in the bill and petition, the rights of other parties are 
purely consequential. The Ashley and Philbrook heirs are 
not in court. The rights of the Ashley and Philbrook heirs 
are not directly in controversy in this suit, but only the one 
question of the validity of the Beebe patents. 

If the Beebe patents be declared void then, and not till 
then, will the rights of the Philbrook heirs and others be 
open for consideration. 

As to parties claiming adverse interests who are not made 
defendants, if such there are, it is sufficient to say a decree 
will not affectthem. If other parties are interested they are 
unknown to the United States. If, however, such appear 
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and show the Court they are entitled to defend against this 
suit no objection will be made by the appellant. 


3d. That this case and contest was settled by the Land Office 
when they allowed these patents to be issued on Cherokee floats 
and State selections, and such decision is conclusive. 


If this were a correct statement of the law it would be 
impossible to set aside any patent once issued, however ille- 
gal or fraudulent. If it is said there is no reason or cause 
for setting aside the decision of the Land Office in 1838 the 
question is begged, for it is simply an assertion that the 
Beebe patents are not illegal or fraudulent, which is the 
issue to be tried when the case is heard upon its merits. 

The right and necessity and even duty of the United 
States to go into its courts to set aside patents unlawfully 
issued have been too often decided by the highest authori-’° 
ties in the land to enter upon its discussion now. 

The decision of the Land Office, in issuing a land patent 
where an error of law or fraud is committed, is not coneclu- 
sive even between private parties, and courts of equity are 
frequently called upon to give relief against such decisions. 
Johnson v. Towsley, 13 Wall., 72. 

Shepley et al. v Cowan et al., 91 U.5S., 330. 
Moore v. Robbins, 96 U. S., 530. 

Marquez v. Frisbie, 101 U. S., 473. 

Steel v. Smelting Co., 106 U.S., 454. 


The bill sets forth the decision of the Land Office and 
alleges that an error in law was committed thereby and a 
fraud perpetrated. 


4th. Urges an estoppel against the Philbrook heirs. 


As the Philbrook heirs are not parties to this suit any 
mention of them in the bill is merely descriptive; the ob- 
jection can only be applicable and urged when the title is 
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restored to the United States and they make their demand 
for their rights under their certificates and entries. If it be 
found that they have forfeited their rights, that fact will not 
make good the illegal patent issued to Beebe. It would 
only leave the United States free to dispose of the land ac- 
cording to law. 


Sth. The statement that the ruling of the Land Office in this 
case has since been overruled by later decisions shows no ground 
of equitable jurisdiction. 


The statement in the bill that the ruling of the Land 
Office has been overruled by later decisions is simply a 
statement that the decision of the Land Office was contrary 
to law, and therefore the Beebe patents were issued illegally, 
and that does form a basis for relief, and that relief which 
can only be obtained by a bill in equity. 

“The later and better decisions” referred to simply affirm 
what the law is and was when the illegal patents were issued, 
and these later decisions deliberately impose on the courts 
the duty to set aside in any proper suit the irregular and 
illegal patents issued by the officers of the Government. 

None of these objections were deemed of any weight by 
Judge McCrary and were denied by him, and we do not deem 
it profitable to occupy the time of this Court in their further 
discussion. 

Lastly, the statute of limitations was pleaded, and this was 
the only defense set up by the respondents that was consid- 
ered by the court as of any weight or consequence, and the 
entire decision of the court rests upon the point of the stat- 
ute of Jimitations and the lapse of time as constituting a 
sufficient defense in this suit as against the United States. 

The circuit court, in rendering its decision, says: “ These 
considerations lead to the conclusions, first, that the lapse of 
time constitutes a good defense to this suit upon the general 
principles of equity above stated and which would be ad- 
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ministered as between two citizens litigating in this tribunal ; 
and, second, that the United States is bound by the same 
law.” Hence the real question for decision by this Court is 
whether the United States can be thus debarred of its right 
to have its interests adjudicated and its obligations to its 
citizens investigated and determined; or, as it is stated by 
Judge McCrary, “ The demurrer raises for the first time ina 
Federal court the important question whether any lapse of 
time will constitute a bar or a sufficient defense to a suit in 
equity brought in the name of the United States.” 

It is a rule of law, at all times and in all jurisdictions, 
that the Government is not bound by any statute of limita- 
tions not imposed by ‘itself; and that this has been and is 
the law in this country and of this Court is most effectually 
sustained by its decisions. . The method by which the court 
below attempted to overcome and negative the whole line of: 
decisions of this Court upon that subject from its foundation 
to the present time was by setting up the ground that such 
a suit as the present one would be barred by the statute of 
limitations, if brought between private individuals, and that 
under some circumstances lapse of time might constitute a 
sufficient defense, and sought to sustain this assertion by 
authorities of cases between individuals, for in no case re- . 
ferred to is the United States a party, directly or indirectly, and 
in no case is the question of limitations as between the citizen and 
the Government referred to even indirectly. 

Having satisfied himself that lapse of time might bea 
sufficient defense as between individuals, Judge McCrary 
then holds that the United States is bound by what would 
be a good defense as between individuals, and that in all 
cases the Government is bound by the same statute of lim- 
itations as individuals, and bases this assertion on extracts 
from decisions, but not one of these cases involves the ques- 
tion of the statute of limitations or lapse of time, even as be- 
tween individuals, and have no bearing whatever on the 
question before this Court in this case. 
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The authorities referred to as sustaining his position, that 
the Government is subject to the same defenses as the private 
citizen, are entirely cases of commercial paper, torts, and 
cases of a criminal-nature, and not one case is cited where 
the Government’s title to real estate was in question or where 
any equivalent interest of the Government was involved. 
(See decision, 4th McCrary, 12.) 

But in this matter Judge McCrary has substantially over- 
ruled himself, as is shown by a subsequent case where the 
same question arose involving the title to land and where 
the statute of limitations was also pleaded by demurrer, and 
in which he held that “it is true, as a general proposition, 
that when the Government becomes a party to a suit in its 
own courts it stands upon the same footing with individuals 
and must submit to the law as it is administered between 
man and man, but this general rule has its limitations, and 
one of them is that neither the defense of the statute of limita- 
tions nor that of laches can be pleaded against the United States.” 
(See decision of Judge McCrary refusing demurrer in case 
of United States v. Southern Col. Coal & Town Co. et al., 5 
McCrary, 572.) 

I do not find a single authority, referred to or otherwise, 
that can by any natural or legal construction be made to 
sustain the opinion of the court below in this case; but, on 
the contrary, the decisions of every court of every civilized 
country most emphatically declare the reverse, and especially 
do the decisions of this Court and of the district and circuit 
courts declare the never-before-disputed doctrine that the 
United States are not bound by any statute of limitations 
not imposed by Congress, and that laches cannot be imputeu 
to the Government. 

U.S. v. Kirkpatrick e¢ als., 9 Wheat., 720. 
Smith v. U.S., 5 Peters, 292. 
Burgess v. Gray, 16 Howard, 48. 
Gibson v. Chouteau, 13 Wall., 92. 
Gaussen v. U.S.,97 U.S., 584. 
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U. S. v. Thompson, 98 U. S., 486. 

See opinion of Justice Story in U.S.v. Hoar, 2 Mason, 
312. 

U.S. v. Williams, 5 McLean, 183. 

Swearingen v. U.S., 11 Gil. & John., 573. 

U.S. v. Col. Coal & Town Co., 5 McCrary, 572. 


In U.S. v. Throckmorton (98 U. S., 69), a case where suit 
was brought to annul title to real estate held under a title 
from the United States for more than twenty-four years and 
confirmed by the United States district court for more than 
twenty-two years, relief was asked for on the ground of fraud 
in obtaining the title. The bill wasdemurred to and, among 
other objections, the statute of limitations was set up, with 
the plea that the suit was not authorized by the Attorney 
General, the bill being signed by the district attorney. 

Justice Miller, in rendering the decision of this Court, said 
“that it is true that the United States is not bound by the 
statute of limitations as an individual would be.” 

The reasoning in the Throckmorton case goes to confirm 
the position of the appellant in the case now before the Court, 
as this case was directly and specifically brought by the 
Attorney General. Its subject-matter, so far as the rights of 
the appellant are concerned, has never been considered by 
any judicial tribunal. 

In U.S. v. Nashville & C. R’y Co. (118 U.S., 125) Justice 
Gray said that the United States “are not bound by any 
statute of limitations, unless Congress has clearly manifested 
its intention that they should be so bound.” 

“A statute of limitations of a State relating to the time of 
bringing suits in equity has no application in the Federal courts.” 

Hall v. Patrick, 3 Sawyer, 506. 
Manning v. Hayden, 5 Sawver, 360. 


In Stevens v. Sharp (6 Sawyer, 113), a case where the title 
to lands was involved and the bill demurred to on the ground 
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of lapse of time (as the statute of Oregon provided that no 
suit in equity shall be maintained to affect a land patent 
after five years from date), the demurrer was overruled on the 
ground “that a State statute of limitations is not applica- 
ble to the national courts In a suit in equity.” 

The supreme court of the State of Arkansas, the State 
where this suit was instituted, in McNamee v. U.8.(11 Ark., 
148), held “that the statute of limitations is not binding 
upon the rights of the United States.” 

“The statute runs against all claims except those which 
are sought to be enforced by the Government in its name 
and on its behalf.” 

Miller v. State, 38 Ala., 600. 

U.S. v. Buford, 3 Peters, 12. 

Lindsey v. Miller’s Lessee, 6 Peters, 666. 
Field et als. v. U.S., 9 Peters, 182. 

Bank v. Dearing, 91 U. S., 34. 


It being shown most conclusively that the statute of lim- 
itations cannot be pleaded against the United States whennt 
appears as a party of record in any suit in its own courts, 
the question comes as to the correctness of the decision of 
Judge McCrary—that mere lapse of time is a sufficient de- 
fense against the claims of the Government. 

Not a single authority in point has been cited to sustain 
his theory and none are known to me, but whether the mere 
fact of lapse of time is a good defense in this or any other 
case where the United States are a party depends upon the 
circumstances of each case. It is a question of evidence, a 
matter of fact, and not a question of law, and whether the 
lapse of time in this case is a defense against the Govern- 
ment can only be determined by the evidence to be given 
and a final decision of the case on its merits. 

As a matter of law, it is claimed that the parties who ac- 
quired ownership of the lands covered by the bill before the 
court lost their rights through laches. ‘The facts upon this 
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subject are not difficult to obtain or hard to comprehend. 
They are as follows: Nathaniel Philbrook died in Little 
Rock, Ark., in 1820 seized of an undivided half interest in 
the lands covered by the bill. He died intestate, and his 
father, Eliphalet Philbrook, an aged gentleman, residing in 
New Hampshire, was his sole heir-at-law (pages 3, 41, and 
57). He instructed one Woodruff, who had been appointed 
administrator of the estate of the said Nathaniel Philbrook, 
to settle the same and remit him the balance, and, upon the 
advice of the said Woodruff not to sell the lands, he was in- 
structed to care for them (pages 41 and 58). In 1828 the 
said Eliphalet Philbrook died testate. Among his devisees 
were several minors; at least one only fourteen years of age. 
One of the devisees, T. H. Ellison, having become of age, 
visited Little Rock, in 1840, to claim his rights. ‘The ad- 
ministrator, Woodruff, whom he supposed was caring for the 
property as his agent, attempted to deceive him and claimed 
there was nothing due him. He consulted attorneys, and 
under their advice returned East and secured authority to 
legally represent the other devisees. He then returned to 
Little Rock, and was soon after warned to leave the town, 
under penalty of death. He did not go, and soon after was 
assassinated and supposed to have been killed. He was se- 
verely injured, and for years was unable to reattempt to 
regain his property rights (pages 48, 49, 58, and 59). His 
fate deterred the other devisees from active endeavors to se- . 
cure possession of their vested rights. Just prior to this 
time the Governor of Arkansas called the attention of the 
Legislature, by message, to the unsatisfactory title upon 
which the State held the State-House Square. The Legis- 
lature referred the matter to an appropriate committee, and 
that committee by its report distinctly recognized the Phil- 
brook title, and held it to be valid (pages 45, 46, and 47). 
Therefore it is fair to presume that there had been up to that 
time no asserted laches. 
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Soon after this report, as has been stated, Ellison was on 
the ground endeavoring to take possession of the lands in 
question. The almost successful assassination disposed of 
him for several years and prevented the other devisees from 
making like attempts; hencethedelay. Will any just court 
assert that they are blamable for delay under such circum- 
stances, or that inaction then destroyed their legal rights? 

Then the civil war intervened and a long period of recon- 
struction. Certainly no laches can rightfully be imputed to 
them during that period. ‘Relying upon the hope that the 
war had opened the courts at Little Rock to him, Ellison 
visited that city as early as 1870 (page 51), but was advised 
that it was not safe for him to proceed. He returned home 
without action there, and through his attorney sought pat- 
ents from the General Land Office to the said lands. From 
that time until the present suit was instituted the case of 
the Philbrook heirs was continually before the Executive 
Departments. It required much labor and great patience 
to secure the commencement of the present suit. The ree- 
ord shows (pages 8, 9, 11, 13, 15, 16, 17, 18, 19, 21, 37, and 
39) the very strenuous and not wholly honorable efforts 
made to thwart the attempt of the United States to secure 
an adjudication of the points involved in the present suit, 
and that some of those representing the United States have 
been made the objects of vituperation and insult by the 
counsel for the appellees. Such being the fact in these late 
years, can it be doubted that force would have been used in 
prior years to any extent necessary to maintain continued 
possession of the lands in question? ‘That being so, can 
laches, as a matter of fact, be rightfully imputed to any in- 
dividuals claiming rights under the said New Madrid cer- 
tificates ? 

It is submitted that the question of deciding whether 
lapse of time should govern in this case cannot properly be 
decided upon demurrer, but that it is a matter of fact to be 
determined as any other fact, after a full hearing and due 
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consideration. Were it otherwise the rights of the Govern- 
ment could be defeated in hundreds of just cases upon de- 
murrer by simply pleading lapse of time, thus preventing 
examination into the merits of the case. 

The lands in question were legally segregated from the 
public domain before the location of the same under the 
acts of May 29, 1830, and of July 14, 1832. Hence those 
locations were contrary to those statutes, as the law (4 Stat., 
421, sec. 4) explicitly states: “Nor shall the right of pre- 
emption contemplated by this act extend to any land which 
is reserved from sale by act of Congress or by order of the 
President, or which has been appropriated for any purpose what- 
ever.’ As has been stated, at the time of the pretended pre- 
emption the land was occupied by farms, dwellings, State, 
county, and city buildings, had hundreds of inhabitants, 
and was the capital of a State, and yet it was attempted to 
pre-empt it as so much waste or unappropriated land! 

The entire alleged pre-emption was illegal and void, irre- 
spective of any rights which opposing claimants may have: 

The facts alleged in the bill and petition need not be re- 
stated nor the numerous authorities upon which the case 
principally rests. If every element of fraud’ in this case 
were eliminated the incontrovertible fact remains, as reported 
by the Land Office and the Interior Department, that the 
land had been located and surveyed upon New Madrid cer- 
tificates and was no longer a part and parcel of the public 
domain. 

The United States issued its New Madrid scrip upon the 
condition that when it had been legully located under a 
proper survey and returned to the Land Office it became the 
solemn bond of the Government that it would convey the 
land to no one else, and that the same should sacredly be 
held in trust to the use of such locators who should there- 
after be entitled to a patent on demand. 

In other words, a legal segregation of so much land under 
the law was placed upon the records of the Land Office of 
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the United States and became thereby under the law and 
records notice to the whole world. 

This has been so often decided that it has become common 
knowledge. 

In Witherspoon v. Duncan (4 Wall., 218) Justice Davis 
said : 


“Tn no just sense can lands be said to be public lands after 
they have been entered at the land office and certificates of 
entry obtained. If public lands before the entry, after it 
they are private property; a second sale, if the first was 
authorized, confers no right upon the buyer and is a void 


ih 
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act.” 


In the Hot Springs Cases (92 U.S., 713) Justice Bradley 


said: 


“The act tells us that the surveyor must return the sur- 
vey and plat, and the notice as to the party for whom the 
survey was made, to the office of the recorder of land titles, 
to be by him filed and recorded. Then, and not till then, 
the applicant was entitled to a patent—the land first be- 
came appropriated. It then first appeared on the records of 
the country as his. 

“This point has been repeatedly adjudged by this Court and 
has become part of the established land law of the country, and we 
should do a great wrong at this late day to shake it.” 


In Stark v. Starrs (6 Wall., 402) Justice Field, in deliver. 
ing the opinion of the Court, said: 


“The right toa patent once vested is equivalent, as re- 
spects the Government dealing with the public land, to a 
patent issued. When issued, the patent, so far as may be 
necessary to cut off intervening claimants, relates back to 
the inception of the right of the patentee.” 


When lands are thus segregated to the use of a person 
the Land Office has no more right to bargain or convey it 
to others than it has to convey lands already patented ; one, 
in law, is just as illegal as the other. 
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In Best v. Polk (18 Wali., 112) the Court held that— 


“A patent (as often decided before) is void which attempts 
to convey lands previously granted, reserved from sale, or 
appropriated.” 


When the United States gives its obligation to deliver ¢ 
patent to the first locator upon the land that right to the 
patent as between him and the United States is as valid as 
the patent itself. All authority of the United States in re- 
gard to that land, except to fulfill its obligation by issuing 
its patent therefor, has been exhausted and any subsequent 
contracts or patents to third parties are nullities. 

When the locator under the New Madrid certificates did 
all that the law required him to do to secure his patent he 
had the right to suppose that the Government would issue 
its patent, record it among its archives, or hold it ready, ac- © 
cording to its general usage, to be delivered to the locator 
or his heirs and legal representatives, as thousands are now 
held in the offices of the Government awaiting their owners. 


In Wirth v. Branson (98 U.8., 121) Justice Bradley said: 


“A person who complies with all the requisites necessary 
to entitle him to a patent ina particular lot or tract is to 
be regarded as the equitable owner thereof, and the land is 
no longer open to location. 

“The public faith has become pledged to him, and any 
subsequent grant of the same land is void unless the first 
location or entry be vacated and set aside.” 


If the Government negligently failed to do this in accord- 
ance with its obligation, but carelessly made a patent to 
some one else, it is in common honesty, as well as in law, 
bound to undo its error and put itself in position where it 
may fulfill its prior obligation. 

In Hughes v. United States (4 Wall., 236) Justice Field, in 
delivering the opinion of the Court, said: 


“Whether regarded in that aspect or as a void instru- 
ment, issued without authority, it prima facie passed the 
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title, and therefore it was the plain duty of the United States 
to seek to vacate and annul the instrument, to the end that 
their previous engagement might be fulfilled by the transfer 
of a clear title, the only one intended for the purchaser by 
the act of Congress.” 


This obligation is just as strong as its obligation to pay 
its bonds for money. Its standard of honor and integrity 
can be no lower in one case than in the other. 

The Government has once received a consideration for 
this land, has given its bond therefor, and the formalities of 
the law on the part of the locator have been complied with ; 
and now the Executive Departments, that without authority 
of law violated this obligation, have honorably admitted the 
fact, despite the clamor of a town, and the late Attorney Gen- 
eral has sought to do his duty in the premises notwithstand- 
ing abuse and calumniation; it is presumed that this Court 
will regard the honor of the country rather than the clamors 
of the populace, however numerous or respectable; for this 
Court, no less than the Executive, will consider what the 
law requires rather than the wishes of those who are affected 
thereby. Justice, not interest, governs equity. 


Respectfully submitted. 


Henry M. BAKeEr, 
Attorney for Appellant. 
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Tae History oF THE CASE 


is almost as curious as the case itself. 

On the 7th of June, 1882, Mr. Brewster, Attorney- 
General, wrote to Charles C. Waters, U. 8. District At- 
torney at Little Rock, saying that he enclosed printed 
copies of papers in a case presented by attorneys for George 
V. Dietrich, Jabez V. Hunt, and John F. Calder, trustees 
for the heirs of Nathaniel Philbrook, deceased. 

He then adds: 

“The petitioners ask that suit be instituted by the United 
States to set aside the patent or patents for the lands 
described, and for proper relief in the premises. 

«“ You will carefully examine the case as it appears upon 
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these papers, in connection with any other evidence you 
may be able to obtain from records [of] the county where 
the lands lie, or from the Land Office. 

‘And if upon such examination you are satisfied that 
the said patents were illegally and wrongfully issued, you 
will, when a bill in equity is presented to you by the attor- 
neys for said parties, the purpose of which is the cancella- 
tion of said patents, (if you see no objection to the form of 
said bill,) sign my name thereto as Attorney-General of 
the United States, and file the same in the proper Court: 
Provided, however, That the said petitioners or their counsel 
file a bond satisfactory to yourself indemnifying the United 
States against all costs in the case. 

“ After suit is commenced, the counsel for petitioners will 
have the. conduct and management of the case, subject to a 
general supervision by yourself, TO THE END THAT THE IN- 
TERESTS OF THE UNITED STATES MAY SUFFER NO DETRIMENT 
OR BE ABUSED. 

“The bill should be drawn in the name of the Attorney- 
General on behalf of the United States.” 


This communication is signed simply and ingenuously, 
“ Brewster, Attorney-General.’’ The last remark quoted 
above was probably an error into which he innocently fell. 
(Ego et rex meus.) It was, however, not acted upon. 

It would seem not to have been quite in vain that the 
District Attorney was requested to see that the interests 
of the United States should “suffer no detriment or be 
abused;” for it turned out that the United States had 
purchased a part of the lands from the patentees, or their 
vendees, and bad built a post-office and Federal court 
buildings thereon. So that the United States was as much 
interested in defeating the suit as the defendants them- 
selves. Here was a dilemma; but, fortunately for the 
exemplification of legal principles, the difficulty, oppressive 
as it might seem to be to common minds, did not prove to 
be insuperable. 

On the 25th day of October, 1882, counsel for plaintiffs 
in the Court below addressed to the Attorney-General a 
letter, which we endeavor to transcribe literally, as follows: 
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“The District Attorney has discovered what he did not 
know before, viz., that a portion of the land in question has 
been purchased by the United States, and is now occupied 
by them. This fact we did not know before. The question 
arises, Will the Government be willing to submit to the 
legal adjudication of the title of the lands occupied by 
them, or shall the bill not yet filed be so framed as to 
exempt all lands now claimed by the United States Gov’t? 
Had we been cognizant of the Government occupying, we should 
have exempted such lands then occupied; and as the matter 
stands, we are anxious to conform to the judgment and 
wishes of the Department of Justice, and are willing either 
to have the rights of the Gov’t tested equally with those 
of private individuals, or to except the lands owned or 
occupied by the Gov’t in our bill. We would most respect- 
fully request the District Attorney— W aters—be instructed 
what course to pursue.” 


The situation was singular, and was not free from em- 
barrassment. 

The plaintiffs were proposing to sue for certain lands, 
and, after the bill had been prepared, they suddenly and 
unexpectedly discover that the Federal buildings in Little 
Rock, erected by the aid of liberal congressional appro- 
priations, were a part of the property the title of which 
they proposed to invalidate by the aid of the Government, 
which was thus to be despoiled in common with others, 

The fact that the claimants had never known that a 
costly structure, built by the United States at a great ex- 
pense, intended to defy all the ravages of time, had been 
put upon the land, until after they had prepared a bill, 
need not be dwelt upon. Indeed, whatever singularity this 
feature of the case may disclose is entirely eclipsed by 
other parts of the same proceeding. 

The offer of the plaintiffs was in the disjunctive. The 
United States might take pot-luck with the defendants. 
If it had no title, let the Court say so, and let the post- 
office go. But there was a latent difficulty about this 
proposal which an astute mind could not fail to see. How 
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could the United States appear on the record practically 
as both plaintiff and defendant? How could the Attorney- 


General authorize the bringing of a suit the effect of 


which, as claimed, would be to transfer to private parties 
the public property of the Federal Government? 

On the other hand, if the ofter of the plaintiffs to “ex- 
empt” the lands of the United States, and to proceed 
against less powerful parties, was accepted and acted upon, 
the “exemption” would seem to be not a little invidious, 
The proceedings in that case would appear to be the result 
of a combination ‘to despoil those whose rights could not 


be held to be inferior to those of the nominal plaintiff 


whose lands had been thus exempted. Conceding the 
facts to be as stated in the contemplated bill, there would 
also be a semblance of the sale of the name of the United 
States for the purposes of the litigation, the probable con- 
sideration being some kind of a promise on the part of the 
claimants to convey their title to the lands held by the 
Government; of which more presently. 

In the meantime Mr. Waters, the District Attorney, had 
made his report as tothe propriety of bringing the suit. 
(Tr., 18.) It is addressed to the Attorney-General, and 
bears date December 15,1882. The District Attorney did 
not advise the bringing of the suit, His opinion was that 
the United States could not undertake such a proceeding 
to settle a controversy about a title between private citizens, 
they having an ample remedy of their own. Even con- 
ceding the power of the Government to bring a suit of the 
character proposed, he did not think that a proper case for 
its exercise had been presented. He said: 

‘‘'The claim of the Philbrook heirs covers upwards of 
one-fourth of the present city of Little Rock in its most 
populous quarter. Real estate men inform me that the 
valuation of the lands affected is about $1,000,000. [This, 
of course, exclusive of the Federal buildings not assessed, 
and very low at that.] The lands are not beld by a few 
men, but are distributed among hundreds of persons, who 


ly 


5 


occupy them as their homes. The patents sought to be 
cancelled were issued in 1838, 1839, and 1840. Since then, 
until a comparatively recent date, no attempt has been made 
by the Philbrook heirs to assert their claim. The present 
owners of these lands and their grantors and their ancestors 
have held them for forty years—more than a generation— 
supposing their title to be valid. Some of the issues of 
fact to be sprung if this litigation is opened are now 
difficult—probably impossible—of exact ascertainment, as 
material witnesses to the controversy are dead; so that a 
great calamity would befall the innocent if this suit should 
be pressed; and incidentally, no matter what the final out- 
come of the suit may be, a misfortune of almost equal 
gravity is suffered. * * * If in your opinion I am 
wrong, I shall cheerfully and earnestly endeavor to carry 
out any instructions you may give in the premises.” 


On the 25th day of October, 1882, the Attorney-General 
writes to the District Attorney as follows: 


“Your letter of the 16th inst. relating to the claim of 
the heirs of Nathaniel Philbrook is received. 

“As touching point stated by you, to wit, that the bill 
as drawn includes land occupied by the United States, and 
upon which the Gov’t has erected public buildings for 
a post-oftice, &c., the attorneys for the Philbrook estate 
have addressed to this Department a letter, bearing date 
the 21st inst., submitting certain propositions. I inclose 
u copy of said letter. I think it advisable, and you 
are hereby instructed, to amend the bill which has been 
presented to vou, so as to strike out from the claim of 
the trustees all lands occupied by the United States for 
any purpose, and all lands which the United States claims 
under any title besides that stated in the bill. After you 
have so amended the bill it may be filed. 

“ Hereafter, all persons interested in the Philbrook estate will 
be required to give a deed of quit-claim and release to the Gov't 
for all the lands in the occupation of the Gov't. This they 
offer to do through their attorneys mn Washington. Of Course 
they will do it, ( ) for otherwise you will be instructed to dismiss 
the proceedings.” 


How attorneys by writing a letter could bind their 
clients to convey their lands, is not suggested. No such 
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conveyance appears to have ever been made. The whole 
proceeding displays a freedom from conventionality which 


carries one at least as far back as the days of Orestes and 


Pylades. 

But if the claimants were really entitled to have the 
use of the name of the United States for the assertion of 
their title, it would seem hard that they should be thus 
forced to convey away a part of their property in order to 
secure the right to sue for the rest of it. Justice ought to 
be freely administered, without price. The Magna Charta 
so declares. 

We shall see, however, that, if the heirs of Philbrook had 
conveyed their interest in the lands to the United States, the 
difficulty would not have been ended; for they only claimed 
au undivided half of them, the remaining half belong- 
ing, as they asserted, to the heirs of Ashley; who, in the 
eveut of the cancellation of the patents as prayed by the 
bill, would come in as the owners of one-half of the pub- 
lic lands and buildings of the United States. 

The suit, as finally resolved upon, is brought to divest 
the title of the United States to one-half of its property ; 
and yet it is brought in the name of the United States. 
What would be thought of a private individual who 
should bring a suit to cancel his own title? 


THe Bri 


was filed January 31, 1883. It is brought by the United 
States, by her Attorney-General, against the heirs of Kos- 
well Beebe, and it makes, in a very general and formless 
way, the following charges: ‘That New Madrid certificates 
were issued—No. 8, to Francis Lesieur; No. 15, to Peter 
Poirier; No. 264, to Eloy Dejarlois—each for 160 acres 
of land; and No. 156, to Henry Cockerham, for 640 acres 
of land. These were located in 1819 and 1820, and the 
lands were duly surveyed by the United States surveyor, 
and the survey was returned to the recorder of land titles at 


- 
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17, 1820. The certificates of surveys 
8, 15, 264, respectively, were numbered 9512, 2493, and 
9471. The return of the survey of lands located with certifi- 
56 was, as the plaintiff avers and helieves, made also on 
it, for some reason, the lands were included 
ibered 9489, which was returned May 2. 
d in the opel possession 
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w. All ol these lands were afterwards conveyed to W. 
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On the 10th day of September, 
Louis issued his 
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M. (yY Hara, and 
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from the United States. The lands were wrongfully pat- 
ented to other claimants under pretense that they had valid 


as follows: (One tract to the State of Arkan- 


tract to McLain & Badgett, June 
19, 1849. Samuel Plummer entered one tract June 6, 
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assignee, October 30, 1838. At the time of these entries 
the lands were covered by the New Madrid locations, and 
hundred of settlers were living on them, claiming under 
them. In order to get his patents, Beebe “coerced the 
register to believe” that he had procured the consent of 
the settlers to its issue, which was not true. He also 
falsely pretended that the entries were made in the interest 
of the New Madrid claimants. Beebe also “entered into 
a so-called bond to convey to the original holders and 
claimants of said lands the title he should acquire by the 
issuance of said patents on said floats, which he afterwards 
fraudulently failed and refused so to do; all of which was 
a fraud upon the United States and the other claimants 
to and settlers upon said lands,” ‘The bill further alleges 
“that said locations of said floats and the issue of said 


Beebe patents were allowed under a misconception of the 
law procured by undue means, and the same are null and 


void, and ought in equity and good conscience to be can- 
celled.” The prayer is, “that said certificates and patents 
so unlawfully issued to said Roswell Beebe be cancelled, 
set aside, held for naught, and ordered. to be surrendered, 
excepting any lands owned or occupied by the United 
States for any purpose, and all lands which the United 
States claims under any title besides that stated in the 
bill, and particularly the south half of block 98, city of 
Little Rock, upon which the U. 8. court-house and _post- 
office is situated; and that said defendants, and all others 
who may appear or intervene in this suit, be divested of 
all title or claim, arising under said Beebe patents, to the 
lands embraced therein, and be vested in your orator, and 
for all other proper relief, as if specifically prayed.”’ 

‘To the bill is appended the name of the Attorney-General, 
signed by the District Attorney, as per letter of instructions 
annexed, and the names of two or three other counsel, 
one of whom swears to it in the common form, when an 
oath is required. 


SUBSEQUENT PROCEEDINGS. 

Detendants Joseph W. Martin and wife demurred on 
the following grounds: 

“1. It appears from the face of said bill that the plain- 
titf has no equity to maintain this suit. 

“2. It also appears that the plaintiff has no interest in 
the prosecution of this suit, and that if it has any interest 
in the subject-matter of this suit, it is one in common with 
that of the defendants named therein. 

“3. It appears from the face of the bill that the claim 
sued upon is stale, and such as a court of equity will not 
enforee, 

“4. It appears that there are many persons who live on 
the lands described in the bill who are not made defendants 
thereto.” (Tr., 24.) 


The demurrer was sustained, (p. 40,) and plaintiffs had 
leave to amend, 

Some other pleadings inay be noticed, though perhaps 
not important, 

Defendant Ratclitte, as administrator of Faust, pleaded 
the statute of limitations. 

Defendant Kate Faust moved to dismiss because the 
claim was a stale one, and because it did not appear that 
the snit was prosecuted by the Attorney-General of the 
United States. 

Under the leave to amend, a paper was filed called 
“Amendment to Bill.” (7r., 40.). It was sworn to by one 
of the counsel, who in his affidavit states that “the claim- 
ant, the United States, is mentally incompetent of taking 
an oath.” We were aware that the precise outlines of 
Federal power had been the subject-matter of discussion ; 
but the mental capacity of the Government for making an 
oath involves a question that bad probably not been pre- 
viously raised. It is well to have it finally settled by an 
affidavit. 

No mere summary could do justice to this amendment. 


10 


It needs to be read and taken in as a whole. Along with 
it was filed a paper that is called a “reply” (!) to the plea 
of the statute of limitation. Neither of these papers is 
signed either by the Attorney-General, or by the District 
Attorney; and they form properly no part of the record. 
It is clear from the reading of them that the writer, or 
rather writers—for we cannot suppose either of them to 
be the creation of a single mind—conceived that the diffi- 
culty in their case was laches. They therefore say that 
Nathaniel Philbrook was murdered in 1824. It is not 
stated that he was killed because he had a part of a New 
-Madrid claim on some lands adjoining Little Rock, then 
an insignificant hamlet in an almost unbroken wilderness ; 
so that the manner of his deatli, if true as stated, would 
not seem to be material. It is also stated that in the 
winter of 1840-’41, one Ellison, an heir of Philbrook, went 
to Little Rock to look after his interests, but found that 
his business did not make him popular. He received 
several threatening letters; and one day he went hunting 
with a young man, whose name is not given, and was shot 
in the groin, by whom he does not know. It is difficult 
to say what were the ideas intended to be conveyed by 
these papers. Possibly it may have been that by reason 
of mob violence the Courts in Arkansas were practi- 
cally closed to the Philbrook heirs for a period of about 
sixty years. A reference to the files of this Court 
showing the protracted litigation concerning the original 
entries of the lands on which Little Rock is built—Cun- 
ningham v. Ashley, 14 How., 377, Beebe v. Russell, 19 I., 
283, Hooper v. Scheimer, 23 Id., 235, Lytle v. Arkansas, 9 
Id., 314, Lytle v. Arkansas, 22 Id., 202, Rector v. Ashley, 
6 Wall., 142, and other cases—would seem to indicate that 
the Courts were performing their usual functions. But 
these papers fail to show how it was that the inhabitants so 
angrily and obstinately persisted in buying from Beebe, 
when probably they might have bought from the heirs of 
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Philbrook, who had the better title. Perhaps that action 
on their part may be laid to the charge of the innate 
depravity and folly of the human race, and the general 
crookedness of early settlers. Neither do any of these 
papers show why it was that the claimants never applied 
to the recorder of land titles for patent certificates until the 
year 1875; nor by what methods they procured one Still- 
man O’Fish, recorder of iand titles in St. Louis, to certify 
that they were entitled to have patents for the lands in 
question, when they had already been patented for more 
than thirty-seven years. 

These papers introduced no new legal element into the 
case. If they had plainly asserted that they did not sue on 
accouut of local prejudice and hostility, that statement 
would not have changed the law, as was said in Rees », 
City of Watertown, 19 Wall,107. This amendment went 
out on demurrer. 

The opinion of the Court below, by McCrary, Circuit 
Judge, will be found in the 17th volume of the Federal 
Reporter, p. 36. It must be clear to any one possessed of 
the simplest elements of legal intuition that the present 
ghastly attempt at a suit could not be maintained; but to 
ascertain the reasons for that conclusion, it becomes neces- 
sary to examine the authorities. 


BRIEF. 


First proposition—It did not appear that the 
suit was prosecuted by the Attorney-General. 


As we understand the law on this subject, in order to 
support a proceeding by the Attorney-General for the can- 
cellation of a patent, it must be made to appear that he is 
prosecuting it bona fide in his own name as such; and that 
it is not sufficient if it appears that he has merely lent his 
name and that of the Government to private parties to 
subserve private ends, 


12 


The present case is singularly like that of the United 
States v. Flint, 4 Sawyer, 83, even down to the requirement 
of the Attorney-General that the claimants shall give bond 
to save the United States harmless in respect of costs; the 
principal ditterence being, that this suit is brought to 
invalidate the title of the Government itself to valuable 
property, which was not the case in United States v. Flint. 
In that case Hoftman, J., said: 


‘“‘It is objected that the bill is unsworn. If, however, the 
suit is properly brought in the name aud by the authority 
of the United States, veriticatiou of the bill is unneces- 
sary. But it may be observed that if the Attorney- 
General has thought it his duty to authorize these pro- 
ceedings, it would have been more satisfactory to the 
Court if the allegations of these unsworn bills bad been 
authenticated by his own signature, affixed to th: m under 
the sanction of his personal and official character, and not 
merely by those of the District Attorney, whom he has 
ordered to bring the suit, and of the specia! counsel to 
whom he has delegated his authority. An assurance 
would thue have been afforded of the Attorney-General’s 
belief in the allegations in the bills, and in the existence 
of rights on the part of the United States, which the bills 
seek to enforce; that the suits are rea//y, and not merely 
nominally, brought by the United States fo protect its rights, 
and not merely to promote the interests of private individuals 
or corporations ; an assurance somewhat weakened by the cir- 
eumstance that the Attorney-General seems to have considered 
the rights of the United States so doubtful, or its interests so 
unimportant, that he has directed the District Attorney to com- 
mence these suits, on the giving, by the said John B. Howard, 
security for, or depositing a sufficient sum to defray all ex- 
penses which may be ineurred in said legal proceedings. 
Bonds have accordingly been given by John B. Howard. 
The lands covered by the grants in these cases are many 
thousand acres in extent. The bill prays that they may 
be adjudged to be public lands of the United States. Jt is 
not to be supposed that if the Attorney-General were persuaded 
that so large and valuable a property belonged to the United 
States, he would have made the assertion of its rights to depend 
upon the willingness or ability of private individuals to defray 
the expense of the litigation.” 
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In that case Judge Hoffman further said: 


«The counsel for the United States has drawn a vivid 
picture of the avowed forger glorifying in his crime, defy- 
ing the justice he has duped, and demanding that the offi- 
cers of the Government shall, by issaing to him his patent, 
assist him in consummating his fraud. 

“In discussing a dry question of jurisdiction, such ap- 
peals are, perhaps, not quite appropriate. But if the prac- 
tical bearings of the questions to be decided are fit sub- 


jects for consideration, it may be observed that the ques- 


tion is not whether an admitted forger shall be allowed to 
enjoy the fruits of his crime—for the demurrer admits the 
truth of the allegations of the bill only hypothetically, and 
for the purposes of the argument—but whether every 
title in this State derived from the former Governments 
shall be subjected to the ordeal of a new litigation, when- 
ever the Attorney-General, or those who may obtain his 
ear by, it may be, false or interested representation, sees 
fit to allege in an unsworn bill that the documentary evi- 
dence on which the title rests is forged or antedated. 

“ Tf, without the authority of Congress, and on such rep- 
resentations, a cloud can be cast upon titles in this State, 
the effect would be little short of a public calamity. The 
repose of ancient possessions would be disturbed, and the 
security of titles, long since, and after protracted litigation, 
adjudged to be valid, would be menaced. A tremendous 
weapon of vexation, oppression, or extortion might be 
placed in the hands of unscrupulous persons, and the horde 
of professional witnesses which has so long infested the 
Courts in this class of cases might resume their trade, and 
again find a market for their venal testimony. 

“ Compared with evils such as these, the public benefits 
to be derived from the exposure of a few frauds which 
may have eluded the vigilance of the Court or officers of 
the Government would be insignificant. 

“The force of the objections is not diminished by the 
consideration that, from the necessities of his position, the 
Attorney-General is unable personally to examine into the 
merits of every suit that is brought, and that he is forced 
to delegate the authority to use the name of the United 
States, in form, to the District Attorney, but in fact to 
special counsel, who, in the cases at bar, has given bonds 
to pay the expenses of litigation, and who may smite or 
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spare or threaten any title in this State, at his discretion ; 
or, assuming him to be actuated by the highest motives, 
according to the conclusion he may on investigation reach, 
as to the propriety of the final decree of the Board, the 
District or Supreme Courts, adjudging the title to be 
genuine. If this power should by chance fall into unworthy 
hands, it might afford the opportunity for enormous 
abuses.” 


In the same case Mr. Justice Field used the following 
language: 7 

“Tf the Attorney-General, by virtue of his office, pos- 
sesses any such extraordinary power as claimed in the 
case, to disregard the action of his predecessor, and to 
renew litigation at his pleasure respecting the titles of a 
whole people, upon a suggestion that false testimony may 
have been used in the original proceedings, the security 
which the holders of patents from the Government issued 
upon such decrees have hitherto felt in their possessions is 
unfounded aud delusive. We must have further evidence 
than is presented to us before we can admit the existence 
of a power so liable to abuse, and so dangerous to the 
peace of the community.” 


The case of United States v. Flint came to this Court and is 
reported under the title United States v. Throckmorton, 98 
U. 8., 70, and the decree below was aflirmed. The Court 
held that it did not sufficiently appear that the suit was prose- 
cuted by the Attorney-General of the United States; and 
that a mere direction of that officer to the District Attorney 
to permit a suit to be brought in the name of the Govern- 
ment, to support merely the interests of private persons, 
upon their giving bond as indicated, upon which the Attor- 
ney-General would wash his hands of the whole transaction, 
did not make it a suit of the United States. 

Mr. Justice Miller said: 

“In the class of cases to which this belongs, however, 


the practice of the English and American Courts has been 
to require the name of the Attorney-General as indorsing 
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the suit before it will be entertained. The reason of this 
is obvious; namely, that in so important a matter as im- 
peaching the grants of the Government under its seal, its 
highest law officer should be consulted, and should give 
the support and authority of his name and authority to the 
suit. He should also have control of it in every stage, so 
that if at any time during its progress he should become 
convinced that the proceeding is not well founded, or is 
oppressive, he may dismiss the bill. * * * It is not in 
this way that the then Attorney-General should have 
placed himself on the record as responsible for such a bill. 
In confirmation of this view, it does not appear that he or 
his successors have ever given the slightest attention to the 
case. In the argument of it before us no officer of the Gov- 
ernment appeared. It would be a very dangerous doctrine, 
one threatening the title to millions of acres of land held 
by patents from the Government, if any man who has a 
grudge or a claim against his neighbor can, by indemnify- 
ing the Government for costs, and furnishing the needed 
stimulus to a District Attorney, institute a suit in chancery 
in the United States Court to declare the patent void. It 
is essential, therefore, to such a suit that, without special 
regard to form, but in some way which the Court can 
recognize, it should appear that the Attorney-General has 
brought it himself, or given such order for its institution 
as will make bim officially responsible for it, and show his 
control of the cause.” 


Second Proposition—The Attorney-General 
has no right to file a bill for the purpose of 
annulling a patent in a case like the present, 
where neither the Government nor the public 
have any interest in procuring the decree that 
is sought for. 


The question that arises upon this branch of the inquiry 
is an important one, and one that imperatively demands 
an authoritative solution that this Court alone can render. 
This is not the first suit of the kind that has emanated 
from the Department of Justice, though it is the most 
flagrant. 
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_ For years past that Department has been besieged for 
the loan of the name of the Government for the prosecu- 
tion of purely private suits, by parties who could have had 
uny redress they may have been entitled to by suing in 
their own names. When the Attorney-General has lent 
the name of the Government to one man, or to a combina- 
tion of men, he finds it difficult to refuse others. ‘The ad- 
vantages which the applicants expect to reap are by no 
means illusory. They think that a suit brought by the 
Government will receive more respectful attention from 
the Courts than it would if brought in their own names. 
By this method they manage also to sink their 
individuality out of sight; which in some cases is not 
undesirable. When a suit is brought in the name of the 
Government the lis pendens will aftect titles that are assailed 
thereby more seriously than if a like suit were brought by 
a private individual; because the Government is supposed 
to have practically unlimited resources, and to have the 
best talent of the country in its service. It is not aston- 
ishing that, under these circumstances, men having no 
knowledge of legal principles should be dismayed on find- 
ing themselves confronted by such a powerful adversary, 
and that they should consent to buy their peace, which 
ought never to have been invaded. It is well known, too, 
that the approval of a proceeding by the highest law oflicer 
of the Government, however obtained, or however unwisely 
granted, communicates to it a degree of importance which 
otherwise it would not possess. Aside from that circum- 
stance, the present suit never could have had any impor- 
tance whatever. Even the counsel for the defense in cases 
of this sort labor under some disadvantages; for, though 
the fallibility of men in high places has been proved by at 
least six thousand years of human experience, yet it is 
expected that counsel will not criticise their language and 
conduct with the same frankness and freedom that are dis- 
played without complaint every day in the trial of causes 
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between private suitors. A strange evidence of that fact 
appears in a singular affidavit filed here, on motion to dis- 
miss, by one of the counsel for the plaintiff in the Court 
below, in reference to a brief filed for defendants in that 
Court; in which affidavit it is said that “Attorney-General 
Brewster took the said brief as a personal insult, and 
appealed to one or more of the Supreme Justices for 
redress; ”’ and he asserts that the concluding paragraph of 
Judge McCrary’s opinion was intended as a rebuke to 
counsel for their temerity in criticising the acts of the 
Attorney-General. 

And yet in that brief there was not the slightest im- 
peachment of the integrity of the Attorney-General, though 
it was gently intimated in various places that his conduct 
in the present proceeding was neither wise nor well con- 
sidered; and this with a degree of mildness and forbear- 
ance that under all the circumstances was hardly less than 
angelic. ‘The substance of all that was said in that brief 
will be contained in this. The matter is not of the slightest 
earthly importance, except as illustrating the fact that 
private suitors who procure the loan of the name and 
prestige of the Government do thereby acquire certain 
advantages which otherwise they would not have. 

Another benefit which such litigants often expect to 
acquire by hiding themselves behind the name of the 
United States is, that they will thereby remove the bar of 
the statute of limitations, and that the doctrine of laches 
will not be so strictly applied as in the case of a private 
party. Whether this is true or not, the assertion of the 
well-known maxim, that no time runs against the Govern- 
ment, tends to induce defendants to sabmit to compromises 
which they otherwise would not make. 

In another aspect of the case, suits of this kind are 
grossly oppressive and unjust. 

The claimants, as required by the Attorney-General, filed 
a bond in the penal sum of one thousand dollars, condi- 
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tioned that they would ‘pay all costs for which the United 
States may be liable in the above-entitled suit.” The 
defendants have been put to heavy costs, both in the Court 
below and in this Court; but they can have no decree for 
them because the United States is a party. The statute 
provides for the recovery of costs when the litigation con- 
cerns private parties alone. Can the Courts sanction a 
proceeding by which the statute is plainly evaded and 
made of no effect ? 

There is another objection that is not one of sentiment 
merely.’ It is not fit, it is not becoming, it is not decent 
that the august uname of the Republic shall be banded 
about in this manner, in the interest of private parties; 
and if the practice is to be continued, it must sooner or 
later assume the complexion of a public scandal. — If dis- 
coutinned, private parties will lose no rights, the Depart- 
ment of Justice will be disincumbered of a large amount 
of business with which it has no legitimate connection, the 
public service will be improved, and private suitors will 
be placed on a footing of equality in the Courts of the 
country. 

but if the practice is to be upheld, we submit, with diffi- 
dence, that it should be modified so that the Government 
may derive some revenue for the benefits thus conferred 
in giving to individual litigants peculiar advantages over 
their adversaries in the courts of justice. We see that in 
this case the claimants were willing to give a half a block 
of ground and a post-office for the privilege of using the 
name of the Government. Others, no doubt, would prefer 
to payin money; and some would prefer to divide with the 
Government the property to be recovered in the suit. 
Contracts ofthis kind might be left to the discretion of the 
Attorney-General. In this way much revenue might be 
raised, and the present oppressive tax on whisky and to- 
bacco might be lightened or abolished. We make these 
suggestions on high moral grounds as well as on financial 
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ones; for unearned or uncompensated gains, whether de- 
rived from a gaming-table, or the Government, or a Gov- 
ernment official, have a demoralizing effect; and people 
who are able to look after their own interests ought to be 
allowed to do so. 

We are aware that these suggestions can only be made 
effectual through the agency of the legislative department 
of the Government; but we are aware, also, that they 
would receive much more attention from that department 
if they could be presented with the distinct indorsement 
and sanction of this high tribunal. | 

No better case can ever arise for the examination of the 
powers of the Attorney-General, in respect of such suits, 
than the present. It is undeniable that the Government 
and the Attorney-General have no more interest in the 
decree sought to be obtained than they would have ina 
suit that might be pending in the Courts of Siam for the 
recovery of a white elephant. Nor does the Government 
hold any position of trust with regard to the land described 
in the bill; for it conveyed it away nearly fifty years ago. 
The bringing of the suit was, therefore, quite outside of any 
governmental function; and it is difficult to perceive how 
the right to bring it can be maintained, save on a theory 
that would make it competent for the Government to 
engage in the enterprise of redressing wrongs generally. 
If the Government may now, after the lands have been 
patented for nearly half a century, bring this suit, why may 
it not interfere in any other private matter of individual 
concern ? 

In U.S. v. Minor, 114 U. 8., 248, the Court, by Miller, 
J., said: 


“If, by the case as made by the bill, Spence’s claim had 
covered all the land patented to Minor, it would present 
the question whether the United States could bring this 
suit for Spence’s benefit. The Government in that case 
would certainly have no interest in the land recovered, as 
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it must go to Spence without any further compensation. 
And it may become a grave question in some future case 
| of this character how far the officers of the Government 
can be permitted, when it has no interest in the property 
| or subject of the litigation, to use its name to set aside a 
| patent for which it has received full compensation for the 
| benefit of a rival claimant.” 


It is plain from the later decisions of this Court that 
where the suit is in the interest of private parties it should 
be brought in their name, and not in that of the United 
States. In Moore v. Robbins, 96 U. 8S., 552, the Court 
said: 


| “Tf fraud, mistake, error, or wrong has been done, the 
. Courts of justice present the only remedy. These Courts 
are as open to the United States to sue for the cancella- 
tion of the deed, or reconveyance of the land, as to in- 
dividuals; and if the Government is the party injured, this is 


| the proper course.” 

| In United States v. Schurz, 102 U. 8., 404, the Court 
) said: 

| “On the other hand, when he has obtained this posses- 


sion, if there be any equitable reason why, as against the 
| Government, he should not have it—if it has been issued 
) without authority of law, or by mistake of facts, or by 
fraud of the grantee—the United States can, bya bill in 
chancery, have a decree annulling the patent, or possibly a 
writ of scire facias. If another party (as the city of Grants- 
ville), for any of the reasons cognizable in a court of equity, 
is entitled, as against the relator, to have the title which 
the patent conveys to him, a court of chancery can give 
similar relief to the city as soon as the patent comes into 
his possession, or perhaps before.” 
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In Silver v. Ladd, 7 Wall., 228, the Court, in speaking 
of this subject, said: 
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“The most usual mode under the chancery practice, un- 
affected by statute, is to compel the defendant in person to 
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convey to plaintiff, or to have such conveyance made in 
his name, by a commissioner appointed by the Cvurt for 
that purpose.” 


In Steel v. St. Louis Smelting Co., 106 U. S., 454, the 
Court said: 


“So with a patent for land of the United States, which 
is the result of the judgment upon the right of the patentee 
by that department of the Government to which the aliena- 
tion of the public lands is confided, the remedy of the 
aggrieved party must be brought by Aim in a court of 
equity, if he possess such an equitable right to the premises 
as would give him the title if the patent were out of the 
way.” 


In the Flint case the Attorney-General, in his original 
bill, “ waived ” the right of the Government to a part of 
the land, the title of which was sought to be cancelled. 

The Court said: 


“Tt will surely not be claimed that the Attorney-General, 
or his representative, has not only the right, by instituting 
these proceedings, to cloud every title in this State with 
the menace of a litigation, but also that he can waive, at 
his discretion, the rights of the United States to the lands 
adjudged to be public lands. The power to donate the 
property of the nation is elsewhere vested.” 


On the 11th day of March, 1886, the House of Repre- 
sentatives of the United States referred to its Judiciary 
Committee, to inquire and report to the House— 


“ Whether under existing law, and if so, under what law, 
the Attorney-General has authority at the instance and in 
the interest of private corporations or of individuals, in the 
name and expense of the United States, to institute and 
carry on or defend against suits to cancel or annul letters- 
patent issued to citizens of the United States under the laws 
thereof, on account of inventions or discoveries, said United 
States having no pecuniary or other interest therein.” 
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The Committee reported that— 


os should asuit to cancel or annul its letters-patent 
be begun by the United States, and should the bill aver 
that the United States had no pecuniary or other interest 
therein, i. ¢., in the patent, without qualifying words, it 
would be dismissed upon demurrer. No Court would try 
a cuuse in which the party suing appeared to have no 
interest. * * * Such pleadings must aver that the 
public interests are involved, and how.” 


49th Congress, 1st Session, Report No. 1008. 


In that report the Committee concluded that, as a patent 
for an invention is a monopoly, the public are interested 
in having it annulled if it has been wrongfully granted, 
and that on that account the’ Attorney-General may bring 
a suit in the name of the United States for that purpose. 
Recently a contrary ruling has been made by the United 
States Circuit Court for the District of Massachusetts in 
the case of ‘The United States v. The American Bell ‘Tele- 
phone Co.; but with that question we have no concern. 

There is this difference between United States v. Hughes, 
11 How., 568, and the one at bar: In that case the claim- 
ant was lawfully entitled to a patent when the defendant 
obtained one by fraud. In this case there is no pretense 
that the claimants had any showing upon which they could 
apply for a patent until the 10th day of September, 1875, 
when they procured patent certificates from the recorder of 
land titles in St. Louis. 7 

We submit, however, that the case was not well con- 
sidered. The evils that might flow from the extraordinary 
power claimed for the Attorney-General had not then 
become apparent. 

Nothing was or could be gained by referring to the 
English cases, for the powers of the Attorney-General in 
England are no criterion of the powers of an Attorney- 
General of the United States." In the case of The Floyd 
Acceptances, 7 Wall., 676, the Court say: 
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“‘When this inquiry arises, where are we to look for the 
authority of the officer? The answer which at once sug- 
gests itself to one familiar with the structure of our Gov- 
ernment, in which all power is delegated, and is defined 
by law, constitutional or statutory, is that to one or both of 
these sources we must resort in every instance. We have 
no officers in this Government, from the President down 
to the most stbordinate agent, who does not hold office 
under the law, with prescribed duties and limited authority.” 


When we look to these sources, do we find any authority 
conceded to the Attorney-General to bring suits in any 
case where the Government has no interest to protect? 
Obviously if any Member of Congress should at any time 
propose such a law he would be regarded as little better 
than insane. 

In United States v. Hughes the Court said: 


“Nor can it be conceived why the Government should 
stand on a different footing from any other proprietor.” 


True; but in this case the Government has long ceased 
to be a proprietor. It has no interest in the land, and no 
duty to perform in regard to it. It will hardly be pre- 
tended that the Government warrants the title to the lands 
it sells. Will any one pretend that if A sells and conveys 
lands by a quit-claim deed to B, and surrenders possession 
to him, he can afterwards bring a suit to cancel the deed 
on the ground that B fraudulently procured it to be made 
to him, when it ought to have been made to C? Certainly 
no such suit was ever heard of or will be until time shall 
end. In that case C would be the party injured, if any 
such fraud was really perpetrated, and he alone could sue. 
A, in a Quixotic fashion, might be willing to redress the 
wrongs of C; but the Courts would say that they are not 
kept open for amateur litigants. 

Moreover, by the common law it is a crime to bring a 
suit where the plaintiff bas no interest. 
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Blackstone says that “ maintenance is an officious inter- 
meddling in a suit that no way belongs to one by main- 
taining or assisting either party, with money or otherwise, 
to prosecute or defend it. * * * The punishment by 
common law is fine and imprisonment, and by the statute, 
82 Henry VIII, ch. 9,a forfeiture of ten pounds.” (Book 
4, p. 135. 


“ Champerty,” the same author tells us, “is a species of 
maintenance, and punished in the same manner, being a 
bargain with a plaintiff or defendant campum partire to 
divide the land or other matter sued for between them, if 
they prevail atlaw. * * * These pests of civil society 
that are perpetually endeavoring to disturb the repose of 
their neighbors, and ofticiously interfering in other men’s 
quarrels, even at the hazard of their own fortunes, were 
severely animadverted upon by Roman law, * * * and 
they were punished by the forfeiture of a third part of 
their goods, and perpetual infamy.” (J6.) 


“ Conimon barratry is the offense of frequently exciting 
and stirring up suits and quarrels between his majesty’s 
subjects, either at law or otherwise. The punishment of 
this offense in a common person is by fine and imprison- 
ment; but if the offender (as is too frequently the case) 
belongs to the profession of the law, a barrator who is 
thus able as well as willing to do mischief ought also to be 
disabled from practicing in the future; and, indeed, it is 
enacted by statute, 12 George I, c. 29, that if any one who 
hath been convicted of forgery, perjury, subornation of 
perjury, or common barratry, shall practice as an attorney, 
solicitor, or agent in any suit, the Court, upon complaint, 
shall examine it in a summary way, and if proved shall 
direct the offender to be transported for seven years.” 


(Ib., 184.) 


Can it be contended that the Attorney-General has a 
monopoly of a species of litigation that nowise pertains to 
the Government, and which is forbidden to other men ? 

Mowry v. Whitney, (14 Wall., 440,) was a case of a patent 
for an invention. In cases of that sort, of course, the pub- 
lic have some interest. But the Court limit the remedy to 
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that class of cases where a patent has been issued, and it is 
“ for the good of the public aud right and justice that it should 
be repealed.” 

In this case the interest of the public is on the side of the 
repose of titles long established, as conclusively shown by 
the statutes of limitation. 

It the practice adopted in this case is to be continued, we 
do not see why some future traveller in America may not 
record something like the following: 


“As an instance of the panic which reigns amongst the 
Ottoman authorities, I will cite one case which occurred: 
A telegram was received by one of the governing Pashas 
from his superior to destroy eleven named villages. * * * 
The Pasha was about to carry his orders into effect 
when some influential Bulgarians and Turks waited on. 
him, and represented their horror at the intended cruelty, 
stating that they knew the villages intimately; that the 
inhabitants were most peaceful, industrious, and harmless, 
and did not harbor a thought of rebellion. ‘They begged 
the Pasha to accompany them to the villages and satisfy 
himself of the accuracy of their assertion. He immediately 
did so, and, of course, found that the statement was correct. 
He telegraphed to that effect to his superior, and received 
orders to spare the villages; and thus these poor people 
escaped. Would that it had been so in all cases.” (Baker’s 
‘Turkey, ch. 2.) 


Finally, if it be true that the United States may bring 
a suit to cancel a patent to land in which it has no con- 
ceivuble interest, it must be admitted that the power is 
an anomaly, matched nowhere else in the law; that its 
exceptional existence is not demanded by any defect of 
remedy within reach of the private citizen, and that in the 
hands of an unwise or an unjnst man it is liable to tre- 
mendous abuse. In «a Government such as oars the fact 
that these propositions are undeniably true ought to be 
conclusive evidence that the power does not exist. It is 
at the same time useless and dangerous. 


Third Proposition—The bill alleges that 
Beebe obtained his patent by giving a “ so- 
called bond” to convey to the ancestor of the 
claimants; but this affords no ground for an- 
nulling the patent. 


It is stated in the bill that Beebe “coerced the Register 
at Little Rock to believe” that he had acquired the con- 
sent of all the settlers on the lands to the issue of the 
patents, and “ that these floats were located to secure the 
title to the holders of the New Madrid certificates,” and 
that he “ entered into a so-called bond to convey to the 
original holders and claimants of said lands (and the bill 
states that the Philbrook heirs were such holders and 
claimants) the title he should acquire by the issue of said 
patents on said floats; which he afterwards fraudulently 
fuiled and refused to do.” 

The last statement is equivalent to an assertion that the 
heirs of Philbrook had accepted the “so-called bond,” 
and had consented to the issue of the patents, because they 
certainly would not complain of a refusal to comply with 
the conditions of the bond if they had never claimed 
anything under its provisions, 

This view, drawn from the bill, is undoubtedly the true 
one; and it is confirmed by the exhibits referred to in the 
bill. 

Of course the charge of a breach of contract on the part 
of Beebe furnishes no ground for cancelling the patent. 
In Mahn v. Harwood, 112 U. S., 365, the Court said that 
a patent “can only be avoided by a direct proceeding by 
way of scire facias, or bill in chancery, to set aside the 
grant for some reason which made its original issue a wrongful 
act,” 
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Fourth Proposition—The allegation that the 
lands were occupied by settlers, who did not 
consent to the entries upon which the patents 
issued, is no ground for cancelling the patents. 


That is an objection that the settlers might have made; 
but it is not alleged that Philbrook was a settler. 


Fifth Proposition—The exhibits to the’ bill, 
which are made a part of it, show conclusively 
that the present controversy was finally adju- 
dicated by the land officers nearly fifty years ago. 


The bill makes as exhibits the letter of the Register and 
Receiver at Little Rock, the opinion of James Whitcomb 
as Commissioner of the General Land Office, and the bond 
of Beebe, as showing how the entry of Beebe was procured. 

The letter of the Register and Receiver is as follows: 


« Lanp Orrice, LirrLe Rock, January 30, 1839. 

“Srr: Your letter of the 26th ultimo has been received, 
requiring us to report the reasons ‘ why entries No. 3549, 
3550, 3552, and 3554 were permitted to be made on land 
already occupied by prior claims long since located, and 
against the validity of which this (your) office possesses no 
evidence.’ 

“Tu reply, we have to state that these entries were per- 
mitted in conjunction with 2556, upon the demand of Ros- 
well Beebe, and the several allegations made by him, set- 
ting forth and showing conclusively that the ‘Treasury 
Department bad disallowed the pre-emption claims granted 
under the act of 1814, upon all lands south of the Arkan- 
sas, ceded by the Quapaw treaties of 1818 and 1824, in- 
cluding the pre-emption at this place, upon the grounds 
that the Indian title to these lands had not been extin- 
guished at the passage of that law, and that the validity of 
these locations depended upon the same principle, and 
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would no doubt be governed by the same rule of decision; 
and at that time no one here or elsewhere, so far as we 
have knowledge, had ever set up any claim to these lands, 
excepting persons desiring conveyances from those who 
supposed that they rightfully held from the United States 
under the pre-emption act of 1814, and the New Madrid 
locations. 

“The original plat of survey, embracing these entries, 
was at the time complete, and represented the subdivisional 
lines and the number of acres corresponding respectively 
with those certificates of entry, and there was no evidence 
of proper record on file in either of our offices to show 
that these lands were ever regularly entered or located, and 
due return made thereof according to law, except such evi- 
dence was exhibited by the pre-emption abstract from 
Batesville under the act of 1814, and the coloring of the 
plat. The capitol of the State of Arkansas is built upon 
a part of these lands, at a cost of $70,000 or more. 

“The corporate authorities of the city of Little Rock, 
as well as the inhabitants, all hold under conveyances 
derived from or under the pre-emption claim, and against 
the New Madrid claims, either by a compromise made by 
the respective claimants about the year 1821,or by the decis- 
ion of the land officers at Batesville, of which we are not 
particularly informed. 

‘“‘ All parties within the limits of the city, we believe, are 
fully satisfied that those entries which embraced it will cure 
the defects in their titles, as no <lissatisfaction is known to 
exist with any one interested in the question. Those entries 
were, therefore, allowed by us upon due reflection, under 
the belief that we were acting correctly in the discharge 
of our duties, and by which the individuals who supposed 
they rightfully claimed these lands will be enabled to obtain 
a perfect title, and thereby save and protect the rights and 
titles of numerous persons claiming under them, and to 
whom they are bound by obligation or deed. 

“ Herewith inclosed you will receive a copy of an obliga- 
tion executed for the purpose of ultimately securing the 
rights of persons who derived their conveyances from any 
of the original claimants to those several tracts of land, 
which has been duly recorded according to law, and will 
be in force trom and after the emanation of the patents. 
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The original has been deposited in our office as a public 
document, for the examination of all concerned. 
«“ We are, sir, very respectfully, your obedient servants, 
“Sam. M. RuTHerForp. 
« P. 'T. CRUTCHFIELD, 
‘“‘ JAMES WHITCOMB, Esq., 
“« Commissioner of the General Land Office, 
“ Washington, D.C.” 


The “ bond” referred to in the letter of the Register and 
Receiver was a covenant on the part of Rosweil Beebe to 
“the mayor and aldermen of the city of Little Rock in 
behalf of said city, as well as in behalf of said State of 
Arkansas, and also in behalf of any person or persons who 
may have in his own right a proper and regular chain of 
conveyance or conveyances of any town lot or lots situated 
in the first original town, now city, of Little Rock, derived 
from, by, or under any one or more of the original owners 
and proprietors of the said town,” reciting that Beebe had 

caused the lands on which the city was built * to be lo- 

cated and entered with pre-emption floating claims,” and 

binding himself, if patents should be issued to him, to con- 

vey the said lots and blocks of land to the city and State, 

and to each of the persons claiming ander any of the said 

original “owners and proprietors of the said town,” by 
. quit-claim deeds for the lands severally held by them. 

On the fifteenth of July, 1839, the Register and Receiver 
again wrote to the Commissioner of the General Land 
Office as follows: 

“ We stated in our letters of the thirtieth of January 
last that we believed there was no dissatisfaction evinced 
as to the location of the floats in this town of June last 
year. Neither do we now know of any particular dissatis- 
faction on the subject, further than the very great anxiety 
with which every person is impressed to obtain a perfect 
right to the property claimed and purchased by him, and 
the doubt entertained by some of obtaining the same 
througb and by the location of said floats. } 
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« The individual who located these floats, in June of last 
year, entered into an obligation and covenant (a copy of 
which we transmitted to you with our letter of the thirtieth 
of January last) by which he agreed, in case the lands so 
located by him should be patented to him, he would convey 
title to all persons holding improvements on the lands so 
located, and deriving their conveyances from any one of 
the original locators or proprietors of the town, which we 
know was all that the settlers, occupants, and purchasers of 
town lots desired. * * * As the location of William 
Russell was suspended in your office for nearly twenty years, 
and was not officially annulled and set aside till last month, 
and not being able to divine what may be the final decision 
in relation to the other claims to the lands, which inclade 
this city, and being both of us deeply interested, as pro- 
prietore of property and town lots, we have joined a num- 
ber of other citizens in appealing to Congress, by memorial, 
to confirm and make valid the said location of William 
Russell, from: whom we all derive conveyances for our town 


property.’’ 


The petition to Congress thus referred to was signed 
by a large number of persons claiming to be property- 
holders. It recited that one Murphy and one White had 
claimed a pre-emption on the lands; that their pre-emption 
right “ was conveyed to William Russell many yearssince ;” 
that Russell and others had laid off the town on the lands; 
that the memorialists had bought lots from them in good 
faith, and had made extensive improvements on the lands; 
that many of the lots had passed through many hands in 
the preceding nineteen or twenty years, “ under the full 
aud confident belief that the pre-emption of the original 
proprietors, together with their conveyance to William 
Russell, was sanctioned and confirmed by the Government; ” 
that large and valuable improvements had been made on 
the land, “‘such as a state-house, court-house, etc. ;” and 
that “the private and public improvements will amount at 
this time to several millions of dollars.” They had recently 
learned that the Murphy pre-emption had been annulled 


a ee ae 


31 


and set aside. They were informed that Roswell Beebe had 
located “within the last twelve months some floating 
pre-emptions on the land, and that he was trying to get a 
patent;” they had countided in the honesty of those from 
whom they had bought, and had “ ever believed they were 
safe from the intrusions of designing and artful specu- 
lators!’’ They respectfully represented “ the distress which 
must inevitably ensue if the lands above described are not 
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confirmed to the assignees of the original pre-emptors, or 
so arranged that the present owners and occupants of lots 
are not secured in the enjoyment of their rights thus ob- 
tained;” and, finally, they prayed that the original loca- 
tions might in some way be confirmed. 

On the twenty-eighth of August, 1839, Beebe wrote to 
the Commissioner of the General Land Office that the per- 
sons moving in the matter of the memorial had no lots in 
that part of the city for which he asked patents; that 
many had signed it “from improper statements made to 
them at the moment, or without knowing or caring any- 
thing about the matter; and that there were only twenty- 
seven of the signers who were property-holders.” 

The memorial seems to have dropped, and nothing more 
is heard of it, all parties apparently acquiescing in the 
issue of the patents to Beebe; quite a number of them, no 
doubt, contemplating the suits that were afterwards brought 
after the issue of the patents, and which were fought out 
with that obstinacy which carried the cases through all 
the Courts to which the adverse claimants could procure 
access. 

The letter of the Commissioner of the General Land 
Office is dated September 18,1839. In that letter he recites 
the various claims before him: “ The claims of Cockerham, 
under the New Madrid location ; ” «‘ the New Madrid claims 
of Peter Poirier and Eloi De Jarlois, under the law of sev- 
enteenth of February, 1815;” “pre-emption enty No. 
241, in name of William Russell; ” the claim of “ Matthew 
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Cunningham, under act of twenty-sixth of May, 1824; by 
the same person, under act of twenty-ninth of May, 1840 ; 
same tract claimed by Christian Brumback, under act of 
twenty-ninth of May, 1830, and also by Gen. Pope, under 
act of fifteenth of June, 1832, and also by Elizabeth Bac- 
chus, under act of twenty-second of June, 1838;” claim 
of “ William Cummins, under act of nineteenth of June, 
1834;” claim of “Richard C. Byrd and Nicholas Peay, 
under act of nineteenth of June, 1834, and the floats Nos. 
8,549, 3,550, 3,552, and 3,554, certificates for which have 
been issued at Little Rock.” The Commissioner then 
states that several of the claims have already been “ dis- 
posed of, and the only claims to be examined are the New 
Madrid locations, the claims under the act of 1830, of 
Brumback and Cunningham, that of Gov. Pope, under 
the act of fifteenth of June, 1832, and the floats under 
the act of nineteenth of June, 1834.”’ 

This letter, which is addressed to the Hon. Levi Wood- 
bury, Secretary of the Treasury, concludes as follows: 


“ Nothing, then, appears to prevent the confirmation of 
the floats but the want of a compliance with the directions 
in the circular from this office, dated October 10, 1837, 
requiring the written consent of those upon improved 
lands to be filed when such land was applied for. As 
these floats were located to secure the title to the holders of the 
New Madrid locations, and the pre-emption claims under 
the act of 1814, from whom conveyances to individuals to 
all the town property are said to be derived, and as the 
floating claimant has entered into bond for the convey- 
ance to them of all the title he shall acquire by issuing a 
patent on these floats, it is respectfully submitted whether 
the spirit of that circular has not been complied with by 
the filing of that bond, particularly as no objection has 
been mide except by those claiming part of the same land 
by pre-emption, and as numerous letters from alleged 
large property-holders in the city of Little Rock have 
been received, and herewith transmitted, arging the con- 
firmation of the floats as the only means of securing their 
titles, heretofore deemed good, and expressing the fullest 
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confidence that the bond aforesaid, upon such confirma- 
tion, will effect that object. 
“ Respectfully, your obedient servant, 
“James WHITCOMB, 
“ Commissioner.” 


On receipt of this letter the Secretary of the Treasury 
wrote as follows: 
“TREASURY DEPARTMENT, September 24, 1839. 
‘«. COMMISSIONER, OF THE GENERAL LAND OFFICE. 
“Sir: Under the views presented in your letter of the eight- 
eenth instant, I see no sufficient objection to the confirma- 
tion of the floating entries, and the issue of patents there- 


upon. 3 | | 
“Tam, respectfully, sir, your obedient servant, 
« Levi Wooppory, 
« Secretary of the Treasury. 


« P, S.—-All the papers are herewith returned.” 


Thus, at last, came to an end one of the most obstinate 
and long-contested controversies that have been adjudi- 
cated by the officers of the Land Department. 

Now, the Philbrook claims were either represented in 
this controversy or they were not. 

If they were not represented, then the claimants were 
guilty of such gross laches as amounted to a total abandon- 
ment of all claim. 

The controversy as to the right to enter these lands was 
pending before the Land Department for over twenty 
years; certainly asufficient length of time to enable all the 
parties having any interest to be heard. 

But we have here the express adjudication of the Com- 
missioner, of date September 18, 1839, that the owners of 
the New Madrid claims mentioned in the bill in this case 
were before him, and that the “ floats were located to secure 
the title to the holders of the New Madrid locations and the 
pre-emption claims under the act of 1814.” 
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Does any one imagine that an adjudication thus made, 
after twenty years of inquiry aud deliberation, can now be 
set aside after forty-nine years of acquiescence? If so, he 
must certainly conceive that all of our land titles are 
destitute of any substantial foundation whatever. 

In Simmons v. Ogle, 105 U. 8., 271, it appeared that 
Simmons held under a patent dated June 12, 1874. Ogle 
filed a bill against him to vompel a conveyance-of the legal 
title, on the ground that he possessed ‘a superior equity, 
claiming, in short, that he had entered the land long before 
the entry of Simmons, upoa which the patent was issued 
to bim. The Court say of a memorandum of an eutry on 
the books of the Register of the Land Office, dated De- 
cember 30, 1835, signed by the Register, being that under 
which Ogle claimed in opposition to the patent, that it is 
“open to the weakness which arises from the fact that in 
all such completed sales two other documents of superior 
probative force usually attend the sale, one of them invari- 
ably, neither of which is here produced or shown ever to 
have existed. ‘The most conclusive of these is the patent. 
There is no pretense here that any patent ever existed to 
any one ov Wistanley’s purchase.” 

The other paper referred to by the Court was a certificate 
of entry. ‘ This,” the Court say, “is a paper in two parts, 
the first of which is signed by the Register, giving a 


description of the land, the amount paid for it, the name of 


the purchaser, and a statement that on its presentation at 
the General Land Office a patent would be issued to the 


purchaser. The second, signed by the receiver, is a simple 


receipt for the payment of the price and a description of 
the land for which it was paid.” 

It was the absence of these two papers that rendered the 
plaintiff’s claim abortive. 

So, under the New Madrid act, the claimant, on perfect- 
ing his title, was entitled to two papers, evidencing that 
fact—-one the patent and the other the certificate of the 
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Recorder of Land Titles. (Hot Springs Cases, 92 U. 8., 
708.) Neither of these is produced, nor is their absence in 
any way accounted for. As for the certificates granted by 
Stillman O’Fish, Recorder of Land Titles in 1875, nearly 
forty years after the lands had been patented, they could 
be evidence of nothing save of official delinquency. 

In the case of Simmons v. Ogle, just referred to, suit 
must bave been brought very soon after the patent was 
issued. 

The same thing is true of the case of Polk v. Wendal, (9 
Cranch, 87,) in which the Court held that a patent justifies 
@ presumption that all the previous requisites of the law 
have been complied with. 1 

In the case of Minter v. Crommelin, (18 How., 88,) in 
order to sustain the patent the Court presumed an order 
from the Secretary of the Treasury, declaring that the 
lands had been abandoned by the Indians, though no evi- 
dence of any such order was made to appear. The Court 
said : 

“The rule being that the patent is evidence that all 
previous steps had been regularly taken to justify making 
of the patent, and one of the necessary previous steps 
here being an order from the Secretary to the Register to 
ofter the land for sale, because the warrior had abandoned 
it, we are bound to presume that the order was given.’ 


It is in effect admitted by the bill that there was a time 
when the New Madrid claims were regarded as _ naullities, 
“ The defects of the said New Madrid act, and of the loca- 
tions thereunder, have been cured by subsequent acts of 
Congress ; and the opinions of the Attorneys-General and 
decisions of the Departments in reference thereto, and in 
reference to the locations of said floats, have been over- 
ruled by later and better opinions and decisions of the 
Department, and by decisions of the Supreme Court of the 
United States.” 

Granting the truth of this allegation, it becomes quite 
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apparent that these “ later and better decisions ” were not 


foreseen by the New Madrid claimants, or any other per- 
sons, with absolute precision. In the meantime, these 
New Madrid claims were naturally regarded in the light of 
such opinions and decisions as had beeu officially promul- 
gated. Taking, then, the case from the point of view of 
the plaintiffs, it is clear that the delay of fifty-five years, 
during which the New Madrid claims mentioned in the 
bill were allowed to sleep utterly destitute of animation, 
can only rationally be accounted for on the theory that 
during that time they were abandoned as being invalid in 
law and worthless in fact, or that they were duly presented 
to the Commissioner, as stated by him. 

It is quite true that the bill states that the consent of the 
heirs of Philbrook and other settlers and claimants “ to the 
location of said floats, and the issuance of said Beebe pat- 
ents, was never obtained as required and provided by the 
act of Congress and the rules and regulations of the Land 
Department of the United States, as embodied in the cir- 
cular of the United States Land Office of October 11, 
1837.” This is clearly a negative pregnant. Whether all 
the occupants of the land actually consented, it is now 
rather late in the day to inquire; nor is it of the least im- 
portance, after the lapse of so many years, to inquire as to 
whether the consent thus obtained was rendered in the pre- 
cise form required by a circular letter issued from the Land 
Department. | 

The validity of the patent does not depend upon the 
ability of those who claim under it to show these facts. 
There was a time when it was essential to prove that con- 
sent; and there was a tribunal created by law to pass on 
the question, having plenary jurisdiction in the premises. 
This question was submitted to that tribunal, and it was 
decided by it. ‘This decision has the force of a judgment 
of a court of record. 


The exhibits filed with the bill show that the question of 


the consent of all parties having any interest was not only 
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involved, but that it was actually decided. They show 
that there had been a long and ardent contest between the 
various claimants. James Whitcomb, the Commissioner, 
was considered as one of the ablest men of the country at 
a time when the country was prolific of able men. It is 
not to be presumed that he passed on a question of so much 
weight without having all the parties in interest before him. 
To have done so under the circumstances, when the issue 
of the patent involved the title to the land on which a 
growing town, the capital of the State, was built, after the 
long and stringent litigation that had run its course in the 
Department, would imply a serious official delinquency. 
No such presumption can be indulged in. It is a maxim 
of the law that all official acts are presumed to be rightly 
done. 

Certainly the Commissioner would not have said that the 
entry wus allowed “to secure the title to the holders of the 
New Madrid locations,’ unless he had evidence satisfac- 
tory to his mind that the owners of those locations were 
before him by a proper representation. ‘These things were 
not done in a corner. The letter of Whitcomb was pub- 
lished to the world; aud it and the same accompanying 
documents bave figured in several printed transcripts of 
this Court. For him to say that he permitted an entry in 
favor of A for the use of B, and to strengthen his title, 
without the consent of the latter, would have exposed him 
to ridicule and censure. 

The decision of the land officers on a matter within 
their jurisdiction is of the same force and efficacy as a 
judgment of a Court. 

Steel v. St. Louis Smelting Co., 106 U.3., 447. 
Moore v. Robbins, 96 U. 8., 532. 


« Long and undisputed possession of any right or prop- 
erty affords a presumption that it bad a legal foundation ; 
and rather than disturb men’s possessious, even records 
have been presumed. 

Lyne v. Bank of Kentucky, 5 J. J. M., 562. 
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In Vance v. Burbank, 101 U. S., 514, there had been a 
contest between the parties in the Land Office in 1854. 
The equity suit to settle the title was brought in 1877. 

The Court said in that case: 


“No fraud is charged on the Register and Receiver, or 
on the heirs of Perkins in respect of the keeping back the 
evidence; if, in fact, any was not sent forward, and Scott 
did not discover the omission until within one year of the 
time of the commencement of this suit, he must have been 
grossly neglectful of his own interests. He does not now 
state what the omitted evidence was, or that it was any- 
thing more than cumulative. ‘The extent of bis aver- 
ment is that it strongly supported his claim in the contest. 
For all we know, the other evidence may have been equally 
strong, and might have covered the whole ground. As to 
the alleged fraud in the description of the compromise 
line, it is sufficient to say that, according to the bill, this 
fraud, if in fact it existed, was discovered long before the 
contest in the Land Department; and if it had importance 
in the case, the amplest opportunity was given to show the 
error and get relief against the agreement. This is one of 
the matters that might have been presented to the Land 
Department, and therefore is concluded by the decision of 
that tribunal. Under these circumstances, it would be gross 
injustice to attempt to open that inquiry at this late day 
in favor of Scott himself, or apy one claiming under him, 
upon his own title, irrespective of any his wife might 
have.” 


In that case ouly twenty-three years had elapsed from 
the time of the beginning of the contest in the Land Office 
until the bringing of the suit; in this case over sixty. 

In the case last cited, the Court further said: 


“The appropriate officers of the Land Department have 
been constituted a special tribunal to decide such ques- 
tions, and their decisions are final to the same extent that 
those of other judicial or quasi-judicial tribunals are. 

“It has been settled that the fraud in respect to which 
relief will be granted in this class of cases must be such 
as has been practiced on the unsuccessful party, and pre- 
vented him from exhibiting bis case fully to the Depart- 
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ment, so that it may properly be said that there has never 
been a decision in a real contest about the subject-matter 
of inquiry. False testimony or forged documents, even, are not 
enough, if the disputed matter has actually been presented to or 
considered by the appropriate tribunal. The decision of the 
proper officers of the Department isin the nature of a 
judicial determination of the matter in dispute.” 


In United States v. Schurz, 102 U. 8., 401, the court 
said : 

“It is clear that the right and duty of deciding all such 
questions belong to those officers, and the statutes have 
provided for original and appellate bearings in that De- 
partment before the successive officers of higher grade up 
to the Secretary. They have, therefore, jurisdiction of 
such cases, and provision is made for the correction of 
errors in the exercise of that jurisdiction. When their de- 
cision of such a question is finally made and recorded in 
the shape of a patent, how can it be said that that instru- 


ment is absolutely void for such errors as these ? 
. . . * . 


“ Here the question is whether this land has been with- 
drawn from the control of the Land Department by certain 
acts of other persons, which include it within the limits of 
un incorporated town. The whole question is one of dis- 
puted law and disputed facts. It was a question for the 
laud officers to consider and decide before they determined 
to issue McBride’s patent. It was within their jurisdiction 
todoso. If they decided erroneously, the patent might 
be voidable, but not absolutely void. 

«“ From the very nature of the functions performed by 
these officers, and from the fact that a transter of the title 
from the United States to another owner follows their 
favorable action, it must resalt that at some stage or 
other of the proceedings their authority in the matter 
ceases, 

‘¢ It is equally clear that this period is, at the latest, pre- 
cisely when the last act in the series essential to the transfer 
of the title has been performed. Whenever this takes 
place, the land has ceased to be the land of the Govern- 
ment; or, to speak in technical language, the legal title 
has passed from the Government, and the power of these 
otticers to deal with it has also passed away.”’ 
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The exhibits show that there were many conflicting 
claims to this land, involving many questions of law and 
fact, including that of devolution of title. Philbrook and 
his associates did not claim except derivatively. So far as 
they were concerned, it was necessary to examine not only 
the validity of the New Madrid claims, but also the ques- 
tion as to whether those claiming under them had acquired 
their titles in such » manner as to give them a standing in 
the pending inquiry. Over all these questions the land 
officers had jurisdiction; and they had peculiar advan- 
tages in arriving at a satisfactory conclusion. In Wilcox 
v. Jackson, 13 Peters, 498, the Court likened the action of 
the land officers to that of a court of justice, and in doing 
so, citing the language of Elliott v. Piersol, 1 Peters, 340, 
said : , 


“ Where a Court.has jurisdiction, it has a right to decide 
every question which occurs in the cause.” 


In the case of Quinby v. Conlan, 104 U.S., 426, the Court 
said : 


“In this case the allegation that false and fraudulent rep- 
resentations, as to the settlement of the plaintiff, were made 
to the officers of the Land Department, is negatived by the 
finding of the Court. Jt would lead to endless litigation, and 
be fruitful of evil, if a supervisory power were vested in the 
Courts over the action of thenumerous officers of the Land Depart- 
ment on mere questions of fact presented for their determina- 
tion. It is only when those officers have misconstrued the 
law applicable to the case, as established before the Depart- 
ment, and thus have denied to parties rights which, upon 
au correct construction, would have been conceded to them, 
or where misrepresentations and fraud have been practiced, 
necessarily affecting their judgment, that the Courts can, in 
a proper proceeding, interfere and refuse to give effect to 
their action.” 


Nor will a court of chancery, in any case, interfere as 
aguinst the patentee aud those claiming under him, unless 
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the facts authorizing such action are undisputed. In Mar- 
quez v. Frisbie, 101 U. 8., 476, the Court used the follow- 
ing language : 


“ But that in this class of cases, as in all others, there 
exists in the courts of equity the jurisdiction to correct 
mistakes, to relieve against frauds and impositions, and in 
cuses where it is clear that these officers have, by a mistake 
of the law, given to one man the land which, on the undis- 
puted facts, belonged to another, to give appropriate relief. 

* * - * * . + 

“This means, and it is a sound principle, that where 
there is a mixed question of law and fact, and the Court 
cannot so separate it as to see clearly where the mistake of 
law is, the decision of the tribunal to which the law has 
confided the matter is conclusive.” 


In the same case, in speaking of loose and general alle- 
gations of fraud, such as make up the staple of the bill in 
this case, the Court further said: 


“It is too obvious for comment that in all this the only 
use of the words fraud and fraudulent is to stigmatize acts 
which are adverse to the plaintiff’s view of his own rights. 
But there is not a syllable which defines an act fraudulent 
ln nature, or done or performed under the influence of cor- 
rupt motives, or by corrupt means, by the defendant or by 
any of the land officers who had to deal with his claim. 
These officers are not named. It is idle at this day to sup- 
pose that the expensive machinery of a court of equity is 
to be put in operation for the purpose of reviewing and 
reversing the judgment of the tribunals to whom that ques- 
tion is by law entrusted, in such loose, untraversable alle- 
gations of fraud in general.” 


In the case of Lansdale v. Daniels, 100 U.8., 118, the 
Court said : 


‘Complaint is made by the defendant of the Land De- 
partment in granting the patent to the plaintiff; but it is 
too clear for argument no case is made to warrant the Court 
here in reversing that decision. (Shepley v. Cowan, 91 U. 


S., 330; Moore v. Robbins, 96 Ib., 530.) Reference to these 
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authorities is sufficient to show that the defendant is not 
entitled to the relief asked; but if the law were otherwise, 
it would not benefit the detendant, as he does not show 
what questions were litigated before the land officers, nor 
does the record contain any specifications as to what the = 
i aa ad 


| rulings of the officers were in regard to any particular 
point. It appears that there was a contest between the 
parties there, and that the case was decided in favor of the 
plaintiff; but the grounds of the decision are not stated, 
Such being the state of the pleadings, it is impossible to 
say that any error of law was committed by the tribunal.’’ 


| In the recent decision of this Court, (Steele v. St. Louis 
Smelting Co., 106 U. S., 447,) the Court said : 


“The validity of a patent of the Government cannot be 
assailed collaterally because false and perjured testimony 
may have been used to secire it, any more than a judgment 
of a court of justice can be assailed collaterally on like 
ground. If a judgment has been obtained by such means, at 
the remedy of the aggrieved party is to apply for a new 
trial or take an appeal to a higher Court; and if the testi- 
mony was accompanied with acts which prevented him 
| from presenting to the Court the merits of his case, or by 
which the jurisdiction of the Court was imposed upon, he 
may also institute some direct proceeding to reach the judg- 
ment.” Citing with approval— 


U.S. v. Flint, 4 Sawyer, 42, and other cases. 


caeneeteeentee name 


1 If the heirs of Philbrook had a valid claim at any time, 
1! doubtless they might abandon it. 

House v. Talbot, 51 Tex., 467. 

Thornton v. Murray, 50 Jb., 161. 


As we shall see hereafter, even a grant will be presumed 
in favor of long possession. 
| In Minter v. Cromelin, 18 How., 87, in order to uphold 
i the patent the Court presumed that there had been a decla- 
ration by the Secretary of the Treasury that the Indian 


Pi NR A AR AR ad er ee ee ee ee 


43 


reservation had been abandoned, though there was no evi- 
dence whatever of any such declaration. 

In MacKay v. Easton, 19 Wall., 63, the plaintiffs claimed 
under a bond for title and a deed from J. Smith, which 
they and their.predecessors in title had held for fifty-two 
years without any effort to enforce them. The Court 
said: 

“The reasonable aud natural presumption arising from 
all the circumstances is, that Gillespie finding, after receiv- 
ing his deed, that Smith had already conveyed the property 
to Easton, and the right of location on other lands, in con- 
sequence of its injury, did not assert any claim to the land, 
and that thus the deed bad been suffered to remain without 
uny attempt to euforce it, until the increased value of the land 
locuted had tempted speculators to test its efficacy by litigation.” 


In Fremont v. U. 8.,17 How., 679, Fremont claimed 
under a Mexican claim which had long been neglected. 
The Court said: 


“ Upon this view of the subject, we proceed to inquire 


whether there has been any unreasonable delay or want of 


etfort on the part of Alvarado to fulfil the condition. For, 
if this was the case, it might justly be presumed, as in 
Florida and Louisiana concessions, that the party had aban- 
doned his claims before the Mexican power ceased to exist, 
and was now endeavoring to resume it, from the enhanced 
value under the United States.” 


The doctrine was reannounced in French v. Fyan, 93 U. 
S., 172. 

After the issue of a patent, it is not common for the pat- 
entee to preserve all the memoranda, the conveyances, and 
proofs upon which it was procured. All these are merged 
in the patent, which is considered as the bighest evidence 
of title, superseding everything that was preliminary thereto. 
To require the patentee, or his heirs or assiguees, nearly a 
half a century after the issue of the patent, to produce all 
the evidence necessary to make good his claim to the patent 
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in the first instance, would be rank injustice. This would 
be to invert the pyramid, to subordinate the patent as an 
instrument of evidence to the initial proofs on which it was 
granted. 

The celebrated case of Grignon v. Astor, 2 How., 181, 
involved the validity of an order made by the County Court 
for the sale of land belonging to a deceased persou. The 
Court said: 


«The record of the County Court shows that there was a 
petition representing some facts by the administrator, who 
prayed an order of sale; that the Court took those facts 
which were alleged in the petition into consideration, and 
for these aud divers other good reasons ordered that he be 
empowered to sell, It did then appear to the Court that 
there were facts and reasons before them which brought 
their power into action, and that it was exercised by grant- 
ing the prayer of the petitioner, and the decree of the Court 
does not specify the facts and reasons, or refer to the evi- 
dence on which they were made to appear to the judicial 
eye; they must have been, and the law presumes that they 
were, such as to justify their action. But though the order 
of the Court sets forth no facts on which it was founded, 
the license to the administrator is tull and explicit, showing 
what was considered and adjudicated on the petition and 
evidence, and that every requisition of the law had been 
complied with before the order was made, by proof of the 
existence of all the facts on which the power to make it 
depended. We all know that even in the old States the 
records of these and similar proceedings are very imper- 
fectly kept; that where it consists of separate pieces of 
paper they are often mislaid or lost by the carelessness of 
clerks, and their frequent changes. Regular entries of the 
proceedings are not entered on the docket as in adversary 
cases, nor are the facts set forth in the petition entered at 
large; and it is no matter of surprise that in.so new and 
remote a part of the country as the place where these pro- 
ceedings were had this state of things should exist. Nor is 
it necessary that a full or perfect account should appear in 
the records of the coutents of the papers on the files or the 
judgment of the Court on matters preliminary to a final 
order; it is enough that there be something of record which 


45 


shows the subject-matter before the Court and their action 
upon it, that their judicial power arose and was exercised 
by a definite order, sentence, or decree. ‘The petition in 
the present case called for a decision of the Court that the 
facts represented did or did not appear to them to be sufhi- 
cieutly proved. They decided that they did so appear, 
whereby their power was exercised by the authority of the 
law, and it became their duty to order the sale.” 


In the case of Philadelphia R. R. Co. v. Stimpson, 14 
Peters, 458, the contest was as to the validity of a patent for 
an invention ; but the rule in this respect does not vary from 
that applied in the case of a patent for land; and the Court 
so held. Story, judge, in delivering the opinion, said: 


« The patent was issued under the great seal of the United 
States, and is signed by the President and countersigned 
by the Secretary of State. It is a presumption of law that 
all public officers, and especially such high publie funetion- 
aries, perform their proper official duties until the contrary 
is proved. And where, as in the present case, an act is to 
be done, or patent granted, upon evidence and proofs to be 
laid before a public officer, upon which: he is to decide, the 
fact that he has done the act, or granted the patent, is 
prima-facie evidence that the proofs have been regularly 
made, and were satisfactory. No other tribunal is at lib- 
erty to re-examine or controvert the sufficiency of such 
proofs, if laid before bim, when the law has made such 
officer the proper judge of their sufficiency and compe- 
tency. * * * Patents for lands, equally with patents 
for inventions, have been deemed primu-fucie evidence that 
they were regularly granted, whenever they have been 
produced under the great seal of the Government, without 
any recitals of proofs that the prerequisites of the acts 
under which they have been issued have been duly ob- 
served.” ) | 


In the case of Menrose v. Griffith, 4 Binney, 236, Chief 
Justice Tilghman, delivering the opinion, said that “after 
a great length of time conveyances from the original war- 
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rantee will be presumed in favor of-a patent attended with 
possession.” 


“It is too much to require that the patentee, and those 
holding under him, should be called upon through all time 
to show that every legal requirement has been complied 
with; and particularly to be called upon to show that 
proofs had been made in cases depending upon verbal or 
parol evidence, of which no record was kept or required 
by law.” 

Styles v. Gray, 10 Texas, 503. 
Briggs v. Jasper County, 49 Lowa, 485. 


Various other decisions might be cited sustaining the 
same principle; but any farther citation would seem to be 
unnecessary. Perhaps no case has been presented to the 
Courts where the application of the doctrine in question 
was more imperiously necessary. In most cases land 
entries are made ex parte, with no opportunity to contest ; 
but in this case there was an actual contest of unparalleled 
vigor and duration. In most cases we can only infer what 
questions were passed on from the fact that the patent was 
in fact issued; but in this case the letter of the Commis- 
sioner discloses the fact that the owners of the New Madrid 
claims were parties to the contest—victorious parties—in 
whose favor and at whose instance the patents were issued. 

Yonsidering that the contest in this case was pursued 
until a final decision was reached by the highest officers of 
the Government whose native province it was to decide 
such matters, it cannot be successfully asserted that the 
finding is inferior in dignity or conclusiveness to that the 
efficacy of which was tested in United States v. Flint, 
where a special act of Congress had created a local tribunal 
to pass on the title to the lands in controversy. In that 
act it was indeed declared that the finding of the commis- 
sion should be conclusive; but Mr. Justice Hoftman, in 
delivering the opinion of the Court, conceded “that all 
final judgments of Courts of competent jurisdiction are 
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conclusive, and that the conclusiveness attributed by the 
act to final decrees in this class of cases is no greater than 
that possessed by other final decrees. All may be im- 
peached for fraud ;” so that part of the act was merely de- 
claratory, and did not give any additional force to the ac- 
tion of the Commissioners. 

But the same judge said: 

“It will not be disputed that if the allegations in this 
bill are sufficient to show jurisdiction, every case heretofore 
decided under the provisions of the act may be reopened 
for examination in this Court on its merits, whenever the 
Attorney-General, or those to whom he may delegate his 
authority, consider themselves justified in alleging that 
false and fabricated documentary evidence of title has 
knowingly been presented. * * * In truth, stripped of 
all disguises, these proceedings are, in effect, appeals to this 
Court from. the decisions of the special tribunals, or they 
are bills of review to set aside the decrees for newly-dis- 
covered evidence; and the allegations of fraud which are 
supposed to give jurisdiction to the Court only reveal more 
clearly the true nature of the suits.” 


The language thus used by the Court is vigorous and 
emphatic, but the ills to be apprehended from the success- 
ful maintenance of the suit in California was but insignifi- 
‘ant when compared with those which would flow from a 
decree such as is prayed for in the bill in this case. In the 
suit of the United States v. Flint nothing more was pro- 
posed than to unsettle the titles that bad been passed upon 
by a special local tribunal ; but now the attack is made on 
the security of nearly all of the land titles west of the 
Alleghany Mountains; that is, on all the land titles that 
have emanated from the United States Government. There 
is not among these immense grants, on some of which 
prosperous cities are built, vying in wealth and popula- 
tion with the great capitals of the world, a square inch of 
ground that possesses the slightest immunity from litiga- 
tion; nor would the humblest home on the frontier, the 
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modest abode of innocence and industry, be safe from the 
rapacious rescripts of a corrupt or an incompetent Attor- 
ney-General if this suit could be maintained. 

On the authorities and on principle this case does not 
differ from an attack in chancery on any other judgment. 
If a sheriff or marshal’s deed had been made fifty years 
ago, and the grantee named in it, and his assignees, had 
been continuously in possession, and some one should file 
a bill to cancel it, on the ground that the judgment in 
which the deed had its origin was rendered on a note 
which did not belong to the plaintiff in that suit, who had 
fraudulently claimed to be the owner of it, what would be 
said of such a suit? 

The New Madrid claims referred to passed from hand 
to band; with almost as much facility as a promissory note ; 
and after so many years an inquiry on such a subject could 
not be otherwise than unsatisfactory, provided we go back 
of the finding of the land officers. An impartial judg- 
ment must result in the conclusion that they would be 
more apt to learn the truth than the Court would be at this 
remote period, when it is impossible even to charge fraud 
in a traversible manner. For the rest, Mr. Justice Field, 
in the Flint case, said: 


“The frauds for which courts of equity will interfere to 
set aside or stay the enforcement of a judgment of a Court 
having jurisdiction of the subject-matter and the parties, 
must consist of extrinsic collateral facts not involved in 
the consideration of the merits. ‘They must be acts by 
which the successful party has prevented his adversary 
from presenting the merits of bis case, or by which the 
jurisdiction of the Court bas been imposed upon. * * * 

“If the present bill could be sustained upon the grounds 
alleged, and we should set aside the decree of the District 
Court, a new bill might, years hence, be tiled to annul our 
judgment and reinstate the original decree, on the same 
grounds urged in this case, that fabricated papers and 
fulse testimony had been used before us, which eluded the 
scrutiny of the counsel and escaped our detection. Of 


‘ 
am 
j 


‘ 
. ieee To ceaal a — 
+. 


49 


course, under such a system of procedure the settlement 
of land titles in the State would be postponed indefinitely, 
and the industries and improvements which require for 
their growth the assured possession of land would be 
greatly paralyzed.” 


Farther on, in speaking of a bill like the present, he says 
that “it does not lie where the decree in the original cause 
was obtained by conseut, or where objections to the decree 
rendered were subsequently withdrawn, and consent was 
given to its execution.” 


In the same case Judge Sawyer said: 


* * * “Ttis a startling proposition to those who hold 
patents, to lands issued upon confirmed Spanish or Mexi- 
can grants that after twenty-five years of compulsory liti- 
gation, intended, in the language of the various acts of 
Congress, to ‘settle titles to land in the State of California,’ 
the holders of all such patents are liable to be called upon 
to relitigate their claims with the Government in the ordi- 
nary courts of justice; and that the patent, instead of being 
conclusive evidence of a ‘settlement’ of the title—the end 
of litigation—is but the foundation for the beginning of a 
new contest to unsettle it, in the tribunals of the country, 
which before had no jurisdiction whatever over the subject- 
matter. The very institution of these suits in the name 
and by the authority of the Government was well calcu- 
lated to produce, and doubtless did produce, a general dis- 
trust of such titles, and a widespread, if uot well-founded, 
alarm.” 


It is almost needless to say that the case made in U. 8, 
v. Flint was infinitely stronger than that made by the bill 
in the present suit. In that case it was alleged in the bill 
that the former adjudication was based on a forged grant, 
which had been fraudulently introduced in evidence by the 
successful party, the forgery not being at the time sus- 
pected by the adverse claimants, ‘The case was referred to 


by McCrary, J.,in Brooks v. O'Hara, 8 Fed. Rep., 533, as 
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being a very strong one. Yet it went off on demurrer to 
the bill. ‘The case was affirmed in the Supreme Court, 
when Mr. Justice Miller, in delivering the opinion, said: 


“ But there is au admitted exception to this general rule 
in cases where, by reason of something done by the suc- 
cesstul party to a suit, there was, in fact, no adversary trial 
or decision of the issue in the case. Where the unsuccess- 
ful party has been prevented from exhibiting fully his case 
by fraud or deception practiced on him by his opponent, as 
by keeping him away from Court, a false promise of com- 
promise, or where the defendant never had knowledge of 
the suit, being kept in ignorance by the acts of the plaintiff; 
or where an attorney fraudulently, or without authority, 
assumes to represent a party and connives at his defeat; or 
where the attorney regularly employed corruptly sells out 
his client’s interest to the other side—these, and similar 
cases Which show that there bas never been a real contest 
in the trial or hearing of the case, are reasons for which a 
new suit may be sustained to set aside or annul the former 
judgment or decree, and open the case for a new and fair 
hearing. 


* * ** ” . . 


“On the other hand, the doctrine is equally well settled 
that the Court will not set aside a judgment because it was 
founded on a fraudulent instrument, or perjured evidence, 
or for any matter which was actually presented and con- 
sidered in the judgment assailed.” 

U. 8. v. Throckmorton, 98 U. 8., 66. 


Sixth Proposition—-The heirs of Philbrook are 
estopped from setting up any claim to the land. 


We have seen that the bill passes over a period of fifty 
years by merely saying that the town was laid off and in- 
corporated, and the city was built. One might be curious 
to know what the heirs of Philbrook were doing while 
others were building cities; but no light is thrown on that 
subject. It is obvious that persons standing by and seeing 
lands so often bought and improved by others, believing 
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that they had a title, without making known their claim, 
are estopped from setting up a title in themselves, 

Danley v. Rector, 10 Ark., 212. 

Shall v. Biscoe, 18 J6., 165. 

Horner v. Hanks, 22 Jé., 583. 

Chapman v. Chapman, 59 Penn., 214. 

Cumberland R. R. Co. v. MeLanahan, J6d., 23. 


Seventh Proposition—The statement in the bill 
that the ruling made by the land officers in allow- 
ing the entries has since been overruled “ by later 
and better decisions,” shows no ground of equitable 
jurisdiction. 

The statement of the proposition is its own best refuta- 
tion. It is not true that whenever a legal principle is over- 
ruled, all cases previously adjudicated can be, on that ac- 
count, re-opened and re-adjudicated. If that wereso,no title 
could ever be called secure. Every decision departing from 
aby previous decision might renew litigation that had long 
been closed, and would be atteaded by perils which could 
not be foreseen. 

In the case of Doe v. Watson, 8 How., 272, the Court 
said: 

‘A decision thus made, and which seems to have been 
acquiesced in for more than half a century, within which 
time the property, by descent or otherwise, must have passed 
through the bands of persons who belonged. to two or three 
generations, and which las necessarily become a rule of 
property, would seem to close all litigation under the will. 
But if the question remained open and unatfected by the 
lapse of time, the change of owners and the great increase 
of value in the property, we should have difficulty in com- 
ing to any other decision than the one above stated.” 


In Willis v. Valette, 4 Met., (Ky.,) 186, the Court said: 


“Facts before the Court at the time of the original trial 
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furnish no ground for a new trial, even if the decision upon 
them has been erroneous.” 


The view taken of the law on this subject in the bill has 
nothing to support it. So far is it from being true, when a 
cause has been decided by the Supreme Court, and it 
comes before that Court again, the former decision is taken 
as being a final settlement of the controversy, as far as it 
extends, even though the Court should be convinced that 
it was wrong. 

Porter v. Hanley, 10 Ark., 186. 


Regarding this subject, the Supreme Court of Arkansas 
has used the following language: 


« Public policy, as well as public liberty, require that the 
power of every department of the Government should be 
circumscribed and limited; and this we conceive to be 
equally necessary us well as to the time and manuer in which, 
as to the subject-matter over which, they shall be exercised. 
‘To concede that this Court could at any term subsequent to 
the one at which a tinal judgment may be rendered order 
the judgment to be annulled and vacated and grant a new 
hearing, and again render judgment different from the one 
originally pronounced, would be to concede a power most 
gigantic and dangerous. In such case the determination 
of the Court over a question, no matter what lapse of time 
may have intervened since the rendition of the judgment, 
would not be conclusive upon the rights involved or afford 
security to the parties litigant. No man could tell when 
the Court might see fit to review an opinion pronounced 
in his favor, and in consequence of a change of opinion, 
or a change of judges upon the bench, reverse the opinion 
originally rendered, and give judgment against him.” 


Ashley v. Goodrich, 6 Ark., 101. 


There is hardly any reason to doubt that the land 
officers made in an early day many decisions that would 
now be regarded as erroneous. Considering the intricacy 
of the land laws, we know that this must have been the 
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case; but that is uo reason why the Attorney-General 
should have discretion to bring and maintain suits to un- 
settle a great part of the land titles in the country. 

Even where a will has been probated and property has 
been sold under it the sale is not affected by the fact 
that afterwards a later will is found appointing a different 
executor, and making a different disposition of the property. 

Davis v. Gaines, 104 U.S., 386. 


Vi. 


Eighth Proposition—-The claim is barred by 
statute of limitations; and this fact appears on the 
face of the bill. 


W here this is the case, the objection may be made by 
demurrer. | 
Lansdale v. Smith, 106 U.3., 391. 


Courts of equity look at facts us they are, and not at 
forms. Calling this a suit in behalf of the United States 
does not make it sv. The name of the Attorney-General 
to the bill does not change the.real facts of the case. 

The bill shows that the real controversy is between Die- 
trich and his associates and the heirs of Beebe. Therefore 
it is wholly and solely between private parties. The maxim 
that time does not run against the king was not formulated 
for the purpose of protecting the interests of Dietrich and 
others. It is applied solely to protect the property of the 
Government. The reason of the rule is that “the time and 
attention of the sovereign must be supposed to be occupied 
by the cares of government, nor is there any reason why he 
should suffer by the negligence of his officers, or by their 
fraudulent collusion with the adverse party.” (Broom’s Leg. 
Max., 46.) This reason bas no application to Dietrich. He 
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is not supposed to have been occupied with the cares of 
government, he has no officers, and no reason exists why 
he should not be required to exercise the same diligence 
that is required of other private citizens. There is no reason 
why Dietrich should not suffer the same penalties for negli- 
gence that are imposed on other citizens in like case. 
Whatever may be the limits of the powers of the Attorney- 
General, he certainly has no power to absolve any citizen 
from any responsibility which he may have incurred, ex- 
pressly or by implication, toward any other citizen. If a 
citizen has conveyed land to another, there is no power in 
the Attorney-General to cancel that conveyance. If a citi- 
zen has by his laches suffered lands belonging to him to be 
transferred by limitation or prescription to another, the 
Attorney-General has no power to strip the latter of his 
title and restore it to the former. This is only to say that 
the Attorney-General has no dispensing power over the 
laws. He is as much bound bv them as the bumblest citi- 
zen. What he cannot do directly, that he cannot do indi- 
rectly. He cannot impair or destroy any vested right by 
intervening in private disputes, using the name of the 
United States to cover his intervention. Principles of law 
designed to protect the United States cannot be extended 
to protect private persons who may chance to be favorites 
of an Attorney-General. When the reason of any partic- 
ular law ceases, the law itself ceases. If the United States 
sues as the representative of the rights of another, it cannot 
by that act enlarge his rights by diminishing those of some 
one else. That would be taking the property of A and 
giving itto B. This the Government cannot do lawfully, 
even though every department should participate in the 
act. Certainly it is not within the discretion of the At- 
torney-General’ to do anything of the sort. These truths 
seem to be self-evident. 

If the law were otherwise, a suit which a private indi- 
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vidual might be entitled to bring on any bond executed to 
the Government would never be barred. No length of 
time, no amount of laches, would ever discharge the 
obligors. 

The real point here was decided in New Hampshire v. 
Louisiana, 108 U. S., 89. In that case the nominal title 
to the bonds sued on was in the State; but the Court said: 


“No one can look at the pleadings and testimony in 
these cases without being satisfied that they were in legal 
effect commenced and are now prosecuted solely by the 
owners of the bonds and coupons.” 


It is hardly too much to say that in the State of Arkan- 
sas the validity of far more than half the land titles rests 
upon the statute of limitations. ‘To evade the statute in 
any way would be to compass in a wholesale manner the 
destruction of the most important muniments of title. The 
limitation in actions to recover lands is seven years, 

Manstield’s Dig. St., 1884, sec. 4471. 


It has been often said that laws of proscription have 
formed a part of the jarisprudence of all civilized nations, 
ancient and modern, save that of the Jews. Such laws 
were embodied in the twelve tables of Roman law. By the 
civilians they are regarded as a part of the natural law, 
found among all races, as they are no less a part of the law 
of nations. 

Felice, Code de ? Humanite, vol. 2, p. 212. 


In the case of Miller r. State, 38 Ala., 604, the Court 
said : 


‘‘Though the State is a party to this suit, it has no real 
interest in the litigation. if there be a right of recovery, 
the property sued for belongs not to the State, but to the 
township; so that, in point of fact, the suit is substantially 
between the township and the defendant. * * * In 
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our opinion the rule that the statute of limitations does 
not run against the State has no application to a case like 
the present, where the State, though a nominal party on 
the record, has no real interest in the litigation, but its name 
is used as a means of enforcing the rights of a third per- 
son, who alone will enjoy the benefits of a recovery.” 


In the case of The State v. Pratt, 8 Mo., 286, 40 Am. 
Dec., 140, the suit was on a bond given to the Governor of 
the State. 

The Court said : 


“Tt was objected that this bond is like one given to the 
State, and that the statute of limitations does not run 
against the State. The principle which prevents the stat- 
ute of limitations from running against the State does not 
apply to official bonds given to the State for the use of indi- 
viduals who may be aggrieved by the misconduct of those 
officers. In such cases, although the bond is nominally 
given to the State for the sake of convenience, yet in real- 
ity every cause. of action on the bond, besides those the 
State may herself have, is a private concern, and not at all 
within the principle which, from considerations of policy, 
forbids the State to be barred by the statute of limitations 
from suing in cases in which she herself in her corporate 
capacity may be interested.” 


Moody v. Fleming, 4 Ga., 116, was a proceeding by man- 
damus, in the name of the State, to compel a county sur- 
veyor to certify and send up a certain survey. 

The Court said: | 


“It is insisted that here the State is a party moving the 
contest, and setting up a right to have this survey certified, 
und that the tenant will not be protected by his possession, 
because the statute of limitations does not run against the 
State. We have decided, and the decision is sustained by 
unbroken masses of authority, that the statutes of limita- 
tion do not run against the State. The answer, however, 
to this argument is this: The State of Georgia is not the 
real party to the proceeding. She is not asserting any 
right, and is not before the Court. The petition for a man- 
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damus is by a private individual, and it was upon that 
petition alone that the decision complained of was made. 
But if the writ had issued, and the writ of error was 
founded upon alleged errors in a judgment growing out 
of the writ and the return, then the State would be no 
party. The process, it is true,isin the name of the State, but 
the right asserted is a private right. The issue is between two 
of the citizens of the State. * * * In this view of the 
subject, we concede that the maxim ‘ nu/lum tempus occurrit 
regi’ has nc relevancy.” 


In Broadstreet v. Huntington, 5 Peters, 446, the Court 
said : 


“Though the king cannot be a disseisor, his grantee 
shall be such; and the reason given is, ‘because he has 
time and leisure to inquire into the legality of his title, 
which the king is supposed to want leisure for.’ ” 


In Voorhees v. Bank of the United States, 10 Peters, 
473, the Court said: 


« No rule can be more reasonable than that the person 
who complains of an injury done him should avail himself 
of his legal rights in a reasonable time, or that that time 
should be limited by law. ‘This has been wisely done by 
acts of limitation on writs of error and appeals. If that 
time elapses, common justice requires that what a defend- 
ant cannot do directly in the mode pointed out by law, he 
shall not be permitted to do collaterally by evasion.” 


In Grignon v. Astor the Court cited this language with 
approval, Judge Baldwin saying : 


« We do not think it necessary now or hereafter to re- 
trace the reasons or authorities on which the decisions of 
this Court in that case, and those which preceded it, rested, 
They are founded on the oldest and most sacred principles 
of the common law. Time has consecrated them, the 
Courts of the States have followed, and this Court has’ 
never departed from them. They are rules of property on 
which the repose of the country depends.” 
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This extract is again cited (Sargeant v. State Bank, 12 
How., 386): 


« Although a confirmed claim under the act of 1823 is 
on its face a better title than that acquired under a patent 
issued before the confirmation of, but subject to, that claim, 
vet if the patentee has been in possession seven years be- 
fore suit brought, the Illinois statute of limitations will 
protect him.” 

Dredge v. Forsyth, 2 Black., 564. 


In Bryan v. Forsyth, 19 How., 334, the Court said: 


“In the interval between 1823 and the survey a patent 
was taken out, which was issued subject to all the rights of 
persons claiming under the act of 1823. ‘This patent was 
controlled by the subsequent survey. 

‘ But although it was controlled by the subsequent sur- 
vey, yet the patent was a fee-simple title upon its face, and 
sufficient to sustain a plea of the statute of limitations in 
Illinois, which requires that possession should be by actual 
residence on the land under a connected title in law or 
equity, deducible of record from the United States,” ete. 


In Crosby ». Buchanan, 23 Wall., 453, the Court said : 


“The transactions out of which this case arises occurred 
sixty-five vears ago. ‘The estate of William King has been 
the subject of litigation in some form or other during all 
that time. This particular suit was commenced thirty-six 
years ago and more. It is high time it was ended. At any 
rate, we are not inclined to add to its length of years by looking 
after mere form in order to avoid substance.” 


In no Courts have the statutes of limitation been more 


favorably construed than in those of the United States, as 


the following cases will show : 
Bell v. Morrison, 1 Peters, 360. 
McCluny v. Silliman, 3 Peters, 278. 
Hamkins v. Barney, 5 Peters, 466. 


In Pillow v. Roberts, 13 How., 477, the Court below had 
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refused to admit in evidence certain tax-deeds that were 
void to support the plea of the statute of limitation. The 
Court said: 


‘« But, assuming these deeds to be irregular and worth- 
less, the Court erred in refusing to receive them in evi- 
dence, in connection with proof of possession, in order to 
establish a defense under the statutes of limitation.” 


* * * . * * 


See also Wright v. Madison, 18 How., 57. 


In Willison v. Watkins, 3 Peters, 51, it was contended 
that, as a tenant is estopped to deny tie title of his land- 
lord, neither he nor any one claiming under him could 
plead the statute of limitations. The Court said: 


“If no length of time would protect a possession origin- 
ally acquired under a lease, it would be productive of evils 
truly alarming; and we must be convinced, beyond a doubt, 
that the law is so settled before we could give our sanction 
to such a doctrine.” 


See also Lewis v. Marshall, 5 Peters, 478. 


Nor will the Courts permit the statute to be evaded by 
any device whatever, 
In Gorman v. Judge, 27 Mich., 141, the Court said: 


“ Bat long before this amended declaration was filed, or 
leave to file it applied for, the statute of limitation had 
taken effect upon and barred the cause of action set forth 
in it. Had a new suit then been consmenced for the same 
cause of action, it is not pretended that it could have been 
maintained; and we see no substantial difference between 
the commencement of a new suit and the allowance of 
this amended declaration, under these circumstances, for 
the same canse of action. It is clear enough that the only 
purpose and object of allowing the amended declaration, 
instead of putting the plaintiffs to a new action after they 
had submitted to a non-suit, was to prevent the statute bar 
of the action. We do not think that the statute can be evaded 
by any such necromancy ; and to permit the shallow fiction 
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of a relation back to the commencement of the suit, under 
such circumstances, to nullify an act of the Legislature, 
would be discreditable to the judiciary.” 


In all the cases the Courts look at the true character of 


the suit. 
Removal Causes, 100 U. 8., 469. 


If the theory of this bill can be maintained, a patent is 
the most insignificant and least weighty evidence of title 
known tothe law. <A void tax title made in 1838 or 1839, 
accompanied by possession since that time, would have 
been conclusive evidence of title; but now we are told 
that patents of the same dates, accompanied with the like 
possession, may be set aside with as much ease as if the 
suit had been brought the day after they were issued. 


Vil. 


Ninth Proposition—Conceding that the real party 
in interest is the United States, nevertheless after 
such great laches the suit will not lie. 


In order tu see how it could ever have entered into the 
mind of man to begin this suit, it is necessary to indulge 
in some retrospection. | 

In the case of Easton v. Salisbury, 21 How., 426, decided 
in 1826, the contest was between persons claiming under 
a patent issued to the representatives of one J. Smith aud 
persons claiming under a Spanish grant in favor of Morde- 
cai Bell. ‘The Court held that the Spanish grant was the 
older and better title, and somewhat iucautiously used the 
following language: 

“There was no period from the entry and patent of the 
New Madrid claim in which the claim was valid. The 


location was not only voidable, but it was absolutely void, as 
it was made on lands subject to prior right.” 


“A 
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Hereupon certain speculators in ancient land titles con- 
cluded that there was a chance to swoop down upon a 
large part of the tract covered by the patent which was 
not included in the claim of Bell. As this Court had 
said that the patent to Smith was void, they concluded 
that the title was vested in the United States. They had 
recourse to Congress; and, strange as it may seem, they 
succeeded in procuring the passage of an act, approved 
June 30, 1864, by which the United States relinquished 
all its right to any land located by J. Smith, to him or his 
legal representatives. (13 Stat.,581.) We have not inquired 
on what pretense this act was procured. But having pro- 
cured it, the parties at work proceeded to set up a title. 
They, like the claimants in this suit, said that their prede- 
cessor ii) title had been grossly wronged; and the wrong 
was the worse from the fact that a large part of the city 
of St. Louis was built on the land. They produced a bond 
for title from Smith to one Gillespie, dated April 14, 1816, 
and a subsequent deed from Smith to Gillespie, conveying 
the lands sought to be recovered, and fifty years after their 
dates these instruments were placed on record. Whether 
these deeds were forged or not it was of course impossible 
to say, after such a long lapse of time, as Smith was an 
illiterate man, and had long been dead, and was otherwise 
forgotten. 

However ingenious this plan may have appeared to the 
persons who had devised it—and it certainly showed a 
higher degree of sagacity than that displayed by the plain- 
tiffs in the present case—it was not destined to be crowned 
with success. The Supreme Court of the United States 
explained its opinion as given nearly fifty years earlier, and 
held that the location was not absolutely void; but that it 
was void only in so far as it conflicted with the Spanish 
claim of Bell. Mr. J. Field, in delivering the opinion of 
the Court, suid : 


“In Easton v. Salisbury the controversy was between a 
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Spanish concession to Mordecai Bell and the title of 
Easton, under the location upon the New Madrid certifi- 
cate issued to Smith. The claim under the Spanish con- 
cession was confirmed by act of Congress to the legal 
representatives of Bell. ‘The land claimed under this 
concession was reserved from sale, and could not, therefore, 
be covered by the New Madrid certificate. So far as the 
location interfered with the concession it was void, and to 
that extent the patent was void also, but no further. The 
general language of the opinion must be coustrued and 
limited by the facts in the case.” 


Mackay v. Easton, 19 Wall., 619. 


The case of Cunningham v. Ashley, 14 How., 379, in- 
‘ volved the title to a large part of the land described in the 
bill in this case. In that case, in deciding in favor of Cun- 
ningham, the Court used this language : 


“ Upon this view, we are brought to the conclusion that 
the entries on which the defendants’ patents were issued 
were void, so far as they interfere with the claim of the 
complainant, for the reason stated, and that consequently 
the patents are also void.” 


No sooner had this opinion been published than certain 
parties about Washington began to insinuate that there 
was no patent for the land upon which Little Rock is built, 
and that it was therefore subject to entry as Government 
land. ‘They said that the Supreme Court had held that the 
patents were void; and of course a void patent is the same 
us no pateut. They either would not or could not see that 
the language of the Court was to be limited by the facts 
before the Court. 

We have said that the parties could have brought suit at 
any time within sixty years; but the ordinary justice adminis- 
tered in the Courts of the country would do them no good. 
It was necessary for them to wait until some Attorney- 
General could get into office who might be induced to 
endeavor to throw the shield of the Government over a 


. 
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claim, which, confessedly, could otherwise not have been 
able to secure one moment’s attention in any court of 
justice. 

We admit that the statute of limitations cannot be suc- 
cessfully pleaded against the United States. Bat, like all 
other legal principles, the maxim nullum tempus occurrit 
regi bas its limitations. It has never been niuch of a favor- 
ite. Mr. Reeve is of the opinion that the “ Mirror of Jus- 
tice” was written partly before the conquest, and partly 
in the reign of Edward [I. In this most ancient of our 
law books it is stated that at some time between the reigns 
of Alfred and Edward I “it was ordaited that the King’s 
Courts should be open to all plaints, by which they bad 
original writs without delay, as well against the King, or 
the Queen, as against any other of the people, for every 
injury, but in case of life, when the plaint beld without 
writ,” And in the chapter on abuses of the common law 
the author complained that “the first and chief abusion 
is that the King is above the law, whereas he ought to be 
subject to it, as it is contained in his oath.” 

Mirror, ¢c. 1, sec. 3; ¢. 5, sec. 1. 


It is to be remarked that as early as the first year after 
the landing of the Pilgrims in Massachusetts a general 
statute of limitations against the Crown was passed under 
the significant title, **An act for the general quiet of the 
subject against all pretenses of concealment whatever.” 
Several later acts of Parliameut have been passed on the 
saine subject, the last being that of 24 and 25 Vict., ¢. 62, by 
which the maxim nullum tempus is abolished in England, 
and the sovereign is placed substantially on the same foot- 
ing as to the statutes of limitation as that occupied by the 
subject. ‘The contents and dates of these several acts may 
be found by reference to Wood on Limitations, sec. 52, n. 1. 
In a number of the States similar statutes have been 
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enacted, as in New York, (People v. Clarke, 10 Barb., 
120,) in California, (Weber v. Harbor Commissioners, 18 
Wall., 58,) in Massachusetts, (Piper v. Richardson, 9 Mete., 
155,) in Mississippi, (Joiner v. State, 1 Cushman, 500.) 
Similar legislation has, no doubt, been bad in other States. 

In a few of the States the Courts have construed the 
maxim away. In Tennessee it is said to be but a corollary 
from the maxim that the King can do no wrong, and, there- 
fore, inconsistent with our republican institutions. 

State v. Crutcher, 2 Swan, 504. 


In Connecticut it is held that possession, as long as the 
oldest witness can remember, will give a title as against 
the State. 

Church v: Meeker, 34 Conn., 429. 


In Kentucky the Courts presume a grant after the lapse 
of a period equal to the longest time required by the statute 
in the case of private suitors. 

Million v. Riley, 1 Dana, 362. 


As a general rule, the sovereign appearing in any Court 
is held to waive its supremacy, and to stand on a perfect 
equality with other suitors. 

In United States v. Fossatt, (21 How., 450,) which was a 
case of contest between the Government and a private 
citizen alone, the Court said : 

“The United States did not uppear in the Court as a 
contentious litigant, but as a great nation, acknowledging 
their obligation to recognize as valid every authentic title, 
and soliciting exact information to direct their Executive 
Government to comply with that obligation.” 


As a suitor, the Government is precluded by its own 
negligence to claim rights under negotiable paper that 
could not be claimed by a private person under like cir- 
cumstances. 
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“Tt must be taken as settled that when the United States 
becomes a party to what is called commercial paper—by 
which is meant that class of paper which is transferable by 
indorsement or delivery, and between private parties is 
exempt in the bands of innocent holders trom inquiry into 
the circumstances under which it- was put in circulation— 
thev are bound in any Court to whose juridiction they sub- 
mit by the same principles that govern individnals in their 
relations to such paper.”’ 


The Floyd Acceptances, 7 Wall., 675. 


“ Tt was held in the case of the United States v. Barker, 
4 Wash. C. C. R., 464, that the omission of the Secretary 
of the Treasury for one day to give notice of the dishonor 
of bills which were purchased by the United States dis- 
charged the drawer. And this Court said, when that case 
was brought before it, there was no right to recover, on 
account of the neglect in giving notice after the return of 
the bills. That, and all other cases like it,show how rigidly 
those principles have been applied in suits on bills and 
promissory notes in which the United States was a party.” 


United States v. Bank of Metropolis, 15 Pet., 393. 


‘ Whether, therefore, the judge erred or not as to the 
first part of his charge in respect to the transmission of 
the bills from England in a reasonable time, there was no 
doubt that the United States had no right to recover on 
account of the neglect to give due notice after the return 
of the bills.” 

United States v. Barker, 12 Wheat., 561. 


«The United States, being a drawer of a protested bill, 
is liable to pay damages.” 
Bank of U. 8. v. United States, 2 How., 711. 


Goods of the United States are subject to the claim of 
general average, and may be retained by the owner of the 
vessel until it is discharged. 

Story, J., in U. S. v. Wilder, 3 Sumner, 308. 
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So property of the United States is subject to a lien for 


salvage. 
The Davis, 10 Wall., 15. 


Same thing in England—The Betsy, Marriott, R., 80, 82. 
Briggs v. Life-boats, 11 Allen, 169. 


The liability of a State issuing negotiable securities is 
> e ; . . . 
the same as that of individuals or corporations in such 


cases. 
Walker v. State, 12 8S. C., 200. 


In Mitchell v. U. 8., 9 Peters, 557, the Court said: 


«“ By the common law the King has no right of entry on 
lands which is not common to his subjects. The King is 
put to his inquest of office, or information of intrusion, in 
all cases where a subject is put to his action. Their right 
is the same, though the King has more convenient reme- 
dies in enforcing his. If the King bas no original right 
of possession to lands, he cannot acquire it without office 
found, so as to annex it to his domain.” 


“The United States must use due diligence to charge 
the indorsers of a bill of exchange, and they are liable to 
damages if they allow one which they have accepted to go 
to protest. In these cases, and many others that might be 
cited, the rules of law applicable to individnals were ap- 
plied to the United States. Here the basis of the liability 
insisted upon is av implied contract by which they might 
well become bound in virtue of their corporate character. 
Their sovereignty is in nowise involved.” 

United States v. State Bank, 96 U.S., 36. 


The State, by long acquiescence and continued recogni- 
tion of a municipal corporation through her officers, will 
be precluded from an information to deprive it of fran- 
chises exercised in accordance with the general law. 

State v. Leatherman, 38 Ark., 81. 
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“The United States, when they contract with their citi- 
zens, are controlled by the same laws that govern the 
citizens in that behalf. All obligations which would be 
implied against citizens under the same circumstances will 
be implied against them.” 


United States v. Bostwick, 94 U. 8 


“The principles which govern inquiries as to the conduet 
of individuals in respect to their contracts are equally ap- 
plicable where the United States are a party.” 


United States v. Smith, 94 U. S., 217. 


In United States v. Ringgold, 8 Peters, 151, it was held 
that, where a suit is brought by the Government, a set-off 
may be pleaded by the defendant. ‘The Court said: 


“ No direct suit can be maintained against the United 
States. But when an action is brought by the United States 
to recover money in the hands of a party who bad a legal 
claim against them, it would be a very rigid principle to 
deny him the right of setting up such a claim in a eourt of 
justice.’ 


In the case of The Siren, 7 Wall., 159, the Court said: 


‘‘ But although direct suits cannot be maintained against 
the United States or against their property, yet when the 
United States institute a suit they waive their exemption 
so far as to allow a presentation by the defendant of set-ofts, 
legal and equitable, to the extent of the demand made or 
property claimed; and when they proceed in rem, they 
open to consideration all claims and equities in regard to 
the property libeled. * * * So, if property belonging 
to the Government, upon which claims exist, is sold upon 
judicial decree, and the proceeds are paid into the registry, 
the Court would have jurisdiction to direct the claims to 
be satistied out of them. Such decree of sale could only 
be made upon application of the Government; and by its 
appearance in Court, as we have already said, it waives 
its exemption and submits to the application of the same 
principles by which justice is administered between private 
suitors,” 
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When one State holds lands within the limits of another 
State, it holds it subject to all the incidents of ordinary 


ownership. 
Burbank v. Fay, 65 N. Y., 62. 


Chief Justice Marshall assumed it to be an axiom of pub- 
lic law that “an independent foreign sovereign cannot be 
sued.”” But if he goes into Court his name and his preten- 
sions go for nothing in the examination of a title, in the 
consideration of the equities between other parties; or, to 


, use the language of the Chief Justice— 


“The interests of the sovereign in such acase, and in every 
other in which he chooses to assert them under the name of 
the real party in the cause, are as well defended as if he 
were a party to the record. . But his pretensions, where 
they are not well founded, cannot arrest the right of a party 
having a right to the thing for which he sues. Where the 
right is in the plaintiff, and the possession is in the defend- 
ant, the inquiry cannot be stopped by the mere assertion of 
title in the sovereign. ‘The Court must proceed to investi- 
gate the assertion and examine the title.” 


Osborne v. U. S. Bank, 6 Wheat., 870. 


If a foreign sovereign voluntarily comes into an English 
Court as plaintiff in a suit, he stands with reference to that 
case like any other suitor, and may therefore be obliged at 
law to give security for costs, and in equity to answer a 
cross-bill under oath. 

Briggs v. Life-boats, 11 Allen, 185, and cases cited. 


Where a claim is assigned to the United States, it has no 
better title than the assignor, and the statute of limitations 
is a good plea to such an action, if it would have been good 
as against the assignor. 

United States v. Buford, 3 Peters, 12. 


The State is bound by an estoppel contained in a deed. 
Carver v. Jackson, 4 Peters, 87. 
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W here a committee of the Legislature sold certain lands 
to an alien, not capable of holding lands, and the State 
received the purchase-money therefor, it was held that the 
State was estopped from setting aside the conveyance on 
account of the alienage of the grantor. 

Comm. v. Andre, 3 Pick., 225. 


So a resolution by the Legislature fixing the boundary 
of a tract of land estops the State afterwards from claim- 
ing any land beyond the boundary thus defined. 


Conim. v. Pejepscut, 10 Mass., 165. 


A State may be estopped by her general course of legis- 
lation ; as where acts are passed that presuppose the valid- 
ity of bonds claimed to have been issued by it. 


In re. Governor, 49 Mo., 224. 


The Government may be estopped by possession by one 
whose title has been acknowledged by her officers. 


Niete v. Carpenter, 7 Cal., 527. 


In United States v. McDaniel, 7 Peters, 1, the Court 
allowed the defendant an equitable claim for services ren- 
dered the Government, though there was no act of Congress 
providing for the case, and an auditor of the Treasury could 
not have allowed the claim. The Court said: 


“ For more than fifteen years the claimant has been paid 
for similar services, and it is now too late to withhold it 
for services actually rendered. It would be a novel prin- 
ciple to refuse payment to the subordinates of a Depart- 
ment because their chief, under whose direction they had 
faithfully served the public, had mistaken his own powers, 
and had given an erroneous construction of the law. 
But the case under consideration is stronger than this. It 
is not a case where payment for services is demanded, but 
where the Government seeks to recover money from the 
defendant to which he is equitably entitled for services ren- 
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dered. The Court cannot see any right, either legal or 
equitable, in the Government to the sum of money for the 
recovery of which this action was brought.” 


In that case the Court laid some stress on the fact that 
the action was in assumpsit, in which equitable rules ob- 
tain. 

The case of Brent v. Bank of Washington, 10 Peters, 
615, is an extremely instructive one. Brent had given cer- 
tain notes to a bank which held a lien on certain stock of 
the bank owned by him to secure the payment of the uotes. 
Brent died, owing these notes, as well as a debt to the 
United States exceeding the value of his whole estate. 
The executors filed a bill against the bank to compel the 
bank to transfer the stock, on the ground that, as the United 
States, under the law, was entitled to be firsi paid, the lien 
of the bank was gone. It thus appeared that the executors 
were really suing for the use of the United States; but the 
Court held that the Government was not entitled to require 
the bank to give up itslien. On this point the Court said: 


“Tn good conscience there can be no claim more equita- 
ble than that of a bank tor money lent; and if the law has 
placed them on the tabula in naufragio, it little comports 
with the principles of equity to take it from them merely 
because, by the death of Mr. Brent before the protest of 
the third note, the legal lien secured by their charter had 
not become consummated before the legal right of the 
United States had attached to priority of payment out of 
the estate. An individual asserting such a claim in equity 
against the bank, in virtue of an act of bankruptcy, an 
execution, or assignment, between the date and the protest 
of the note, would be compelled to do equity before he 
could enforce his legal right; and we can perceive no rea- 
son why the United States should be exempted from this 
fundamental rule of equity, subject to which its Courts 


administer their remedy. 
. - - * * + 


“Thus compelled to come into equity for a remedy to en- 
force a legal right, the United States must come as other 
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suitors, seeking in the administration of the law of equity 
relief; to give which courts of law are wholly incompetent, 
on account of the legal bar interposed by the bank. This 
Court, in Mitchell v. United States, 9 Peters, 743, have 
recognized the principle in the common law that, though 
the law gives the Kinga better or more convenient remedy, 
he has no better right in Court than the subject through 
whom the property claimed comes to his hands, This 
principle is also carried into all statutes, by which the ap- 
propriate Courts are authorized to decide on the rights of a 
subject in controversy with the King, according to equity 
and good conscience between subject and subject.” 


The maxim nullum tempus was always qualified by the pre- 
sumption of a grant after a long lapse of time; that is to say, 
the Court refused to apply the maxim wherever it would 
manifestly work injustice. 

In Mayor v. Hornor, Cowp., 102, Lord Mansfield held 
that a grant or charter from the Crown, which ought to 
be matter of record, might under circumstances be pre- 
sumed, though within time of legal memory. ‘The fact 
in such case is presumed for the purpose, and from a prin- 
ciple, of quieting the possession, and not because the Court 
really think a grant has been made.” 

Jackson v. MeCall, 10 John. R., 380. 


“Though lapse of time does not of itself furnish a con- 
clusive legal bar to the title of the sovereign agreeable to 
the maxim nullum tempus ocecurrit regi, yet if the adverse 
claim could have hada legal commencement, juries are in- 
structed, or advised, to presume such commencement after 
many years of uninterrupted adverse possession or enjoy- 
ment.” 

Lewis v. San Antonio, 7 Texas., 304. 


After a long-continued enjoyment, a graut from the 
Crown is always presumed. (3 Starkie, 1221; 2 Whart. 
Ev., sec. 1348.) In England, charters, and even acts of 
Parliament, bave been presumed after long possession, ac- 
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companied by uncontested acts of ownership. In Roe »v. 
Ireland, 11 East., 280, where there had been a long pos- 
session, but no grant from the Crown could be found, Lord 
Ellenborough said: “I would presume anything capable 
of being presumed in order to support an enjoyment for so 
long a period.” He also quoted Lord Kenyon as saying, 
in a like case, “that he would not only presume one, but 
one hundred grants, if necessary, to support such a long 
enjoyment.” 


* * * «A defense peculiar to the courts of equity is 
founded on the mere lapse of time and the staleness of 
the claim in cases where no‘statute of limitations directly 
governs the case. In such cases courts of equity act some- 
times by analogy to the law, and sometimes act upon their 
own inherent doctrine of discouraging, for the peace of 
society, antiquated demands, by refusing to interfere when 
there has been gross laches in prosecuting rights, or long 
and unreasonable acquiescence in the assertion of adverse 
rights.” 

2 Story Eq., 1520. 


The Government cannot claim any exemption from the 
operation of this just rule. 

In one case, reference was made to the Attorney-General 
to inquire whether suit should be maintained on a stale 
claim in favor of the Government against the estate of one 
Reside. The officer replied : 


“The lapse of time alone would determine the case in 
favor of Reside’s estate. It is a decisive answer to say 
that the claim is based on transactions which are twenty- 
three years old. It is a rule of common sense and reason, 
as well as law, that when a party to a claim has laiu by 
until the evidence concerning it has ceased to exist, 
and then produces it, the other party is not bound to 
explain it. It is presumed that he could explain it if his 
Witnesses were alive and his papers preserved; and that 
presumption shall stand in place of all the proof which 
might have been demanded when the matter was fresh. I 
admit that the statute of limitations canuot be pleaded 
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against the Government asa technical bar. I do not speak 
of that conclusive legal presumption which will be created 
in six years against an individual. But the Government is 
bound like anybody else by the rules of evidence, and by 
the natural presumptions arising from the facts of the case. 
In some countries there are no statutes of limitation; in 
all countries there are large classes of cases to which the 
statutes do not apply. But it is one of the rules of every 
civilized code that a certain length of time, generally about 
twenty years, shall be regarded as evidence that a claim is 
either unjust or satistied; and such lapse of time proves 
that fact as fully as if it.had been attested by credible wit- 
nesses. ‘The experience of all mankind has shown that 
the evidence thus furnished by time is true and reliable. 
The judge who disregards it would decide against the orig- 
inal honesty of the case ninety-nine times in a bundred. 

« There is no such impeceability ascribed to the Govern- 
ment as will give it the right to deny the evidence. When 
time testifies against the sovereign, it is heard with as much 
respect as any other witness would be. 

«This is the rule which must be applied to every stale 
claim, even when it seems to have been clear and free from 
dispute at first. But where it was originally doubtful and 
obscure, the presumption which time raises against it is a 
thousand-fold stronger ; and stronger still where the obscur- 
ity was produced by the fault of the party setting ap the 
claim.” 

Opinion of Black, Attorney-General, in Reside case, 


9 Opinions of the Attorneys-General, 204. 


Perhaps the only case ever before the Courts in the 
whole history of the country bearing much resemblance 
to the present one, in respect of its staleness, is that of 
People v. Clark, 10 Barb., 120. In the days of political 
excitement between the renters and anti-renters in New 
York, the General Assembiy of that State passed an act 
directing the Attorney-General to bring a suit to cancel 
certain patents granted before the Revolution. The Court 
said : 

“The second ground for vacating the letters-patent 
alleged in the complaint is, that the Lieutenant-Governor, 
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George Clarke, was interested in the grant, and that that 
interest was fraudulently concealed from the Colonial Coun- 
cil and the Crown. A man intrusted with power by his 
sovereign ought not to use that power for his own advan- 
tage, and to the injury of his sovereign; and if he do, he 
ought to be punished. But if in this case the usual rent 
was reserved to the Crown, and the usual condition of settle- 
ment inserted in the patent, how was the Crown defrauded ? 
The complaint makes no suggestion that the letters-patent 
do not contain the full rent and all reservations and condi- 
tions in favor of the King which were at that day usually 
inserted in letters-patent; nor does the complaint contain 
“ suggestion that any fraud was practiced to the prejudice 
of the King. I deny that the judicial history of the world can 
furnish an example where an emperor, a king, or a republic, 
whether heathen or Christian, has, before this, brought a sub- 
ject or citizen into Court to answer for a fraud committed by 
some person through whom he claims title one hundred and 
twelve years before he was called on to answer. In the days 
of Methuselah witnesses might have been found to testify in 
relation to a fraud one hundred and twelve years after it 
was committed ; but it would now be idle to attempt to find 
such witnesses. And does not the well-being of the State and 
the interest and security of individuals demand that even sov- 
ereigns shall not commence actions founded on transactions in 
in relation to which no man now living is old enough to testify ? 
The members of the Colonial Council and the King, from whom 
it is alleged that the interest of Lieutenant-Governor George 
Clarke was fraudulently concealed, have long since returned to 
their original dust, and no one but Him who rules in Heaven can 
know what was or what was not concealed from them. If a 
claim so stale as this be countenanced by any court, no 
man holding under a colonial grant can have perfect con- 
fidence in his title. 

“In the case of Mayor of Hall v. Hornor, Cowper's 
Reports, 110, Lord Manstield said; «I remember in gen- 
eral, though I can not recollect the particulars of it, a case 
in the Dutchy Court, between the King and Mr. Brown of 
Snelbrook. It was before the late nullum tempus bill. The 
evidence in support of the title was a possession and 
enjoyment of one hundred years, and I held that, though 
such possession and enjoyment could not conclade as m 
positive bar, because there was uo statute of limitations 
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against the Crown, yet it might operate as evidence against 
the Crown of right in the defendant, if the claim could 
have a legal commencement; though such commencement 
could not beshown.’ Even without a patent, and without a 
statute of limitations, Lord Manstield held that a possession 
of one hundred years was evidence of a right against the 
Crown.” 
+ e . . * . . 

“ If the questions in this cause may be deemed to belong to 
a courtof equity, I cannot persuade myself that they are there- 
fore never to be put at rest by lapse of time. It would be an 
alarming doctrine to hold that every man in the State who 
holds any land under a grant before the Revolution may 
be turned out of possession by the plaintiffs if a king was 
cheated who, one or two huudred years since, made the 
grant.” 


Though the period of time in that case was longer than 
that covered by the delay in this case, yet it is most appa- 
rent that, practically, the difference is unimportant. In 
this case, also, all the actors and their witnesses have also 
« long since retarned to their original dust, and no one but 
Him who rules in Heaven cun tell what was or what was 
not concealed from them.” 

In u case where a patent was actually set aside at the 
instance of a private citizen, the suit being brought in the 
name of the United States, the Court based its decision on 
the ground that there had been no laches. The Court said: 


“ Hughes bas no right to complain, for so soon as it was 
discovered that he had defranded the Government, and 
those claiming under it, his purchase-money was tendered, 
and a surrender of his patent demanded; but he refused 
to receive the money or surrender his legal advantage.” 


United States v. Hughes, 11 How., 568. 


In the case of Maxwell v. Kennedy, 8 How., 221, the 
suit was brought to enforce a judgmeut, and it was alleged 
that it was not barred because the statute of limitations 
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only applied to domestic judgments, whereas that im ques- 
tion was a foreign judgment. ‘The Court said: 


«Tt is unnecessary, in this view of the case, to determine 
whether the statute of limitations of Alabama does or 
does not apply to this judgment. For the reasons above 
stated, we think the lapse of time upon the facts stated in 
the bill and exhibits is, upon principles of equity, a bar to 
the relief prayed, without reference to the direct bar of a 
statute of limitations.” 


* * * «Every principle of justice and fair-deal- 
ing, of the security of rights long recognized, of repose of 
society and the intelligent administration of justice, forbids 
us to enier into an inquiry into that transaction forty years 
after it occurred, when all the parties interested had lived and 
died without complaining of it, upon the suggestion of a con- 
struction of a will different from that held by the parties 
concerned, and acquiesced in by them through all this 


time.” 
Miller, J., in Clark v. Boorman, 18 Wall., 509. 


The case of United States v. Moore, 12 How., 222, was 
a suit under a special act of Congress to obtain a con- 
firmation of a Spanish claim. In the opinion the Court say: 


“ We are called on to decide in: this case according to the 
rules governing a court of equity, and are bound to give due 
weight to lapse of time. The party was under no disability, 
and slept on his rights, as he now claims them, for nearly 
fifty years, without taking a single step. He makes no 
excuse for his delay, and cannot now get relief by having 
his title completed. No case bas come within our experi- 
ence where obscurity and antiquity of the transactions, 
more forcibly than in the present case, required a court 
of equity to bar a complaint on legal presumptions founded 
on lapse of time, and where the bar should take the place 
of individual belief.” 


The case of the United States v. Arredondo, 6 Peters, 
746, arose on a petition under a special act of Congress 
for settling land titles in Florida, the appellee claiming 
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under a Spanish grant. The suit was in chancery, and it 
was conceded that the suit must be tried between the 
United States and the claimant just as if it had been a suit 
between individuals. ‘The Court said: 


‘‘ Though we should even doubt, if sitting as a court of 
common law, and bound to adjudicate this claim by its 
rigid rules, the case has not been so submitted. The pro- 
ceeding is in equity, according to its established rules. 
Our rules must be in conformity with the principles of jus- 
tice, which would, in such a case as this, not only forbid a 
decree of forfeiture, but impel us to give a tinal decree in 
favor of the title conferred by the grant.” 


In Brown v. County of Buena Vista, 95 U. S., 160, the 
Court said: 


“The statute of limitations of lowa of five years, per- 
haps, does not apply, because the fraud, if it existed, was 
not known sufficiently early. The statute could run only 
from the time of the discovery. But a court of equity 
applies the rule of laches according to its own idea of 
right and justice. Every case is governed chiefly by its 
own circumstances. Whether the time the negligence bas 
subsisted is sufficient to make it effectual, is a question to 
be resolved by the sound discretion of the Court. 

« The facts in this connection to which we have adverted 
are entitled to grave consideration. 

«“* Nothing can call forth a court of equity into activity 
but conscience, good faith, and reasonable diligence. 
Where these are wanting the Court is passive, and does 
nothing. Laches and neglect are always discountenanced ; 
and, therefore, from the beginning of this jurisdiction 
there was always a limitation of suits in this Court.’ 

‘The law of laches, like the principle of the limitation 
of actions, was dictated by experience, and is founded in a 
salutary policy. The lapse of time carries with it the memn- 
ory and life of witnesses, the muniments of evidence, and 
other means of proof. The rule which gives it the effect 
prescribed is necessary to the peace, repose, and welfare of 
society. A departure from it would open an inlet to the 
evils intended to be excluded.” 
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Harwood v. Railroad Co., 17 Wall., 81, is a case of asuit 
brought in chancery to set aside a judgment as having been 
procured by fraud. The Court said: 


“Without reference to any statute of limitation, the 
Courts have adopted the principle that the delay which 
will defeat a recovery must depend upon the particular, cir- 
cumstances of each case. This case does not show a suffi- 
cient degree of diligence to justify the overthrow of a decree 
‘of foreclosure, under which new rights and interests must 
necessarily have arisen.” 


In Badger v. Badger, 2 Wall., 94, Grier, J., said: 


“Courts of equity, in gases of concurrent jurisdiction, 
consider themselves bound by the statutes of limitation 
which govern courts of law in like cases, and this rather 
in obedience to the statutes than by analogy. 

“In many other cases they act upon the analogy of the 
like limitation at law. But there is a defense peculiar to 
courts of equity founded on lapse of time and the staleness 
of the claim, where no statute of limitation governs the 
case. In such cases courts of equity, acting upon their own 
inherent doctrine of discouraging, for the peace of society, 
antiquated demands, refuse to interfere where there has 
been gross laches in prosecuting the claim, or long acqnies- 
cence in the assertion of adverse rights. Long acquiescence 
and laches by parties out of possession are productive of 
much hardship and injustice to others, and cannot be 
excused but by showing some actual hindrance or impedi- 
ment, caused by the fraud or concealment of the parties 
in possession, which will appeal to the conscience of the 
Chancellor. 

«The party who makes such an appeal should set forth 
in his bill specifically what were the impediments to an 
earlier prosecution of his claim; how he came to be so long 
ignorant of his rights, and the means used by the respond- 
ents to fraudulently keep him in ignorance; and how and 
when he first came to a knowledge of the matters alleged 
in the bill; otherwise the Chancellor may justly refuse to 
consider his case, on his own showing, without inquiring 
whether there is a demurrer or formal plea of the statute 
of limitations contained in the answer.” 
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In ‘Piatt v. Vattier, 9 Peters, 416, Story, J., said: 


“The established doctrine,or,as Lord Redesdale phrased 
it, ‘the law of courts of equity,’ from its being a rule 
adopted by these Courts, indepeudently of any positive leg- 
islative limitations, is that it will not entertain stale de- 
mands. Lord Camden stated, in a very pointed manner: 
‘A court of equity,’ said he, ‘which is never active in re- 
lief against conscience or public convenience, has always 
refused its uid to stale demands where the party bas slept 
on his rights, or acquiesced for a great length of time. 
Nothing can call forth this Court into activity but con- 
science, good faith, and reasonable diligence. Where these 
are wanting the Court is passive, and does nothing; laches 
and neglect are always discountenanced ; and, therefore, 
from the beginning of this jurisdiction there was always a 

limitation of suit in this Court.’”’ 


The language is quoted in Bowman v. Wathen, 1 How., 
194; opinion by Daniel, Judge. In this last case the 
Jourt also cite, with approval, the language of Lord Redes- 
dale in Hovenden v. Lord Anneslay, as follows: 


“Tt can never be a sound discretion in the Court to give 
relief to a person who has slept on bis rights for such a 
lapse of time; for though it is said, and truly, that the 
plaintiffs in this suit, and those under whom they claim, 
were persons embarrassed by the frauds of others, yet the 
Court cannot act upon such circumstances. If it did, there 
would be an end of all limitations of actions in cases of dis- 
tressed persons; for if relief might be given after twenty 
vears on the ground of distress, so it might after thirty, 
forty, or fifty; there would be no limitation whatever, and 
property would be thrown into confusion.” 


In Boone v. Chiles, 10 Peters, 248, the Court said: 


“A court of chancery is said to act on its own rules in 
regard to stale demands, and independent of the statute. 
It will refuse to give relief where a party has long slept 
on his rights, and where the possession of the property 
claimed has been held in good faith, without disturbance, 
and has greatly increased in value.” 
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The language is quoted in Bowman v. Wathen, 1 How., 
194; opinion by Daniel, Judge. In this last case the 
Court also cite, with approval, the language of Lord Redes- 
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relief to a person who has slept on bis rights for such a 
lapse of time; for thongh it is said, and truly, that the 
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were persons embarrassed by the frauds of others, yet the 
Court cannot act upon such circumstances. If it did, there 
would be an end of all limitations of actions in cases of dis- 
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vears on the ground of distress, so it might after thirty, 
forty, or fifty; there would be no limitation whatever, and 
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regard to stale demands, and independent of the statute. 
It will refuse to give relief where a party has long slept 
on his rights, and where the possession of the property 
claimed has been held in good faith, without disturbance, 
and has greatly increased in value.” 
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In Sullivan v. Portland R. R. Co., 94 U. S., 811, the 
Court said ; 


“‘l'o let in the defense that the claim is stale, and that 
the bill cannot, therefore, be supported, it is not necessary 
that a foundation should be laid by any averment in the 
answer of the defendants. If the case, as it appears at the 
hearing, is liable to objection by reason of the laches of the 
complainants, the Court will, upon that ground, be passive, 
and refuse relief. Every case is governed chiefly by its 
own circumstances; sometimes the analogy of the statute 
of limitations is applied; sometimes a longer period than 
that prescribed by the statute is required; in some cases a 
shorter time is sufficient, and sometimes the rule is applied 
where there is no statutable bar. It is competent for the 
Court to apply the inherent principles of its own system of 
jurisprudence, and to decide accordingly.” 


~ * * * * — - * * 


The Court also quote from the opinion in Smith v. Clay, 
Ambler, 645: 


“* Laches and neglect are always discountenanced, and 
from the beginning of this jurisdiction there was always a 
| 


limitation to suits in this Court.” 
Sullivan v. Portland R. R. Co., 94 U.8., 811. 


In the opinion in the last case the Court twice cite, 
with approval, the case of Wilson v. Anthony, (19 Ark., 
21,) in which the Court used the following language: 


‘“ But where the statute is not relied on as a defense, or 
where there is no statute of limitation, a court of equity 
will not aid in enforcing stale demands where the party 
has been guilty of negligence, and has slept on his rights. 
The Chancellor refuses to interfere after an unreasonable 
lapse of time, from considerations of public policy, and 
from the difhculty of doing entire justice when the orig- 
inal transactions have become obscured by time, and the 
evidence may be lost.” 


In Cholmondeley v. Clinton, (2 Jac, & Walk., 141,) Sir 
Thomas Plumer said: 
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“In the courts of equity in this country the principle 
has been always, as I shall hereafter show, strongly en- 
forced. ‘They have refused relief to stale demands even 
in cases where no statutable limitation existed; and when- 
ever any statute has fixed the period of limitation, by 
which the claim, if it had been made in a court of law, 
would have been barred, the claim has been, by analogy, 
confined to the same period in a court of equity. 


* * a * . * * 


«These cases show, first, that courts of equity have, at 
all times, upon general principles of their own, even where 
there was no analogous statutable bar, refused relief to 
stale demands where the party has slept upon his rights, 
and acquiesced for a great length of time; and, secondly, 
that whenever a bar has been fixed by statutes to the legal 
remedy in a court of law, the remedy in a court of equity 
has in the analogous cases been confined to the same 
period. I should not have thought it necessary to cite 
authorities upon points so long and so clearly established 
had not the present decision tended, as it appears to me it 
does, to call them in question, and had it not been of such 
transcending importance that no doubt should exist upon 
questions so materially affecting the titles to real property.” 


In Elmendorf v. Taylor (10 Wheat., 173) the Court cite, 
with approval, the language of Lord Redesdale in Hoven- 
den v. Lord Annesley, (2 Sch. & Lef., 607,) in which Lord 
Redesdale “ reviewed the cases which had been determined, 
and said ‘that it had been a fundamental law of State 
policy, in all countries and at all times, that there should 
be some limitation of time, beyond which the question of 
title should not be agitated. In this country the limitation 
has been fixed (except in writs of right and writs depend- 
ing on questions of mere title) at twenty years.’ ‘ But it 
is said that courts of equity are not within the statute of 
limitations. This is true in one respect; they are not 
within the words of the statutes, because the words apply 
to particular legal remedies; buat they are within the spirit 
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and meaning of the statutes, and have been always so con- 
sidered.” After reasoning for some time on this point, 
and citing several cases to show “ that, wherever the Legis- 
lature has limited a period for law proceedings, equity will, 
in analogous cases, consider the equitable rights as bound 
by the same limitation,’”’ he says, ‘a court of equity is not 
bound to impeach a transaction on the ground of fraud where 
the fact of the alleged fraud was within the knowledge of the 
party sixty years before. Onthe contrary, I think the rule has 
been so laid down that every right of action in equity that accrues 
to the party, whatever it may be, must be acted upon, at the 
ulmost, within twenty years.’ ” 


The case of Elmendorf v. Taylor was a suit by one who 
had entered public lands to compel another who had en- 
tered the same lands to convey to him. Judge Story, 
after deciding that the claim was barred in equity by 
laches of twenty years’ standing, said: 


“This is not an express trust. The defendants are not, 
to use the language of the Lord Chancellor in the case last 
cited, Cholmondeley v. Clinton, ‘ strict trustees, whose duty 
it is to take care of the interest of cestui que trusts, and who 
are not permitted to do anything averse to it.’ They hold 
under a title in all respects adversary to that of the plain- 
tiff, and their possession is an adversary possession. In all 
cases where such a possession has continued for twenty 
years, it constitutes, in the opinion of the Court, a complete 
bar in equity. An ejectment would be barred did the 
plaintiff possess a legal right.” 


In the case of Hume v. Beale, 17 Wall., 348, a case of 
a trust for a married woman, the trust was never repudi- 
ated by the trustee, and there was no pretense that the 
statute of limitations could be made to apply. Buta long 
period of time had elapsed, during which the trustee had 
not been called to account. The Coart said: 


~ 
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‘‘ Whether Beale, under the deed of Benjamin Berry, 
was the trustee of a mere dry, legal estate, or whether his 
duties and responsibilities extended further, it is not im- 
portant to determine. In any aspect of the case, there has 
been such gross laches on the part of the cestui que trusts 
that they have disentitled themselves to the relief which 
they seek to obtain. It is an established rule with courts 
of equity, independent of any statute limiting the time 
within which suits can be brought, that they will not 
entertain stale demands. ‘This rule is necessary from 
considerations of public policy, and because it is impossi- 
ble to do entire justice when the transactions sought to be 
impeached have become obscure by lapse of time, and the 
evidence on the subject is liable to be lost. Story, refer- 
ring to the rule imposing diligence upon parties seeking 
relief, says: ‘ Hence, if there be a clear breach of trast by 
a trustee, yet if the cestui que trust, or beneficiary, has for 
uw long time acquiesced in the misconduct of the trustee, 
with full knowledge of it, a court of equity will not relieve 
him, but leave him to bear the fruits of bis own negligence 
or infirmity of purpose.” 

“ This rule, requiring the party injured to seek redress 
within a reasonable time, has so often received the sanc- 
tion of courts of equity in this country and England that 
it is unnecessary to cite authorities to sustain it. Whether 
the lapse of time is sufficient to bar a recovery must, of 
necessity, depend upon the particular circumstances of each 


case.” 


In Burke v. Smith, 16 Wall., 401, the Court said: 


“ Can a party evade the statute or escape in equity from the 
rule that the analogy of the statute will be followed BY CHANGING 
THE FORM OF HIS BILL? We THINK Not. We think acourt 
of equity will not be moved to set aside a fraudulent trans- 
action at the suit of one who has been quiescent during a 
period longer than that fixed by the statute of limitations, 
after he had knowledge of the fraud, or after he was put 
upon inquiry with the means of knowledge accessible to 
him.” 

Burke v. Smith, 16 Wall., 401. 
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In Smith v. Clay, Ambler, 645, Lord Camden said: 


“A court of equity, which is never active in relief against 
conscience or public convenience, bas always refused its aid 
to stale demands where the party has slept upon his right 
and acquiesced for a great length of time. Nothing can 
call forth this Court into activity but conscience, good faith, 
and reasonable diligence. Where these are wanting, the 
Court is passive and does nothing. Laches and neglect are 
always discoutenanced ; and, therefore, from the beginning 
of this jurisdiction there was always a limitation to suits 
in this Court. Therefore, in Fitter v. Lord Macclesfield, 
Lord North said rightly that, though there was no limita- 
tion to a bill of review, yet, after twenty-two years, he 
would not reverse a decree but upon very apparent error, 
‘Expedit republice ut sit finis litium’ is a maxim that has 
prevailed in this Court in all times, without the help of an 
act of Parliament.” 


In Miller v. MeIntyre, 6 Peters, 66, the Court affirmed, 
with emphasis, what had been said in Elmendorf v. Taylor, 
remarking that certain cases had been “ cited to show that 
the statute does not run except as against a grant. ‘l'his,” 
the Court said, “ is undoubtedly the case at law, but a dif- 
ferent rule has been established in equity. The Courts of 
Kentucky and elsewhere, by analogy, apply the statute in 
chancery to bar an equitable right, where at law it would 
have operated against a grant.” ‘The Court conclude by 
saying that “in all cases where an adverse possession has 
continued for twenty years, it constitutes, in the opinion of 
this Court, a complete bar in equity.” 

In McKnight v. Taylor, 1 How., 168, C. J. Taney said: 


“Tf, indeed, the suit had been postponed a few months 
longer, twenty years would have expired, and in that case, 
according to the whole current of authorities, the debts in 
the schedule would all have been presumed to have been 
paid. But we do uot found our judgment on the pre- 
sumption of payment; for it is not merely on the presumption 
of payment, or in analogy to the statute of limitations, that a 
court of chancery refuses to lend its aid to stale demands. 
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There must be conscien: e, good faith, and reasonable diligence 
to call into action the powers of the Court. In matters of 
account, where they are not barred by the act of limitations, 
courts of equity refuse to interfere after considerable lapse 
of time, from considerations of public policy, and from 
the diffienlty of doing entire justice when the original 
transactions may have been obscured by time and the 
evidence may be lost. The rule upon this subject must be 
considered as settled by the decision of this Court in Piatt 
v. Vattier, 9 Peters, 516; and that nothing can call a court 
of chancery into activity but conscience, good faith, and 
reasonable diligence; and where these are wanting the 
Court is passive, and does noti:ing; and, therefore, from the 
beginning of equity jurisdiction there was always a limita- 
tion of suit in that Court.” 


The Court added: 


* And as to all the creditors named in the schedule, they 
had originally an easy and simple remedy in their own 
hands, to be used or not at their own pleasure; and if they 
have suffered it to be lost by the lapse of time, their own 
negligence can give them no right to call into action the 
powers of the court of chancery. 


In another case this Court said: 


«The complainants here assail the validity of this decree 
as having been rendered without service on the deceased, 
who was then a minor under ten years of age, upon an 
answer filed by a guardian ad litem, who was not author- 
ized to waive service on his ward. It is not necessary to 
examine into the validity of the decree for this or any 
other reason. This deed purports to pass whatever title 
the deceased possessed in the lands conveyed under the 
probate sale, whether it be considered as the two undivided 
eo of the whole fractional section or the tract assigued 

» him on the partition. It gave, at least, color of title. 
ees er an instrument by apt words of transfer from the 
grantor to the grantee—whether such grantor acts under 
the authority of judicial proceedings or otherwise—in form 
passes what purports to be the title, it gives color of title. 
‘The deed of the commissioner in this case, with the return 
of the commissioners in the partition proceedings, gave 
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such color. Even should they be considered as invalid, 
possession under them for the*period prescribed by statute 
bars the right of the trae owners as effectually as posses- 
sion under the most perfect title. It is an absolute detense 
to the action of ejectment, and a suit in equity brought 
after that period for the determination of the title and for 
possession of the property will not be entertained, as it is 
founded on a stale claim. As the statutes of limitations in 
most States, and in Indiana among them, apply in terms 
ouly to legal remedies, courts of equity are considered as 
bound by them only in cases of concurrent jurisdiction. In 
other cases they are said to act only by analogy, and not 
in obedience to the statutes. Though the present case is 
in form only a suit in equity, and as the bill seeks for an 
injunction, it may be so treated, it is essentially a suit to 
recover the possession of the land, The complainants are 
out of the possession, and the defendant, or parties claim- 
ing under him, are in possession. ‘The determination in 
favor of the complainant’s title is only preliminary to a 
decree for the surrender of possession. If not a coneur- 
rent remedy with the common-law action of ejectinent, it 
so nearly resembles the latter as to justify the rule that in 
such cases the statute equally applies.” 


Hall v. Law, 102 U.S., 465. 


* Equity courts in cases of concurrent jurisdiction usually 
consider themselves bound by the statute of limitations 
which govern courts of law in like cases, and this rather 
in obedience to the statute of limitations than in analogy. 
Jn many other cases they act upon the analogy of the 
statutory limitations at law; as where a legal title would 
in ejectment be barred by twenty years’ adverse possession, 
courts of equity will act apon the like limitation, and 
apply it to all cases of relief sought upon equitable titles 
or claims touching real estate. 

‘Support to these legal propositions is found every where; 
but there is a defense peculiar to the Courts of equity 
founded upon the lapse of time and the staleness of the 
claim where no statute of limitations governs the case, 
Such Courts in such cases often act on their own inherent 
doctrine of discouraging, for the peace of socicty, anti- 
quated demands, by refusing to interfere where there has 
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been gross laches in prosecuting the claim, or long acqul- 
escence in the assertion of adverse rights.” 


Godden v. Kimmell, 99 U. 8., 210. 


‘‘Laches and neglect,” says Mr. Justice Swayne, “ are 
invariably discountenanced in equity, and, therefore, there 
has always been a limitation of suits in sach Courts from 
the beginning of their jurisdiction. Limitations of the 
kind are dictated by experience, and are founded ona sala- 
tary policy, as the lapse of time carries with it the memory 
and life of witnesses, the muniments of evidence, and the 
other means of judicial proof. 

‘ Difficulties often arise in controversies of the kind in 
getting at the truth, so as to administer justice with any- 
thing like reasonable certainty. That the parties to the 
original transaction have long since deceased, is shown 
from the proofs in the case, and it is improbable that 
many or all of their clerks or agents may be inaccessible 
us witnesses for the same or some other reason; or, if 
alive, and their attendance as witnesses may be secured, 
they may not be able to remember anything about the 
transactions.” 


Id., 212. 


In Williams v. United States, 92 U.S., 461, a bill was 
filed to correct an error in the decree of special commis- 
sioners to settle certain Mexican land titles. 

The Court held that, as the parties had acquiesced for 
fifteen years in the decree of confirmation, it was too late 
for them to disturb it. 

In Marsh v. Whitmore, 21 Wall., 181, the Court held: 


‘* Atany rate, the claim now presented isastale one. The 
complaint does not set forth specifically any grounds which 
could have constituted impediments to an earlier prosecu- 
tion of his suit. He does not even inform us when he first 
became acquainted with his supposed wrongs. His lan- 
guage is that he was not aware of the purchase by the de- 
fendant until lately—language altogether too vague to in- 
voke the action of a court of equity.” 


88 


In the late case of U.S. v. Lee, 1 Federal Reporter, 250, 
the question depended, as it does here, on the sovereignty 
of the United States, which it was contended conferred 
upon the Government immunity from suit, just as it is 
contended here that the same sovereignty confers immunity 
from the statute of limitations. But the Court held that 
this soveignty could not be “permitted to interfere with 
the judicial enforcement of the established rights of plain- 
tiffs when the United States is not a defendant or a necessary 
party to the suit.” 

As a suit for the same relief contemplated by the bill in 
this case could, with much greater propriety and less cir- 
cumlocution, have been brought in the names of the claim- 
ants themselves, it is obvious that the United Sfates is not 
a necessary party to the suit. 

The Court, further on in the same case, in speaking of 
one claiming against the United States, said: 

“ When he, in one of the courts of competent jurisdic- 
tion, has established his rights to property, then there is 
no reason why deference to any person, natural or artificial, 
not even the United States, should prevent him from using 


the means which the law gives him for the protection and 
enforcement of that right.” 


Here there was au adjudication by the land officers in 
favor of Beebe, after twenty years of hostile litigation. 
Now, after the patent has been issued for nearly half a cen- 
tury, What reason can there be why the equitable doctrine 
of laches shall not be set up against “ any person, natural 
or artificial,” or “even against the United States?” 

In the case last quoted the Court cite, with approval, 
what was said by Marshall, C. J.,in U. 8. v. Peters, 5 
Cranch, 115: * But it certainly never can be alleged that 
a mere suggestion of title in a State to property in posses- 
sion of an individual must arrest the proceedings of the 
Court, and prevent their looking into the suggestion and 
exumining the validity of the title.”’ 
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In Moore v. Robins, 96 U. 8., 532, the Court, in speak- 
ing of an assumed power in the Land Department to in- 
vestigate and pass upon titles after the issue of patents, 
held that, after the patent has been issued, their functions 
are atan end. The Court said: 


«Tt is a matter of course that, after this is done, neither 
the Secretary nor any other executive officer can entertain 
an appeal. He is absolutely without authority. If this 
were not so, the titles derived from the United States, in- 
stead of being the safe and assured evidence of ownership 
which they are generally supposed to be, would be always 
subject to the fluctuating, and in many cases unreliable, 
action of the Land Office. No man could buy of the 
grantee with safety, because he could only convey, subject 
to the right of the officers of the Government to annul his 
title. 

“Tf such a power exists, when does it cease? There is 
no statute of limitations against the Government; and if 
this right to reconsider and annul a patent after it has once 
become perfect exists in the executive department, it can 
be exercised at any time, however remote. It is needless 
to pursue the subject further. The existence of any such 
power in the Land Departient is-utterly inconsistent with 
the universal principle on which the right of private prop- 
erty is founded.” 


In Johnson v. Towsley, 13 Wall., 84, the Court, in speak- 
ing of the same assumption of power, asked : 
“If the land officers can do this a few weeks or a few 


months after the first patent has issued, what limit is there 
to their power over private rights?” 


This inquiry is as pertinent to the action of the Attor- 
ney-General as to that of the land officers. If he may 
bring a suit, or authorize it to be brought, after fifty or 
sixty years, and may then vex the landholder with the 
anxiety, costs, trouble, and expense of a law-suit, involving, 
probably, a temporary depreciation of value, which, in 
many exigencies, may be ruinous to the private citizen, 
what limit is there to his “‘ power over private rights? ” 
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This is certainly a mistaken conception of the laws 
operating on the rights of landholders, “thought,” to use 
the language of the Court, ** to be like a disease planted in 
the vitals of men’s estates, and a disease against which no 
human prudence could have guarded them, or at least no 
practical prudence, considering the state of the country and 
the nature of their interests.”’ 

Hawkins v. Barney, 5 Peters, 464. 


That any one should suppose that the Attorney-General 
possesses such an eternal power to harass the private 
citizen, must be reckoned as one of the most remarkable 
delusions that ever befogged the human intellect. 

In Case v. Terrell, 11 Wall., 201, in noticing the cases 
in which the United States voluntarily becomes a party to 
the suit, the Court said: 

** But in these cases the Government came into Court of 
its own volition to assert its claim to the property, and could 
only do so on condition of recognizing the superior rights of 
others.” 


In the case of Lansdale v. Smith, 106 U. 8., 391, Mr. 
Justice Harlan said: 

“Tt has been a recognized doctrine of courts of equity 
from the very beginuing of their jurisdiction to withhold 
relief from those who have delayed for anu unreasonable 
length of time in asserting their claims. * * * The 
‘ase must be one which appeals to the conscience of the 
Chancellor.” | 


The Court cite Wagner v. Baird, 7 How., 258, where 
Justice Grier, after declaring the general principle, said : 
«The party guilty of laches cannot screen his title from 


the just imputation of staleness merely by the allegation 
of an imaginary impediment or technical disability.” 


Finally, we may conclude this inquiry with the distinct 
and emphatic language of Mr. Justice Field in United 
States v. Flint, 4 Sawyer, 58 : 
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“ But if we admit that the Attorney-General is author- 
ized to direct the institution of a suit like the present in 
the name of the United States,and that the District Attor- 
ney has been thus directed, his power in this respect must 
be exercised in subordination to those rules of procedure 
and those principles of equity which govern private liti- 
gunts seeking to avoid a previous judgment against them. 
The United States, by virtue of their sovereign character, may 
claim exemption from legal proceedings ; but when they enter the 

Pourts of the country as a litigant they waive this exemption, 
and stand on the same footing with private individuals. Unless 
otherwise provided by statute, the same rules as to the ad- 
missibility of evidence are then applied to them; the same 
strictness as to motions and appeals is enforced ; they must 
move for a new trial, or take an appeal within the same 
time, and in like manner, and they are equally bound to 
act on evidence within their reach; and when they go into a 
court of equity, they must equally present a case by allegation 
and proof entitling them to equitable relief. 

“ Although on grounds of wise public policy no statute 
of limitations rans against the United States, and no laches 
in bringing a suit can be imputed to them, yet the facility 
with which the trath could originally have been shown by 
them if different from the finding made, the changed con- 
dition of the parties and of the property from lapse of 
time, the difficulty, from this cause, of meeting objections 
Which might, perhaps, at the time have been readily ex- 
plained, and the acquisition of interests by third parties 
upon faith of the decree, are elements which will always be 
considered by the Court in determining whether it be equi- 
table to grant the relief prayed. All the attendant circum- 
stances of each case will be weighed, that no wrong be done 
to the citizen, though the Government be the suitor against 
him. 

. . x * * . * * * 

«After the archives were arranged, and the alleged un- 
searchable condition ceased, nearly eighteen years elapsed 
before the preseut bill was tiled, and no excuse is offered 
for this delay. During these eighteen years, which con- 
stitutes a period equivalent almost to a century in other 
countries, great changes in the condition and value of real 
property in the State have occurred. During this period 
the original claimant, who might, perhaps, have explained 
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the alleged alteration of dates, has deceased, and third 
parties have acquired his interests, and, it is said, have made 
valuable and expensive improvements upon the property. 
Courts of equity will not entertain a suit to vacate a decree, 
even in case of palpable frauds, when there has been 
unnecessary delay in its institution, and the rights of third 
parties, as in this case, have intervened in reliance upon 
the decree. Considerations of public policy require prompt 
action in such cases; and if by delay in acting innocent 
parties have acquired interests, the Courts will turn a deaf 
ear to the complaining party. This is the doctrine of equity, 
irrespective of any statute of limitations, and irrespective 
of the character of the suitor. It is essential that this doctrine 
‘should be vigorously upheld for the repose of titles and 
the security of property.” 


We find daily that it is extremely difficult to prove be- 
yond a reasonable doubt, or in any satisfactory manner at 
all, the truth regarding events that occurred but a week or 
a monthago. If we should attempt to go back for a period 
of more than sixty-four vears, to the time that Philbrook 
died, to scan the long line of individual words and trans- 
actions between parties long since dead, down to the time 
of the issne of the patents nearly fifty years ago, it is 
obvious that we should find ourselves involved in a 
labyrinth of hopeless doubt and perplexity. Fortunately 
it is not necessary for us to engage in such a task. The 
decisions of the land officers, the issue of the patents, the 
long acquiescence of all parties, are far more convincing 
than any other evidence would be, unless an Attorney- 
General could depopulate our cemeteries in order to fill the 
court-room with witnesses, equipped with powers of memory 
beyond anything that we know in that line. Among the 
many Wise things uttered by the great lights of the bench 
and the bar, few are wiser, or more fitly expressed, than 
that memorable saying of Lord Plunket: 


“Time is the great destroyer of evidence, but he is the 
great protector of titles. He comes with a scythe in one 
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hand to mow down the muniments of our possessions, 
while he holds an hour-glass in the other, from which he 
incessantly metes out the portions of duration that are to 
render the muniments no longer necessary.” 


Tenth Proposition—The charges of fraud made 
are too vague to found a decree upon. 


This Court bas said many times that charges of fraud 
must be definite and specific. The proof must be cor- 
respondingly certain. 

Colorado Coal and Iron Co. v. United States, 8 Sup. 


Ct. Rep., 131. 


The general allegation that the “receiver was coerced 
to believe” a false state of facts is plainly no allegation at 
all in the eyes of the law. 

The opinion of the Court below is an able one, and is 
worthy of a careful perusal. 

Respectfully, 
U. M. Ross. 
S. W. WILLrIAMs. 


ea “de ee 


Supreme Court of the alnited States, 
OCTOBER TERM, 1887. 


No. 180. 
THE UNITED STATES, AppPeLuLant, 
vs. 


CHARLES W. BEEBE e¢ al. 


APPEAL FROM THE UNITED STATES CIRCUIT COURT FOR 
THE EASTERN DISTRICT OF ARKANSAS. 


MOTION TO DISMISS. 


Come said appellees, by U. M. Rose and 8S. W. Williams, 
their solicitors, and move the Court to dismiss the appeal 
herein because as shown by the attidavits herewith filed, as 
well as by the certificate of the clerk of the court below 
attached to the transcript herein, the said transcript is 
grossly defective, especially in omitting exhibits which are 
referred to in the pleadings and which are necessary to their 
proper comprehension. (See The Grapeshot, 7 Wall, 563.) 

U. M. Ross, 
S. W. WILLIAMs. 


UNITED States OF AMERICA, — 
Eastern District of Arkansas, § ‘ 


Be it remembered that on this day came before me, a com- 
missioner of the United States, Ralph L. Goodrich, to me 
well known, and made oath as follows: 


I am now clerk of the United States circuit court for the 
eastern district of Arkansas, and was such on the 7th day of 
November, 1884, on which date I certified the transcript in 
the case of the United States, appellant, against Charles W. 
Beebe et al., now pending in the Supreme Court of the United 
States as No. 180 on the docket of said Court for the October 
term, 1887, and that at the request of the solicitors of the 
plaintiff ! omitted from said transcript the following papers 
and records, which were on file in said cause: 


City Directory, attached to defendant’s plea for additional 
parties. 

Deposition of Wm. E. Woodruff, filed by defendant. 

Motion for dedimus potestatem for above deposition, filed 
by the defendant. 

Opinion of Geo. McCrary, circuit judge, on demurrer to 
bill. 

Brief of defendant, by U. M. Rose. 

Exhibit “B” to Exhibit “B10,” inclusive, to original 
bill filed by plaintiff. 

Exhibit “C” to Exhibit “C 3, C,” inclusive, to original 
bill filed by plaintiff. 

Exhibit “ D” to Exhibit “ D 2,” inclusive, to original bill, 
filed by plaintiff. 

Exhibit “ E,” Philbrook’s will, to original bill. 

Exhibit “ H,” to original bill filed by plaintiff. 

Exhibit “I” to Exhibit “3,” inclusive, filed by plain- 
tiff. 

Exhibit “C 4” to Exhibit “C 6,” to amended bill filed by 
plaintiff. | 


Motion for process to serve on non-resident defendants, 
filed by plaintiff. 

Motion for leave to amend bill and set time, filed by plain- 
tiff. 

Motion to amend the record, filed by plaintiff. 

Motion to retain defendant’s papers on file, filed by plain- 
tiff. 
Brief for plaintiff and exhibit, filed May 10th, 1885. 
Brief for plaintiff, filed May 31st, 1883. 
Brief for plaintiff, filed May 21st, 1883. 
Writs in the cause. 


And I further say that said papers and records were 
omitted from said transcript, as far as I know, without the 
consent of the appellants. 

And further deponent sayeth not. 

vALPH L. GOODRICH. 


Sworn to and subscribed before me this 14th day of Oc- 
tober, 1887. 


Henry C. CALDWELL, 


U.S. Dist. Judge. 


Unitep STATES OF AMERICA, es 
Eastern District of Arkansas, { - 

On this day came before me, a United States commis- 
sioner for said district, U. M. Rose and 8S. W. Williains, to 
me well known, who made oath as follows: 

We are counsel for appellees in the cause pending in this 
court and referred to in the foregoing affidavit, and were of 
counsel in said cause in the court below, and that we never 
at any time consented to the omission from the transcript 
of the papers enumerated in said affidavit, and that no such 
consent was given by said appellees or by their counsel ; 
also that in our judgment copies of the exhibits filed with 
the plaintiff’s pleadings in the court below, and the paper 
referred to in said affidavit as “ City Directory,” attached to 
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the defendant’s “ plea” for additional parties, are indispen- 
sable to a proper understanding of this cause on the present 
appeal. 

U. M. Rose. 

Sam. W. WILLIAMS. 


Sworn to and subscribed before me this day. 


Given under my hand as such commissioner, at the city 
of Little Rock, on this 14th day of October, 1887. 
[SEAL. | Ratpnu L. Goopricu, 


Commissioner of the Circuit Court, East. Dist. Ark’s. 
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THE UNITED STATES, Apperiant, 


Vv. 


CHARLES W. BEEBE er at. 


An Appeal from the 


a 


Inited States Circuit Court for the 


dn the Supreme Court of the United States. 


Ocrosper Term, 1887. 


| 
\ No. 180. 
! 
| 


Eastern District of Arkansas. 


In Answer to Motion of Defendants to Dismiss the 


Now come the appellants, by their attorney, and submit 
the following affidavit and brief in answer to the said mo- 


tion: 


IN THE UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF ARKANSAS. 


In the cause whereof THe Unrrep Srares are Plaintiffs, v. 


en . 


Appeal. 


en 


CHARLES W. BEEBE et al., are Defendants. 


A fiidavit of Liberty Bartlett, Attorney for the United States. 


I, Liberty Bartlett, being first duly sworn, do state that 
I am an attorney at law, and by appointment and instruc- 
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tions of Attorney-General Brewster, to the District Attor- 
ney Charles Waters, I served as such attorney in the pros- 
ecution of the above-entitled cause and the demurrer of 
the defendants, which was sustained, also, in the prosecu- 
tion of the appeal in procuring and transmitting the tran- 
script. 

In August, 1884, R. L. Goodrich, clerk of the court, 
gave me notice to come in and select the papers required 
to make up the transcript, and make a deposit of $300, 
before he would commence on the work; and directly 
thereafter he left the office for his three months’ vacation, 
at the north, leaving his-deputy, W. Field, to prepare the 
transcript. 

Together we selected every paper used or referred to on 
the trial here on the demurrer. If any were omitted, it 
was overlooked after a careful search, calling for a deposit 
of sixty dollars. 

There were over thirty certified copies of papers of rec- 
ord in the several departments, some of great length that 
were not before the court, or referred to on the trial of 
the demurrer, of use only to the plaintiff, and deemed im- 
proper to encumber the record, and were omitted at our 
own loss, if a loss it be. 

The work on the transcript was open to the inspection 
and suggestion of Judge Rose & Son, chief attorneys, out 
of twelve for the defence, or nearly so ; and before closing 
I called at their office and informed them that it was still 
open if they desired to add a further record, but none was 
offered. 

The clerk, Goodrich, returned about the time of closing 
the transcript, and, if correctly informed, he did not ex- 
amine or know the record made. It was certified by the 
deputy clerk, Wm. Field. 

To show the obstacles put in the way of prosecuting 


Oe ee “~ ~ 


a 


this suit, I will mention that the case was prepared by the 
District Attorney Waters, as instructed by the U. 8. Atty- 
Gen. Brewster. The papers were all filed, stamped, and 


made of record by the clerk Goodrich on the eve of 
1884, and myself made the attorney of record. The fol- 
lowing morning, without notice or a hearing, Goodrich, 
clerk, erased every endorsement and cast them all out of 
court, and it required two months before the circuit judge, 
and the final peremptory order of the Attorney-General 
Brewster, to effect their restoration. 


LIBERTY BARTLETT. 


Subscribed and sworn to before me this 5th day of No- 
vember, 1887. 
RALPH L. GOODRICH, 
Clerk U. 8. Circuit Court 
Eastern District of Arkansas, 
by W. P. FIELD, DP. C. 


Brier 1x Opposirion TO THE Morion TO DISMISS THE APPEAL 
IN THE FOREGOING CAUSE. 


This suit was brought in the court below by the United 
States to set aside a land patent illegally issued to the de- 
fendants. 

The decision below was adverse to the plaintiff upon 
demurrer to the bill. An appeal being allowed, the tran- 
script was filed in this court November 10, 1884. | 

The affidavit of Mr. Bartlett, filed herein, shows.that the 
transcript was intended to include all that was deemed 
necessary and proper ; that the defendants’ attorneys were 
asked to make suggestions (with a view of complying 
therewith) in preparing it, and that only such matter was 
omitted from it as could be of no use in determining the 
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correctness of the decision below. As defendants’ attor- 
neys made no suggestions as to their views or wishes, the 
certificate stated what was omitted, and the facts have 
been apparent of record for three years (page 88 of tran- 
script). We submit that the omissions were proper ; that 
the defendants cannot now take advantage of their own 
neglect ; that a motion to dismiss the appeal is not the 
proper remedy, and that if it was it has been waived by 
delay. 

Relying upon the statement in Phillips’ Practice, p. 156, 
and cases there cited, that the opinion of the court below 
forms no part of the record, and knowing that said opin- 
ion would appear in the published decisions of the circuit 
court before the appeal could be heard here (see Mc- 
Crary’s Reports, vol. 4, p. 12), it was deemed proper not to 
insert it in the transcript. 

As to the city directory, depositions, briefs of attorneys, 
interlocutory motions, last wills, and siniiar documents, 
referred to in affidavit of Clerk Goodrich, none of them 
served any useful purpose in determining whether the de- 
murrer was well taken and would only encumber the rec- 
ord and they were properly omitted. 

Railway Co. v. Stewart, 95 U. 8. 279. 
Pennock wv. Dialogue, 2 Peters, 15. 


The attempt to include material matter only was made 
in good faith, due regard being had to the wishes of the 
defendants. 

Railroad Co. v. Schutte, 100 U. S., 647. 


The defendants do not now show how the omissions are 
material to the issues made by the demurrer, and they file 
an affidavit of the clerk of the court, saying they were 
made without the consent of the appellants. 
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The defendants having refused to speak or make any 
suggestion as to their views or wishes relating to the tran- 
script, when invited to do so, and while the record was 
still open to receive whatever they thought to be material, 
they are estopped from complaining of such omissions or 
urging their materiality. There is hardly a limit to the 
right of a party to waive objections and rights secured to 
him by rules of law, and in numberless cases he is pre- 
sumed to have waived them by his conduct, and even by 
silence or by omitting to assert them at the proper time. 

This court often says “on constat, but that the amend- 
ment could and would have been made if the objection 
had been suggested. It would be fair neither to the court 
nor to the other party to permit the objection to be raised 
here for the first time.” 

Newcomb v. Wood, 97 U.S., 581-3, and cases cited. 


Indeed, the rule is broad and far-reaching that if one be 
silent when in good faith he ought to speak, or by his con- 
duct leads another to do what he otherwise would not, he 
will not be heard to the injury of the latter in that respect. 

Hayward v. National Bank, 96 U.58., 617. 
Morgan v. Railroad, 96 U. 8., 720. 

Swain v. Seamens, 9 Wall., 254. 
Dickerson v. Colgrove, 100 U. 8., 580. 


In this case the defendants not only refused to speak 
when asked, but, knowing of the omissions, they waited 
three years before making any objections thereto. This is 
fair neither to the court nor to the appellants. 


ITI. 


If the defendants have not waived the right to object to 
the transcript as certified, their proper remedy is by cer- 
tiorari, and not by motion to dismiss the appeal. 

Rule 14. 

Hudgins e¢ al. v. Kemp, 18 Howard, 530. 
Clark v. Hackett, 1 Black, 77. 

Stearns v. United States, 4 Wall., 1. 

The Rio Grande, 19 Wall., 178. 

Mo., K. & T. Co. v. Dinsmore, 108 U. S., 30. 


Those representing the United States in this case have 
not been wanting in honesty or fairness respecting the 
record, and have no objection to the defendants produc- 
ing any paper filed in the case which they desire, but itis 
denied that appellants should, in view of the facts stated 
and the practice in similar cases, be either required to sup- 
ply omissions or have their appeal dismissed. 

Respectfully submitted. 
HENRY M. BAKER, 
Attorney for Appellant. 
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If the defendants have not waived the right to’ object to 
the transcript as certified, their proper remedy is by cer- 
tiorari, and not by motion to dismiss the appeal. 

Rule 14. 

Hudgins et a/. v. Kemp, 18 Howard, 530. 
Clark ». Hackett, 1 Black, 77. 

Stearns v. United States, 4 Wall., 1. 

The Rio Grande, 19 Wall., 178. 

Mo., K. & T. Co. v. Dinsmore, 108 U. S., 30. 


Those representing the United States in this case have 
not been wanting in honesty or fairness respecting the 
record, and have no objection to the defendants produc- 
ing any paper filed in the case which they desire, but it is 
denied that appellants should, in view of the facts stated 
and the practice in similar cases, be either required to sup- 
ply omissions or have their appeal dismissed. 


Respectfully submitted. 


HENRY M. BAKER, 
Attorney for Appellant. 
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JOHN NOYES Vs. LEE MANTLE ET AL. ] 


1 Pleas in the district court of the second judicial district of 

Montana Territory in and for the county of Silver Bow, 

at a term begun and holden on the — day of , 1882, before 
the Hon, Wm. J. Galbraith, judge of the second judicial district. 


Lee MAnrLE and Patrick A. LAararey, Plaintiffs, ) 
vs. -Cause No. 116. 
JOHN Noyes, Defendant. 


Be it remembered that heretofure, to wit,on the 14th day of Sep- 
tember, A. D. 1882, there was filed in the office of the clerk of the 
district court of the second judicial district in and for the county of 
Silver Bow and Territory of Montana, a petition, which is in the 
words and figures following, to wit: 


In the District Court of the Seeond Judicial District of Montana 
Territory in & for the County of Silver Bow. 


LEE MANTLE & Patrick A. LarGey. Plaintiffs, 
i's 


JOHN Noyes. Defendant 


2 The above-named plaintiffs complain of the above-named 
defendant, and for cause of action allege— 

Ist. ‘That the plaintiffs are citizens of the United States, and that 
they are now, and they and their grantors and predecessors in inter- 
est under and through whom they claim have been continuously 
since the 23rd day of April, A. D. 1878, the owners against all per- 
SONS except the Government of the United States and entitled to 
and in the possession of that certain quartz lode mining claim situ- 
ated in Summit Valley mining district, in the county of Silver Bow 
and ‘Territory of Montana, just southeasterly of the town of Butte 
and about one-half mile south of A. J. Davis’ Lexington quartz mill, 
which was discovered, located, and claimed on the 23rd day of April, 
A. D. 1878, by Daniel Zinn and John O. McEwan, and recorded in 
Book J ot lode locations, page D356, records of Deer Lodge county, 
Montana Territory, and afterwards, on the 2d day of August, A. D. 
1SS1, relocated—without waiving any right under the said first loca- 
tion—by these plaintiffs, who were and are the grantees of said Zinn 
aud Mekwan, and recorded in the county recorder’s office of said 

Silver Bow county, Montana Territory, and which was and is 
3 known as and called the “ Pay Streak” quartz lode mining 

claim, and more particularly described by survey thereof as 
follows, to wit: Beginning at corner No. 1 (being the southwesterly 
corner of said claim), and from whieh corner No. 1 the section corner 
of sections 24, 25, 19, & 30, in township three (3) north, range- 7 & 8 
west (according to United States survey), bears south 29° 55° east 
839 feet distant: thence from said corner No.1 north 70° 50’ west 
508 feet to corner No. 2, being the northwesterly corner of said claim ; 
thence south 75° 55’ east 874 feet to corner No. 3, being the north- 
easterly corner of said claim; thence south 70° 50’ east 508 feet to 
corner No. 4, being the’southeasterly corner of said clajm ; thence 
]—242 
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north 75° 55’ west 874 feet to corner No. 1 and place of beginning. 
said claim extending along said Pay Streak vein or lode 245 feet in 
an easterly direction and 629 feet in a westerly direction from the 
center discovery shaft on said claim, and being 300 feet in width on 
the southerly side and 208 feet in width on the northerly side from 
the middle or center of said lode or vein on the surface, comprising 

in all 874 feet in length along said vein or lode and 500 feet 
4 in width, and the location being distinctly marked on the 

ground so that its boundaries can be readily traced, together 
with all of the rights, privileges, and appurtenances of any kind be- 
longing or in anywise appertaining to the said vein or lode and claim. 

2. That the said defendant, John Noyes, claims some estate or In- 
terest adverse to plaintiffs in or to the said Pay Streak quartz lode 
mining claim above described, and said estate or interest, as plain- 
tiffs are informed and beleive, is claimed by said defendant under or 
by virtue of some alleged or pretended patent from the United States 
to said defendant purporting to convey certain pretended placer min- 
ing ground including within its limits the Pay Streak quartz lode 
and claim aforesaid. 

3. That any estate or interest claimed by defendant in or to said 
Pay Streak lode claim above described under any alleged patent for 
placer mining ground from the United States or otherwise is invalid 
and of no effect as against the right and title of plaintiffs thereto, 

and is without foundation in law or fact, and defendant 1s 
5 estopped in law and equity to claim any right of possession 
to said lode claim, for that the said Pay Streak lode or vein 
of plaintiffs was a vein or lode of quartz or rock in place bearing 
silver and other valuable mineral deposits and was known to exist, 
and the said Pay Streak lode claim of plaintiffs was located thereon, 
within the boundaries of the alleged placer claim for which defend- 
ant made application for the patent from the United States under 
which, as plaintiffs are informed and believe, he now claims said 
lode claim, at and before the time when defendant made application 
for patent for said alleged placer ground, and defendant did not, in 
or with his said application, make any statement that said placer 
claim included said “ Pay Streak” or any other vein or lode of 
quartz or other rock in place bearing silver and other valuable 
metals er mineral deposits, nor did he apply for patent for or pay 
for any vein or lode, although said “ Pay Streak” vein and lode 
and claim was known to exist within the boundaries of defendant’s 
alleged placer claim at and before the time when lie applied for pat- 
ent therefor. | 
6 4. That, notwithstanding the premises, the acts of defend- 
ant in claiming an estate and interest adverse to plaintiffs in 
and to said “Pay Streak” lode claim under defendant’s alleged 
patent and otherwise cast a cloud upon plaintiffs’ right and title in 
and to their said lode claim, and greatly interfere with and injure 
plaintiffs in their use and enjoyment thereof. 

Wherefore plaintiffs ask the aid of this court in the premises, and 
that the defendant appear herein and set out by answer fully and 
particularly the nature and character of the estate or interest 
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claimed by him adversely to plaintiffs in or to the “ Pay Streak ” 
quartz lode mining claim above described; that defendant be de- 
creed and adjudged to have no estate or interest therein or thereto 
as against plaintiffs; that plaintiffs be adjudged and declared to be 
the owners and entitled to the possession of said lode claim, and the 
right of possession thereof be decreed to be in plaintiffs; that plain- 
tiffs’ right and title thereto be established and quieted, and that de- 
fendant be perpetually enjoined and restrained from: further or 
hereafter asserting or claiming any estate, right, title, or interest in 
or to said lode claim as against plaintiffs, and that plaintiffs have 

such other and further relief in the premises as the nature 
7 and circumstances of the case may require and as to equity 

belongs, and tu recover of defendant their costs of this action. 

(Signed) W. W. DIXON, 
Att'y for Pr ffs. 


TERRITORY OF Montana, | _. 
County of Silver Bow, - 
Lee Mantle, being first duly sworn, says that he is one of the 

plaintiffs in the above-entitled action; that he has heard read the 
foregoing complaint, and that the facts therein stated are true to his 
own knowledge, except as to those matters which are therein stated 
on his information and belief, and as to those matters that he be- 
lieves it to be true 


(Signed) LEE MANTLE. 


Subscribed and sworn to before me 13th day of September, A. D. 
1881. 
[L. s.] A. C. WITTER, Co. Clerk, 
By H. C. BODLEY, Deputy. 


And afterwards, to wit, on the — day of , A. D. 1881, a sum- 
mons was issued in the above-entitled cause, which was returned 
duly executed on the — day of ——, A. D. 1851. 


8 And afterwards, to wit, on the lst day of October, A. D. 

1881, there was filed herein a demurrer to the plaintiffs’ dee- 
laration, which said demurrer is in the words and figures following, 
to wit: 


In the Distfict Court, 2d Judicial District, Silver Bow County, 
Montana Territory. 


LEE ManrvLe & Partick A. Laraey, Plaintiffs, 
v's. 
JOHN Noyes, Defendant. 


Now comes the above-named defendant (by consent of counsel for 
plaintiff-) and files this his demurrer to plaintiffs’ complaint, and as 
grounds thereof assigns— 

1. That said complaint does not state facts sufficient to constitute 
a cause of action. 


ET AL. 


MANTLE 


. 
LEE 
4 7 # 
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2. That said complaint is ambiguous, uncertain, and unintelli- 
gible, in that, Ist, it does not specify the width on each side of the 
lead itself that is claimed as surface ground, nor dves it state the 
course of the vein so that the amount of surface ground could be 
ascertained. 

3. That it does not state by whom the Pay Streak lode was known 
to exist, whether by defendant, by the community at large, 
or by some individual or by the applicant for and patentee 
with his witnesses at the date of the application for patent. 

4. That there is no proper party plaintiff. 

Defendant asks judgment for his costs herein. 

SPRATT & STAPLETON anp 
THOS. L. NAPTON, 
Attys for Defendant. 


ve) 


And afterwards, to wit, on the 16th day of February, A. D. 1882, 
it being the — judicial day of the term of said district court, 
the following further proceedings were had in said cause, to wit: 


»-Lee MANTLE and Parrick A. LarGry, Plaintiffs, 
vs. » Case No. -—. 
JOHN Noyes, Defendant. 


Demurrer overruled and defendant excepts. 


And afterwards, to wit, on the 20th day of February, A. D. 1882, 
the defendant filed herein his answer, which is in the words and 
figures following, to wit: 


10 In the District Court, 2d Judicial District, Silver Bow County, 
Montana Territory. 


Lee MAntLe and Parrick A. LarGry, Plaintiffs, 
Us. 


JOHN Noyes, Defendant 


Now comes the above-named defendant, and for answer to the com- 
plaint of plaintiffs herein, denies— 

Ist. That plaintiffs now are or that they or their grantors or pred- 
ecessors in interest have been since the 23d day of April, 1878, or 
at any time the owners of or entitled to the possession of the prop- 
erty described in plaintiffs’ complaint as the “ Pay Streak quartz lode 
mining claim ” or any part or parcel thereof. 

2. That plaintiffs now are or they or their grantors or predeces- 
sors in interest ever have been the owners of, possessed of, or entitled 
to the possession of the property described in theircomplaint or any 
part thereof. 

Defendant denies that John Zinn and John O. McEwan or either 
of them at any time located or claimed the property described in 
plaintiffs’ complaint or any part thereof; denies that plaintiff at any 
time relocated or claimed said property or any part thereof. 
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1] Defendant denies that there has been at any time or. now 

is any quartz lode, vein, or mining claim situated within the 
limits of the ground described in plaintiffs’ complaint or any part 
thereof. Defendant denies that plaintiffs relocated or claimed the 
property herein sought to be recovered on the 2nd day of August, 
1881. or at any other time, or that they did not waive any rights 
thereby to the Zinn and McEwan location in April, 1878. 

Defendant denies that there has been at any time or is now any 
vein or lode claims of quartz known as the “ Pay Streak” or other- 
wise discovered, located, claimed, or recorded within the limits of 
the property described in plaintiffs’ complaint. 

Defendant denies that the “Pay Streak” lode claim or vein of 
plaintiffs wasa vein or lode of quartz or rock in place bearing silver 
or other valuable mineral deposits at the date of defendant’s appli- 
cation for patent to the ground in controversy, or that any such vein 
or load claim was known to exist at said date or is now known to 
exist. Defendant denies that said “Pay Streak” lode claim of 

plaintiffs or any part of it was located or known to exist at the 
12 date of defendant’s application for patent or at the date of its 
procurement or issuance. 

And defendant, for a further and separate defense to plaintiffs’ 
action, avers the facts to be that this defendant now is the owner of, 
in the possession of, and entitled to the possession of all that tract of 
land deseribed in plaintiffs’ complaint, and he and his grantors and 
predecessors have been since the year 1867; that heretofore, to wit, 
on or about the 14th day of December, A. D. 1878, this defendant 
duly applied in the United States Land Office for a patent to said 
ground for placer mining purposes, and after giving due notice, as 
required by law, the Government of the United States, on the 28th 
day of July, 1880, duly granted and executed to defendant its patent 
therefor, by the terms of which it granted to defendant the said 
tract of land for placer mining purposes and all leads or lodes therein 
containing silver or valu: ible mineral deposits except those known 
to exist at the date of said application for patent; and defendant 
avers that said vein or lode claim described in plaintiffs’ complaint 
was not then known to exist, and defendant thereby became the abso- 

lute owner thereof if any such lead of lode claim — thereby. 
o Defendant, for a further answer, avers the facts to be that 

plaintiffs’ cause of action is barred by the provisions of sec- 
tion thirty-two of the code of civil procedure. 

Defendant, for a further answer, avers the facts to be that this de- 
feudant and his grantors and predecessors in interest have been in 
the actual, peac-able, and adverse possession of said tract of land 
described in plaintiffs’ complaint for more than two years before the 
commencement of this action, and plaintiffs are the reby estopped 
from claiming any right thereto. 

Defendant, having fully answered, asks judgment for his costs 
herein. 


ied 
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Atty’s for Defendant. 
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TERRITORY OF MONTANA, | 
“y y° » ‘ 88 M4 
County of Silver Bow, | 
Thomas L. Napton, being duly sworn, says that he is of attorney 
for defendant; that defendant is absent from the Territory of Mon- 
tana, and for that reason affiant make this affidavit; that he has read 
the foregoing answer, and the facts therein stated are true to his best 
knowledge, information, and belief. 


(Signed) THOMAS L. NAPTON. 
14 Subscribed and sworn to before me this 20th day of Feb- 
ruary, 1882. 
(Signed) GEORGE W. IRVINE, LH, Clerk. 


And afterwards, to wit, on the 2nd day of March, A. D. 1882, it 
being the — judicial day of the spring term of said district court, the 
plaintiff- filed herein their demurrer to a portion of defendant’s an- 
swer, which said demurrer is in the words and figures following, to 
wit: 


In the District Court, 2d Judicial District, Montana Territory, Silver 
Bow County. 


Lee MANTLE and Parrick A. Laraey, Plaintiffs, 
versus 
JOHN Noyes, Defendant. 


Now comes the said plaintiffs, by their attorney, and demur— 

Ist. To all that portion of the answer of defendant herein filed 
which is contained in the third page of said answer and purports to 
be a further and separate defense, and for ground of demurrer state 
that said portion of said answer does not state facts sufficient to con- 

stitute a defense or counter-claim. 
15 2. And plaintiffs further and separately demur to all that 
portion of said answer on the third page commencing at the 
top of the page and ending with the figures 1867, in the fifth line of 
said page, and for ground of demurrer state that said portion of said 
answer does not state facts sufficient to constitute a defense or counter- 
claim. 

3. And plaintiffs further and separately demur to all that portion 
of said answer which is contained in the first paragraph on the 
fourth page of said answer and purports to be a further answer, and 
for ground of demurrer state that said portion of said answer does 
not state facts sufficient to constitute a defense or counter-claim. 

4. And plaintiffs further and separately demur to all that portion 
of said answer which is contained in the second paragraph on the 
fourth page of said answer and purports to be a further answer, and 
for ground of demurrer state that said portion of said answer does 
not state facts sufficient to constitute a defense or counter-claim. 

(Signed) W. W. DIXON, 
Att’y for Pl'ffs. 
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16 And afterwards, to wit, on the 27th day of March, A. D. 

1882, it being the — judicial day of the term of said dis- 
trict court, the following further proceedings were had in said cause, 
to wit: 


Lee MANTLE and Parrick LARGEY, Plaintiffs, 
vs. 


JoHn Noyes, Defendants. 


Plaintiffs demurrer to portion of defendant’s answer withdrawn. 


And afterwards, to wit, on the 27th day of March, A. D. 1882, 
there was filed herein by plaintiffs a replication to defendant’s an- 
swer, Which said replication is in the words & figures following, to 
wit: 


In the District Court, Second Judicial District of Montana Territory 
in & for the County of Silver Bow. 


LEE Mantie & Parrick A. LAarGey, Plaintiffs, 
vs. 
Joun Noyes, Defendant. 


Now comes the above-named plaintiffs, and for replication to the 
answer of defendant herein filed deny that defendant now is or ever 
was the owner of, in possession of, or entitled to the posses- 
7 sion of all or any part of the tract of land described in plain- 
tiffs’ complaint, and deny that defendant or his grantors or 
predecessors have been since the year 1867 or since any other time. 
Plaintiffs, further replying, deny that the said vein or lode claim 
described in plaintiffs’ complaint was not known to exist at the 
time of defendant’s application for patent referred to in his answer, 
and aver that it was so known to exist at said time, and deny that 
defendant, bysaid patent or otherwise, became the absolute or other 
owner thereof; and plaintiffs, for further replication to said answer, 
deny that plaintiffs’ cause of action is barred by the code of civil 
procedure; and plaintiffs, for further replication to said answer, deny 
that defendant or his grantors or predecessors in interest or any of 
them have been in the actual or peaceable or adverse possession of 
the tract of land described in plaintifls’ complaint or any part of it 
for more than ten or any ther number of years or for any period 
of time before the comn.encement of this action, and deny that 
plaintiffs are thereby or at all estopped from claiming any right 
thereto. 
18 Plaintiffs reaffirm each and every allegation of their com- 
plaint and ask decree and relief as therein demanded. 
W. W. DIXON, 
Alt’y for Pl fis. 
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And afterwards, to wit, on the 26 day of September, A. D. 1882, 
the following further proceedings were had in said cause, to wit: 


Lee Mantie & Parrick A. LArGey, Plaintiffs, 
vs. 


JoHN Noyes, Defendant. 


Jury instructed and retire; defendant’s exceptions to instructions 
filed. 

Which said instructions to the jury given by the court for the 
plaintiffs are in the words and figures following, to wit: 


In District Court, 2nd Judicial District, Silver Bow County, M. T. 
Lee MANTLE et al., Plaintiffs, vs. Joan Noyes, Defendant. 


In this action the court instructs the jury as to the law as follows. 


19 1. A vein or lode or such as is authorized to be located 
under the laws of the United States and of the Territory of 
Montana is a seam or fissure in the earth’s crust filled with quartz 
or with some other kind of rock in place carrying or bearing gold, 
silver, or other valuable mineral deposits. It may be very thin 
or it may be many feet thick or thin in places, almost or quite 
pinched out, in miners’ phrase, and in other places widening out 
into extensive lodes of ore. So, also, in places it may be quite or 
nearly barren and at other places immensely rich. It is only neces- 
sary to discover a genuine mineral vein or lode, whether small or 
large, rich or good, at the point of discovery within the lines of the 
claim located to entitle the miner to make a valid location, includ- 
ing the vein or lode. It may,and often does, require much time and 
labor and great expense to develop a vein or lode after discovery 
and location sufficiently to determine whether there is a really valu- 
able mine or not, and a location would be necessary before incurring 
such expense in developing the vein to secure to the miner the 
fruits of his labor and expense in case a rich mine should be devel- 
oped. 
20 If, then, Zinn & McEwan, in April, 1878, or at any time 
before the 14th day of December, 1878, discovered such a 
mineral vein or lode as is above described, however small or how- 
ever poor (provided it’ contained any gold, silver, or other valuable 
deposits), before the location of the “Pay Streak” claim or after- 
wards, if before the 14th day of December, 1878, and within the 
lines of that claim, the location of said claim by them was in this 
particular valid; otherwise not. Given. 

2. To make a valid location under the statute it is required that 
the location must be distinctly marked on the ground so that its 
boundaries can be readily traced, but the law does not define or pre- 
scribe what kind of marks shall be made or upon what part of the 
ground or claim they shall be placed. Any marking on the ground 
claimed by stakes and mounds and written notices whereby the 
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boundaries of the claim located can be readily traced is sufficient. 
Given. 

The exceptions by defendant to said instructions so given by the 
court on the part of plaintiffs were filed on the 26th day of Septem- 
ber, A. D. 1882, and are in the words and figures following, to wit: 


21 In District Court, 2d Judicial District, Silver Bow County, 
Montapva Territory. 


Parrick A. LarGey et al. vs. JouN NOYES. 


Now comes said defendant, before said cause was submitted to the 
jury, after reading to the jury the instructions, and excepts to the 
giving of each and every instruction given at the request of plaintiff- 
and each part of each of said instructions, and except- to the refusal 
of the court to give each instruction offered by defendant and re- 
fused. 

T. L. NAPTON & ROBINSON & 
STAPLETON, 
Attys for Defendant. 


And upon the 25th day of September, A. D. 1882, the defendant 
filed herein a bill of exceptions, which is in the words and figures 
following, to wit: 


In District Court, 2d Judicial District, Silver Bow County, Montana 
Territory. 


Lee MantLe & Patrick A. LArGey vs. JoHN NOYEs. 


22 At the trial of said cause said plaintiffs, in order to estab- 

lish their title to the premises in dispute under a location 
thereof by one Daniel Zinn and McEwan as the Pay Streak 
lode, proved the discovery of a mineral-bearing lode, as required by 
law, and proved by said Zinn and McEwan that they in locating 
said Pay Streak lode set one stake at the discovery shaft thereof, 
with notice thereon describing its boundaries in length and width, 
and set a stake at each corner thereof about two feet high and 4 ord 
inches in diameter, and said claim was 1,051 feet long and 309 feet 
on each side of said lode or vein, and which was the only marking 
of boundaries said parties did in locating the same, and upon which 
plaintiffs then offered in evidence the record of location of said claim 
filed in the office of the county recorder of Deer Lodge Co., M. T., 
where said property was situated, and which was objected to by de- 
fendant for the reason that there was no proof of a sufficient staking 
off or marking the boundaries of said Pay Streak lode, as required 
by law, and which was the only marking of its boundaries at the 

time of the original location thereof proven by plaintiffs, and 
23 which said objection was then and there overruled, and said 

ruling then and there duly excepted to by defendants and 
noted, and said record was then introduced in evidence. 
Dated Oct. 16, 1882. 

(Signed) WM. J. GALBRAITH, Judge. 
2—242 
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And afterwards, to wit, on the 26 day of September, A. D. 1882, 
the following further proceedings were had in said cause, to wit: 


LEE MANTLE and Patrick A. Laraey. Plaintiffs. 
vs. j 
JoHN Noyess, Defendant. 


Instructions and interrogatories refused filed, which said instrue- 
tions asked by defendant and refused are in the words and figures 
following, to wit: 

If the jury should find that plaintiffs are the owners of the lead 
described and it was a lead known to exist at the date of defendant’s 
application for patent, then you can only find for plaintiffs 25 feet 
on each side thereof. Refused. 

That if there was no vein or lode known to defendant or 

24 which could have been known to him, by reasonable examin- 

ation of the premises, to exist or be on said premises when the 

defendant applied for and obtained his patent, then his patent would 

convey him a title to any vein or lode therein, and if the jury so 

find from the evidence the- will find for defendant, if they further 
find defendant obtained such patent. 

3. If pleintiffs or their grantors ever acquired any valid right or 
title to said Pay Streak lode by its location, then, if such claim was 
abandoned by them, they cannot recover, and such abandonment 
may have been of the entire claim, both vein and surface ground, 
or of either vein or surface ground, without abandoning the other; 
and an abandonment is the voluntary act of a party leaving the 
premises or any part thereof without the intention of retaining it, 
and which fact of abandoninent is a question for the jury to deter- 
mine from the evidence, and so determining may take into consid- 
eration all the acts of plaintiffs and facts and circumstances testified 
to by any of the witnesses. 


25 And afterwards, to wit, on the 26th duy of September, A. 

D. 1882, the defendant filed herein his interrogatories to the 
jury, which were by the court refused and which are in the words 
& figures following, to wit: 


In District Court, &c. 
Patrick A. LARGEY et al. vs. JoHN Noyes. 


Instead of plaintiffs’ 6th question the following is submitted for 
the jury to answer: 

“What did Zinn & McEwan do as to marking the boundaries of 
the Pay Streak lode when they claim to have located the same in 
April, 1878? 

Answer. —. Refused. 

And instead of plaintiffs’ 11th question answer the following: 

What did plaintiffs do or cause to be done on August 2, 1881, as 
to marking the boundaries of the Pay Streak lode? 


Answer. —. Refused. 


ae 


———_— ~ » 


JOHN NOYES VS. LEE MANTLE ET AL. ll 


And afterwards, to wit, on the 27th day of September, A. D. 1882, 
the following further proceedings were had in said cause, to wit: 


26 Findings of Jury Filed and Entered. 
Lee Mant Le et al., Plaintiffs, vs. Joun Noyes, Defendant. 


Which said findings of the jury are in the words and figures fol- 
lowing, to wit: 


In the District Court, 2nd Judicial District of Montana Territory, in 
& for Silver Bow County. 


LEE MANTLE et al. 
vs. >No. 116 
JoHn NoYes. ' 


In this action the jury will find upon the following questions of 
fact and answer the same, to wit: 

1. Was there, at any time on or before the 14th day of December, 
1878, a vein or lode of quartz or other rock in place bearing any 
gold or silver whatever known to any person to exist within the 
limits of the ground in controversy in this action ? 

Answer. Yes. 


(Signe 1) WM. McNAMARA, Foreman. 


2d. If such vein or lode did exist, could its existence have been 
ascertained on or prior to the 14th day of December, 1878, by 
27 a person examining the ground with an honest endeavor to 
ascertain if it contained any such vein or lode? 
Answer. Yes. 


(Signed) WM. McNAMARA, Foreman. 


3. Did Zinn & McEwan or either of them, in the month of April, 
1878, discover, within the limits of the ground in controversy in this 
action, a vein or lode of quartz or other rock in place, with at least 
one well-defined wall, and bearing any gold or silver whatever? 

Ans. Yes. 

| WM. McNAMARA, Foreman. 


4. Did said Zinn & McEwan or either of them,in the month of 
April, 1878, and at or about the time they claim to have discovered 
a vein or lode, post upon the ground in controversy in this action a 
notice claiming the ground in controversy or ground including it as 
a lode mining clvim ” 

Ans. Yes. 
WM. McNAMARA, Foreman. 


5. Was such notice, if one was posted, a copy of the paper intro- 
duced in evidence by plaintiffs as the recorded notice and claim of 
Zinn & McEwan to the “* Pay Streak ” lode claim ? 

Ans. Yes. 


WM. McNAMARA, Foreman. 
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28 6. Did Zinn & McEwan or either of them, in the month of 

April, 1878, and at or about the time they claim to have dis- 
covered a vein or lode, distinctly mark on the ground, by stakes or 
otherwise, the location claimed by them as the Pay Streak lode, so 
that its boundaries could be } readily traced ? 


Ans. Yes. 
WM. McNAMARA, Foreman. 


If said Zinn & McEwan or either of them did post such notice 
and mark their location as above mentioned, was such notice posted 
upon the ground claimed by them as the Pay Streak lode, and did 
the ground claimed by them include within its limits the vein or 
lode which they claimed to have discovered ? 

Ans. Yes. 
WM. McNAMAR A, Foreman. 


8. Did said Zinn & McEwan or either of them,in the month of 
April, 1878, and within 20 days after they claimed to have discoy- 
ered a vein or lode, makeand file-in the office of the recorder of Deer 
Lodge county the paper offered in evidence in this action as the 
notice and claim of location of the Pay Streak lode in April, 1878? 

Ans. Yes 

WM. McNAMARA, Foreman. 


29 9. Was the paper last referred to in form and substance 
such as was usually or commonly employed in Summit Val- 
ley mining district in April, 1878, in claiming and recording lode 
claims ? , 
Ans. Yes 
WM. McNAMARA, Foreman. 


10. Did the said Zinn & McEwan convey to the-plaintiffs in this 
action, by deed, about the 12th day of July, 1881, their interest in 
the ground claimed as the “ Pay Streak” lode claim in controversy 
in this action ? 

Ans. Yes. 

WM. McNAMARA, Foreman 


11. Did the plaintiffs or either of them, on or about the 2nd day 
of August, 1851, and before the.commencement of this action, cause 
or procure a survey to be made of the ground claimed by them as 
the Pay Streak lode claim,and mark or cause to be marked the loca- 
tion claimed by them distinctly on the ground,so that its boundaries 
could be readily traced ? 

Ans. Yes. 

WM. McNAMARA, Foreman. 


12. Did the plaintiffs or either of them, at or about the same time, 
post a notice on the ground so surveyed, claiming the same as the 
Pay Streak lode claim, and was such notice, if one was posted, a 
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copy or duplicate of the paper introduced in evidence by the 
pl aintiffs as their recorded notice and claim of relocation of 
the Pay Streak lode claim ? 
Ans. Yes. 


Go 


f, 


WM. McNAMARA, Foreman. 


13. Did plaintiffs or either of them, in the month of August, 1881, 
and within 20 daysafter the making of what they claim as their re- 
location, make and file in the office “of the recorder of Silver Bow 
county the paper offered in evidence in this action by plaintiffs as 
their notice and claim of relocation of the Pay Streak lode claim, of 
date Aug. 2, 1881? 

Ans. Yes. 
WM. McNAMARA, Foreman. 


14. Is the ground in controversy in this action the same claimed 
to have been surveyed and relocated by plaintiffs in August, 1881 ? 
Ans. Yes. 
WM. McNAMARA, Foreman. 


15. Is the ground in controversy in this action the same ora 
part of the same which Zinn and McEwan claim to have located as 
the Pay Streak load in April, 1878? 

Ans. Yes. 


WM. McNAMARA, Foreman. 


Did the ground claimed to have been surveyed and relocated 
by plaintiffs in August, 1881, include within its limits the place 
where Zinn & McEwan claim to have discovered a vein or lode in 
April, 1878 ? 

Ans. Yes. 
WM. McNAMARA, Foreman. 


‘> 


31 17. Were the employes or workmen of plaintiffs working 
upon the ground in controversy for plaintiffs on or about the 
14th day of September, 1881, when this action was commenced ? 
Ans. Yes. 
WM. McNAMARA, Foreman. 


Did defendant, on the 14th day of April, 1878, apply for and on 
the 28th day of July, 1880, obtain a patent from the United States, 
including within its limits the ground in controversy ? 

Ans. Yes. 

WM. McNAMARA, Foreman. 


Was there any vein or lode known to defendant to exist within 
and upon the premises in controversy when he applied for or ob- 
tained his patent to said ground ? 

Ans. We cannot agree. 


WM. McNAMARA, Foreman. 
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What is the actual width of the Pay Streak vein ? 
Ans. About four feet. 
WM. McNAMARA, Foreman. 


And afterwards, to wit, on the 16th day of October, A. D. 1882, the 
following further proceedings were had in said cause, to wit: 


Lee MANTLE et al., Pl’ffs, vs. Joun Noyes, Def’t. 


Decree for plaintiffs submitted, signed, filed, and ordered 
o2 entered, which said decree is in the words and figures follow- 
ing, to wit: 


In the District Court of the Second Judicial District of Montana 
Territory in & for the County of Silver Bow. September Term, 
1882. 


LEE MantTLeE & Parrick A. LARGEY, Plaintiffs, ) 
U8. >Case No. 116. 
JOHN Noyes, Defendant. ( 


This action having been heretofore, at this September term, 1882, 
of this court, 1 regularly tried before a jury upon special questions of 
fact and issues herein submitted to them by the court, and the jury 
having duly rendered and returned their answers and findings to 
the questions submitted to them (except their answer to one ques- 
tion, upon which, as also upon a general verdict, they reported that 
they were unable to agree), which are herein filed, and the court 
having received said findings and answers and discharged said jury ; 
and thereafter plaintiffs having made their motion, which is herein 
filed, moving the court to adopt as the findings of the court the said 
findings or answers of the jury to the findings of fact and questions 

submitted to them as above stated, except that finding (being 
33 the first one asked by defendant) which is as follows: “ Did 

defendant, on the 14th day of April, 1878, apply for and on 
the 28th day of July, 1880, obtain a patent from the United States, 
including within its limits the ground in controversy ?” 

“Ans. Yes. 


“WM. McNAMARA, Foreman.” 


And instead of said finding for the court to firid, according to the 
pleadings and the evidence, that the date when defendant ‘applied 
for a patent from the United States was the 14th day of December 

1878; and for the court, upon the adoption of said findings of said 
jury, except the one above mentioned and a corrected finding as to 
the date of application for patent as above mentioned, to order and 
enter a decree for plaintiffs herein in accordance with the prayer of 
their complaint; and said motion of plaintiffs now coming on reg- 
ularly to be heard this 16th day of October, 1882, in open court and 
having been argued by counsel—W. W. Dixon for the plaintiffs and 
Robinson and Stapleton and Thos. L. Napton for the defendant— 
and the court having considered the matter and examined the case 


— ———e EEE 


JOHN NOYES Vs. LEE MANTLE ET AL. 15 


and being advised in the premises, it is ordered that said mo- 
34 tion be sustained, and that the court does now here adopt as 

its own findings of fact in this action all of the findings and 
answers of the jury herein filed, except so much of the findings 
hereinabove recited as finds that the defendant applied for a patent 
from the United States, including within its limits the ground in 
controversy, on the 14th day of April, 1878, which part of said find- 
ing is set aside by the court as contrary to the pleadings and the 
evidence in the action, and instead thereof the court finds from the 
pleadings and evidence that the defendant applied for a patent from 
the United States, including within its limits the ground in contro- 
versy, on the 1. ith day of December , 1878, and obtained such patent 
on the 28th day of July, 1880. And it is now thereupon considered, 
adjudged; and decreed by the court that plaintiffs are the owners, 
except as against the Government of the United States, and entitled 
to the possession of that certain quartz lode mining claim situated 
in Summit Valley mining district, in the county of Silver Bow and 
Territory of Montana, just south of the town of Butte and about 
one-half mile south of A. J. Davis’ Lexington quartz mill, which 

was discovered, located, and claimed on the 23d day of 
35 April, 1878, by Daniel Zinn and John O. McEwan, and re- 

corded in Book J of lode locations, page 536, records of Deer 
Lodge county, Montana Territory, and afterwards, on the 2nd day 
of August, 1881, relocated by the plaintiffs in this action (without 
waiving any rights under said first location, said plaintiffs being the 
grantees of said Zinn and McEwan), and recorded in the county 
recorder’s office of said Silver Bow county, Montana Territory, and 
which was and is known as and called the Pay Streak quartz lode 
mining claim, and more particularly described by survey thereof as 
follows, to wit: Beginning at corner No. 1 (being the southwesterly 
corner of said claim), and from which corner No. 1] the section cor- 
nerof sections 24, 25, 19 x 30, in township three (3) north, ranges 
7 x.8 west (according to United States survey), bears south 29° 55/ east, 
839 feet distant; thence from said corner No. 1 north 7° 50’ west 
508 feet to corner No. 2, being the northwesterly corner of said 
claim; thence south 75° 55’ east 874 feet to corner No. 3, being 
the northeasterly corner of said claim; thence south 7° 50’ east 
508 feet to corner No. 4, being the southeasterly corner of said 

claim ; thence north 75° 55’ west 874 feet to corner No. 1 and 
36 place of beginning, said claim extending along said “ Pay 

Streak ” vein or lode 245 feet in an easterly direction and 629 
feet in a westerly direction from the centre of discovery shaft, on 
said claim, and being 30) feet in width on the southerly side and 
208 feet in width on the northerly side from the middle or centre of 
suid lode or vein on the surface, comprising in all 874 feet in length 
along said vein or lode and 508 feet in width, and the location being 
distinctly marked on the ground, so that its boundaries can be read- 
ily traced, and that the right of possession of said lode claim is in 
ylaintiffs; that defendant has notitle, estate, or interest in or to said 
led claim as against plaintiffs ; that the right and title of plaintiffs 
to said lode claim be established and quieted, and that defendant be 
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perpetually enjoined and restrained from further or hereafter ar- 
resting or claiming any estate, right, title, or interest in or to said 
Pay Streak lode claim as against plaintiffs, and that plaintiffs have 
and recover of defendant their (plaintiffs’) cost of this action, taxed 
at thirty-two and ;°% dollars. 
Dated this 16th day of October, A. D. 1882, & signed 
WM. J. GALBRAITH, Judge. 

od And afterwards, to wit, on the 13th day of November, A. 

D. 1882, there was filed herein an order of the judge, which 
is in the words and figures following, to wit: 


In the District Court, 2d Judicial District, Silver Bow County, Mon- 
tana Verritory. 


Lee MANTLE and Parrick A. Laraey, Plaintiffs. 
v8. No. 116. 
JOHN Noyess, Defendant. 


[t is ordered in the above cause that the defendant shall have a 
stay of proceedings upon giving the statutory undertaking in the 
sum of $1,000.00 during the pendency of his appeal to the supreme 
court, the undertaking and sureties to be approved by the clerk. 

Ist Nov. 1882. 

WM. J. GALBRAITH, 
Associate Justice of Sup. C’t and Presiding in 2d Dist. 


And afterwards, upon the same day, there was filed herein a notice 
of appeal, which said notice of appeal is in the words and figures 
following, to wit: 


38 In the District Court, 2d Judicial District, Silver Bow County, 
Montana Territory. 


LEE MANTLE & Parrick A. LarGeEy, Plaintiffs, 
Us. 
JoHN Noyes, Defendant. 


To W. W. Dixon, Esgq., att’y for plaintiffs,and the clerk of the above 
court: 

You will hereby take notice that the defendant in the above cause 
appeals to the supreme court of Montana Territory from the judg- 
ment herein made and entered against him and from every part 
thereof and in favor of plaintiffs in the above-entitled court on 
the — day of October, 1882. Said appeal is based upon the judg- 
ment roll. 

Dated this 13th day of Nov., A. D. 1882. 

ROBINSON & STAPLETON, 
THOS. L. NAPTON, 
Alt’ys for Def't. 
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Service accepted & copy waived this 13th day of Nov., 1882. 
W. W. DIXON, 
Att’ys for Pr ffs. 


ov And afterwards, to wit, on the same day, to wit, on the 13th 

day of November, A. D. 1882, there was filed herein an un- 
dertaking on appeal, which is in the words and figures following, 
to wit: 


In the District Court, 2d Judicial District, Silver Bow County, Mon- 
tana Territory. 


Lee MAntTLeE and Patrick A. LarGey, Plaintiffs, 
is 


Joun Noyes, Defendant. 


Whereas the defendant in the above-entitled action is about to 
appeal to the supreme court of Montana Territory from a judgment 
entered against him in said action on the — day of October, A. D. 
1882, for costs of suit and for the recovery of certain real property 
described in said judgment and to which reference is hereby made, 
now, therefore, in consideration of the premises and of such appeal, 
we, the undersigned, residents of the county of Silver Bow, Montana 
Territory, do hereby, jointly and severally, undertake and promise 

on the part of the appellant and that the said appellant will 
40) pay all damages and costs which may be awarded against 

the defendant on appeal, not exceeding the sum of $300.00, 
to which amount we acknowledged ourselves, jointly and severally, 
bound. 

And whereas the appellant is desirous of staying the execution of 
the said judgment so appealed from in so far as it relates to the pos- 
session of said land and premises herein in controversy, we do further, 
in consideration thereof and of the premises, jointly and severally, 
undertake and promise in the sum of one thousand dollars (it being 
the amount fixed by the judge of this court) that during the posses- 
sion of such property by the appellant he will not commit or suffer 
to be committed any waste thereon, and if the jadgment be affirmed 
or the appeal dismissed he will pay the value of the use and occu- 
pation of the property from the time of the appeal until the delivery 
of the possession thereof, not exceeding the sum hereinbefore men- 
tioned, and for the payment of said sum on the conditions herein 
mentioued we do, jointly and severally, undertake and promise and 
bind ourselves to pay. 

Witness our hands and seals this 13th day of Nov’r, 1882. 

DENNIS LEARY. SEAL 
OLIVER T. BLAINE. eo 


4] TERRITORY OF MONTANA, | .. . 
County of Silver Bow, §- 
Dennis Leary and Oliver T. Blaine, being each duly sworn, says, 
each for himself, that he is a resident and houseliolder in the county 
3—242 
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& Territory aforesaid, and is worth double the amount stated in the 
foregoing undertaking in property situated in said county and Ter- 
ritory over and above his just debts and liabilities and exclusive of 
property exempt from execution 
DENNIS LEARY. 
OLIVER T. BLAINE. 


Subscribed W sworn to before me this 13th day of November. A. 
D. 1882. 
[SEAL. ] GEO. F. MARSH, 
Notary Publie. 


42 In the Supreme Court of Montana Territory. January Term, 
A. D. 1885, 


Lee MAnriLe and Parrick A. Laracey, Respondents, 
rs. 


JOHN NOYES. Appellant 


Be it remembered that in the present term of January, A. D. 1883, 
the above-entitled cause was brought into this supreme court by 
virtue of an appeal from the judgment of the court below rendered 
and entered therein on the 16th day of October, 1882, and the tran- 
script of the record of the court below in said cause was duly filed. 


And afterwards, to wit, in the August term, 1884, of this court said 
cause came regularly on for hearing on appeal before the court, and 
was argued by counsel. Thereupon the court took the same under 
advisement. 


And afterwards, in the January term, 1885, of this court, said 
cause coming — for decision and judgment on appeal, the court deliv- 
ered its opinion in writing in said cause, of which the following is a 
copy, to wit: 

43 3. Same—protest—adverse claim. The prior patentee of a 

lode claim need not, in order to preserve lis title, file a 

protest or adverse claim to the application of another to the 
property embraced in his patent. 


Appeal from second district, Silver Bow county. 


Thomas L. Napton and J. C. Robinson, for appellant; W. W. 
Dixon, for respondents. 


W abe, U. J.: 

This is an action in equity to quiet title. The respondents claim 
the ground in question, under the name of the “ Pay Streak quartz 
lode mining claim,” by virtue of a location thereof, according to 
law, on the twenty-third day of April, 1878, under the act of (‘on- 
gress of May 10,1872. The appellant having, on the twenty-third 
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day of July, 1880, procured a patent from the Government for a cer- 
tain placer mining claim under the same act of Congress by virtue 
of his application of December 14, 1878, which includes within its 
boundaries the ground claimed by respondents as a quartz lode loca- 
tion, claims title and rightof possession to the ground in dispute by 
virtue of his patent aforesaid. The cause was submitted to a jury 
on special issues, who returned into court, in substance, the follow- 
Ing findings of fact: 

That ou and prior to December 14, 1578, a vein of quartz or other 
rock in place, bearing gold and silver, was known to exist within 
the limits of the ground in controversy; that the existence of said 
vein or lode could have been ascertained on and prior to December 
14, 1878, by any person examining the ground with an honest en- 
deavor to ascertain if it contained any such vein or lode; that Zinn 
& Mckwen, predecessors and grantors of plaintiffs, in the month of 
April, 1878, discovered within the limits of the ground in contro- 
versy a vein or lode of quartz, with at least one well-defined wail, 
bearing gold and silver; that said Zinn & McEwen, at the time of 
making said discovery, posted a notice upon the ground in contro- 
versy Claiming said ground and the lode or vein which it included 
as a lode mining claim, and at the same time distinctly marked on 
the ground by stakes, so that its boundaries could be readily traced, 
the said mining claim and location, which was named by them In 
said notice and location the Pay Streak lode; that said Zinn & Me- 
Ewen posted said notice and marked their location upon the ground 
claimed by them as the Pay Streak lode, which ground included 
within its limits the vein or lode which they had discovered ; that 
said Zinn & McEwen, in the month of April, 1878, and within 20 
days after they claimed to have diseovered a vein or lode, made and 
filed in the proper county notice and claim of location of the Pay 
Streak lode, such as was commonly employed In claiming and re- 
cording lode claimsin that mining district; that said Zinn & McEwen, 
about the twelfth day of July, 1881, conveyed to plaintiffs their in- 
terest in tne ground claimed as the Pay Streak lode claim in con- 
troversy in this action, and that the plaintiffs, on or about the second 
day of August, 1881, and before the commencement of this acction, 
caused a survey to be made of the ground claimed by them as the 
Pay Streak lode claim and marked the location claimed by them 
distinetly on the ground so that its boundaries could be readily 
traced ; that the plaintiffs at about the same time posted a notice on 
the ground so surveyed, claiming. the same as the Pay Streak lode 
claim, a duplicate of which notice was in evidence as the recorded 
notice and claim of the relocation of the Pay Streak lode claim, 
which notice, within 20 days after such relocation, was made and 
tiled in the recorder’s office of the proper county; that the ground 

it controversy in this action is the same ground claimed to 
44 have been surveyed and relocated by p laintiffs in August, 

1881, and is the same ground or part of the same that Zinn 
& McEwen claimed to have located as the Pay Streak in April, 1878 
that the ground claimed to have been surveyed and relocated ~t 
plaintiffs in August, 1881, included within its limits the place where 
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Zinn & McEwen claimed to have discovered a vein or lode in April, 
1878; that plaintiffs had possession of the ground in controversy, 
working the same at the date of the commencement of this action ; 
that appellant, on the fourteenth day of April, 1878, applied for, and 
on the twenty-eighth day of July, 1880, obtained, a patent from the 
United States, which included within its limits the ground in con- 
troversy, and as to the question whether there was any vein or lode 
known to the appellant to exist within and upon the premises in 
controversy when he applied for a patent, the jury answered and 
said that they could not agree. 

Upon these facts judgment was rendered for respondents for the 
ground in question, from which the appellant appeals to this court. 
There does not seem to have been any question at the trial or claim 
on the part of appellant that the Pay Streak mining claim and 
location of April 28, 1878, had ever been in any manner abandoned 
or forfeited or that the relocation of respondents of August 2, 1881, 
Was not of the same ground originally located as the Pay Streak 
mining claim. As to whether this claim was known to the appel- 
lant to exist within and upon the premises in controversy when he 
applied for and obtained a patent for said ground as a placer claim, 
the jury could not agree, and this disagreement suggests the ques- 
tions upon which appellant asks a reversal of the judgment: (1) Was 
it within the authority and jurisdiction of the court to have rendered 
a judgment for plaintiff for the ground in question, the jury not 
having found upon all the interrogatories submitted to them by the 
court’ (2) Did the placer patent necessarily include the lode mining 
claim location, unless such lode claim was known to appellant to 
exist at the time or before he applied for his patent? And is this 
question determinable in this action or was it conclusively adjudi- 
cated in the land office? 

1. As to the first question, this is a suit in equity to quiet title. 
The decree emanates from the judge sitting as a chancellor, and he 
is alone responsible for the decree. In actions of this character the 
judge may try the case without a jury, or he may submit special 1s- 
sues to the jury, but their findings of fact is not binding upon the 
chancellor; he may adopt or disregard the findings of the jury or 
make findings of fact of his own and render his decree thereon. In 
the case of Gallagher ». Basey, 1 Mont., 461, 462, this court held— 

“That under and by virtue of the act organizing this Territory, 
the supreme and district courts are clothed with chancery as well as 
common-law jurisdiction, and, in the exercise of the authority thus 
conferred, the forms of proceedings must conform to the well-known 
und recognized distinctious pertaining to said jurisdictions as limited 
by law—that is to say, causes in equity wherein equitable relief is 
demanded or where an equitable defense is made to a claim at law 
must be tried as in a court of chancery, and that the decree must 
proceed from the judge sitting as a chancellor, and it would be error 

in the class of cases described to try them as at law to a jury ; 
45 that it is competeni to limit and control by statute the forms 
of proceedings in actions at law and suits in equity, but that 
no statute and no law of our legislature can in any manner destroy 
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or blend together these separate and distinct jurisdictions; that our 
organie act recognizes a distinction between suits in equity and 
actions at law; and that the substance of this distinction must be 
preserved, although the forms of proceedings may be prescribed and 
limited by law; and that the civil code may be followed in equity 
cases so far as the same is applicable, but that care must be taken to 
preserve the distinguishing features of a suit in chancery. * * * 
The suit under consideration was a bill in chancery wherein the 
equitable jurisdiction of the court was properly invoked, and the 
record herein clearly shows that it was tried to the court sitting as a 
chancellor, and that the deeree emanates from the chancellor, and 
that the questions submitted to the jury were to aid the conscience 
of the court, but not to control it, as fully appears from the fact that 
while the jurv answered that, as against the plaintiffs, the defendants 
had not diverted or appropriated the waters of the stream to the in- 
jury or damage of the plaintiffs, the court found precisely to the con- 
trary, that the defendants had diverted and appropriated said waters 
to the damage and injury of the plaintiffs, and based a decree for a 
perpetual injunction upon the fact.” 

All this applies strongly to the case we are considering; for here, 
as in the case cited, the court, in rendering its decree, disregarded 
some of the findings of the jury and adopted others of their findings 
as its own, and, as to some questions of fact, made independent find- 
Ings upon the proofs and admissions in the pleadings, treating the 
findings of fact by the jury as merely advisory, but not binding upon 
the court. This, under the authority cited, was clearly within the 
authority and jurisdiction of the court, and the decision in the case 
of Gallagher v. Basey is approver d. The force of this decision is not 
invalidated by the act of Congress of April, 1874, which declares that 
it shali not be necessary in the courts of the several Territories of the 
United States to exercise separately the common-law and chancery 
jurisdictions vested in said courts, and that the several codes and 
rules of practice adopted in said Territories, respectively, in so far as 
they authorize a mingling of said jurisdictions or uniform course of 
proceeding in all cases, whet ~~ legal or equitable, be validated and 
confirmed. Supp Rev. St. U. 12. Subsequent to the enactment 
of that statute (October, 187 4) ihe Supreme ( fourt of the United States, 
in the case of Basey v. Gallagher, 20 Wall., 679, appealed from the 
supreme court of this Territory to that Court, says: 

“ By the organic act of the Territory the district couris are invested 
with chancery and common-law jurisdiction. The two jurisdictions 
are exercised by the same court, and under the legislation of the 
Territory the modes of procedure, up to the trial or hearing, are the 
same, whether a legal or equitable remedy is sought. The suitor, 
whatever relief he may ask, is required to state, ‘in ordinary and 
concise language,’ the facts of his case upon which he invokes the 
judgment of the court: but the consideration which the court will 
give to the questions raised by the pleadings, when the case is called 
for trial or hearing, whether it wil submit them to a jury or pass 
upon them without any such intervention, must depend upon the 
jurisdiction which is to be exercised. If the remedy sought be a 
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legal one a jury is essential unless waived by the stipulation of the 

parties; but if the remedy sought be equitable the court is not 
46 bound to call a jury, and if it does call one it is only for the 

purpose of enlightening its conscience and not to control its 
judgment. The decree which it must render 7 the law and the 
facts must proceed from its own Judgme nt respecting them and not 
from the judgment of others. * * ‘The formal distinctions in 
the pleadings and modes of procedure are abolished, but the essential 
distinction between law and equity is not changed. The relief which 
the law affords must still be administered through the intervention 
of a jury, unless a jury be waived. The relief which equity affords 
must still be applied by the court itself, and all information presented 
to guide its action, whether obtained through masters’ reports or 
findings of a jury, is merely advisory. Ordinarily, where there has 
been an exatnination before a jury of a disputed fact and a special 
finding made, the court will follow it; but whether it does so or not 
must de pend upon the question whether it is satisfied with the ver- 
dict. This discretion to disregard the findings of the jury may un- 
doubtedly be qualified by statute, but we do not find anything in the 
statute of Montana regulating proceedings in civil cases which affects 
this discretion. That statute is substantially a copy of the statute 
of California as it existed in 1851, and it was frequently held by the 
supreme court of that state that the provision in that act requiring 
issues of fact to be tried by a jury, unless a jury was waived by the 
parties, did not require the court below Lo regard ius conclusive the 
findings of the jury in an equity case, even though no application 
to vacate the findings was made by the parties, if in its judgment 
they were not supported by the evidence.” Still ». Saunders, 8 Cal., 
287; Goode v. Smith, 15 Cal., 81; Duff. Fisher, 1. 5 'al., 376; Weber 
v. Marshall, 19 Cal., 447. 

The provision of our code of civil procedure is the same as that of 
California, and provides that, in all cases, issues of fact must be tried 
by a jury (Rev. St., p. 88, § 241); but the decision of the Supreme 
Court of the United States, since the act of Congress of 1874, validat- 
ing and confirming the codes and rules of practice in the Territories, 
which prescribe a uniform course of proceeding in all cases, whether 
legal or equitable, and the decision of our own supreme court before 
thiatt act, under a code containing the same provision as to the trial of 
questions of fact, ought to be conclusive upon the question that an 
eyuity case should be tried by the court, and that it is discretionary 
with the court whether special issues be submitted to a jury to aid 
the court in arriving at the facts, and that such special issues and 
findings may be adopted or rejected: by the court, as the evidence 
may require. 

2. Was it necessary for the court to have found that the defendant 
knew of the existence of the Pay Streak location and claim at or 
before the date of his application for a patent to placer ground in 
order to have rendered'a judgment in favor of respondents? The 
statute of the United States providing the manner and mode of pro- 
ceeding to obtain a placer patent to ‘ground that dues or does not 
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contain within its boundaries a lode mining claim is as follows (Rev. 
St. U.S., § 2333): 

“When the same person, association, or corporation 1s In posses- 
sion of a placer claim, and also a vein or lode included within the 
boundaries thereof, application shall be made for a patent for the 
placer claim, with the statement that it includes such vein or lode, 

and in such’ case a patent shall issue for the placer claim, sub- 
47 ject to the provisions of this chapter, including such vein or 

lode, upon the payment of five dollars per acre for such lode 
claim and twenty-five feet of surface on each side thereof. The re- 
mainder of the placer claim or any placer not embracing any vein or 
lode claim shall be paid for at the rate of two dollars and fifty cents per 
acre, together with all costs and proceedings; and where a vein or 
lode, such as described in section twenty-three hundred and twenty, 
is known to exist within the boundaries of a placer claim an appli- 
cation for a patent for such placer claim, which does not include an 
application for the vein or lode claim, shall be construed as a con- 
elusive declaration that the claimant of the placer claim has no right 
of possession of the vein or lode claim; but where the existence of a 
vein or lode in a placer claim is not known a patent for the placer 
claim shall convey all valuable mineral or other deposits within the 
boundaries thereof.’ 

Section 2320 defines the extent of a lode mining claim and pro- 
vides that, unless controlled by the customs and regulations of the 
miners’ or the loeul laws, such lode claim nav extend L500 feet in) 
leneth along the vein or lode and 300 feet on each side of the mid- 
‘die of the vein at the surface. This is the kind of a lode mining 
claim referred to in the section above quoted and which, if known 
to exist within the boundaries of a placer claim for which applica- 
tion is being made for a patent and which does not include an ap- 
plication for such vein or lode claim, shall be construed as a con- 
clusive declaration that the placer claimant has no right to the pos- 
session of the vein or lode claim. ‘There is a vast difference between 
a vein or lode and a vein or lode mining claim. <A vein or lode 
may be entirely concealed beneath the earth’s surface and unknown 
to exist, while a lode mining claim is on the surface, exposed to 
view, designated by stakes and monuments so that its boundaries 
may be readily traced, besides a notice posted on the claim anda 
record of the location in the proper county. By the terms of the 
statute it is a vein or lode in a placer claim, the existence of which 
is not known, that the placer patent carries with it. There is no 
provision in the statute which authorizes the placer claimant to ae- 
quire title to a lode mining claim by virtue of his placer patent. If 
the lode mining claim is known to exist the placer applicant must 
also apply for a patent for such lode mining claim. He acquires no 
title to the lode claim by virtue of his placer patent, and if he makes 
no application for the lode claim he is conclusively presumed to have 
no right to or interest in it. 

The theory of the statate is that a vein or lode of quartz may 
exist In placer ground that is unknown, because it may be concealed 
beneath the surface and afterwards uncovered by working the placer 
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claim, but no such presumptions can arise as to a lode mining claim, 
which must exist on the surface and be distinctly marked and 
bounded, so that the same may be designated and distinguished 
from all other property. A lode mining claim is a definite, distinct, 
and certain tract or parcel of land, the same as is a farm or a town 
lot, and a location according to law, and the record thereof is the 
title by which it is held and owned. The location of a quartz lode 

mining claim, perfected according to law, creates an existing 
48 outstanding grant of the exclusive right to the possession and 

enjoyment of all the surface ground included within the 
boundaries of the claim; and such a location is just as much a with- 
drawal from the public domain of the right to take the possession of 
the property located as is the fee withdrawn by a valid grant from the 
United States under the authority of law or the possession by a valid 
and subsisting homestead or pre-emption entry. Such a location, 
when perfected, has the effect of a grant by the United States of the 
right of present and exclusive possession. Belk v. Meagher, 104 U. 
S., 279. 

In the case of Silver Bow M. & M. Co. v. Clarke, ante, 574-576, 
decided at the present term, this court used the following language : 

“ Having discovered a vein er lode and made a location thereon 
according to law the locator then becomes entitled to the exclusive 
right to the possession and enjoyinent of all the surface ground in- 
cluded within the lines of his location. This is the express provision 
of the statute (section 2322), and isin harmony with section 2319, 
which declares that the ground in which the mineral deposit may 
be found shall be open to occupation and purchase. The right to 
acquire the full title which attaches to and accompanies every valid 
location of a mining claiin ought to be and is followed by the right 
to the exclusive possession and enjoyment of the soil of such claim. 
* * * This statute is pre-emption law, and by the location of a 
mining claim under it the grounds included within the boundaries 
of the location are just as much withdrawn from the publie domain 
as the fee is by a valid grant from the United States under the au- 
thority of law, or the possession under a valid and subsisting home- 
stead or pre-emption entry. This statute is an offer to sell the public 
mineral lands by the owner thereof, and the locator, by making a 
location thereon, accepts the offer, thereby closing the contract of 
purchase, and the purchaser becomes entitled to a conveyance when 
he has complied with the terms of the contract. * * * If, then, 
the location of a mining claim has the effect of a grant by the United 
States to the locator of the right to the present and exclusive posses- 
sion of the ground located, it follows that there could not be a like 
grant of the same property to any other person.” 

The land included within the boundaries of the Pay Streak min- 
ing claim having been thus sold and withdrawn from the public 
mineral lands, by what law or authority is it included in a placer 
patent and sold again to some other person? If the Government 
issues a patent for lands that have been previously sold or reserved 
from sale the patent is so far void (Steel ». Smelting Co., 106 U.S., 
450; 5. C. 1 Sup. Ct. Rep., 389; Patterson v. Winn., 11 Wheat. 
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380; New Orleans v. U.S., 10 Pet., 662; Reichart v. Felps, 6 Wall., 
160; Best v. Polk, 18 Wail., 112; Morton v. Nebraska, 21 Wall., 
660: Stoddard v. Chambers, 2 > How. " am Polk’s en v. Wendell, 
9 Cranch, 99; Same v. Same, 5 be heat., 2938; U. S. v. Tichener, 
12 Fed. Rep., 415: Smelting Co. ~ ly 104 U. $. 644: Copp, 
Min. & Land Laws, 282): and ehathee the elder title or grant 
is “known” to the subsequent claimant is wholly immaterial. 
A lode-claim location. being perfected according to law, and re- 
corded in the proper county as the law directs, and not aban- 
doned or forfeited in any way, is a title that the locator or his 
grantees in good faith may hold and defend against every other 

person or claimant by a subsequently acquired title. His 
49 right to the ground located is property which he may dispose 

of at pleasure. He holds it by virtue of his location, which 
becomes a contract of sale and purchase between the locator and 
his grantees and the Government. ‘This is his title—the means by 
which he holds possession and the right of possession to his ground ; 
and when thus held the ground cannot be relocated, claimed, or 
taken from him in any way, so long as he complies with the law. 
A mining claim thus located, owned,and held is “ known” to exist, 
within the meaning of the statute. It is “known” as any other 
title is, by the record; and better, for the location is sv distinctly 
marked and designated on the ground that its boundaries may be 
readily traced. The law presumes that such a title is known to: 
exist ; and whether it is known or not, no other person can acquire 
any title or interest in the property so located, granted, and sold. 
The Government cannot sell to a placer claimant property that it 
has already sold to a quartz locator as a lode mining claim, and 
whether the placer claimant “knows” that the Government has 
sold the property to another is immaterial. ‘The title of the pur- 
chaser cannot depend on his knowledge. The purchaser holds by 
virtue of a grant from the Government, and if this grant is evi- 
denced by a perfected location, any other person attempting to ob- 
tain title to the same ground is presumed to “know” of the prior 
grant. A patent to one person for a portion of the mineral lands of 
the United States already sold by the Government to another person 
is void, and the knowledge of the patentee does not affect the matter 
one way or another; and so, whether the appellant knew of the 
existence of the Pay Streak mining claim or not, he could not ac- 
quire any title to such mining claim by virtue of his placer patent. 
The Government could not convey to him what it had already sold 
to the respondents and their grantors. 

It is claimed that the reservations in the placer patent of all 
quartz leads known to exist therein are void. This patent is not be- 
fore us, but if it contains these reservations it shows that the Land 
Department did not inquire and adjudicate upon the question as to 
the existence of lode. mining claims within the boundaries of the 
placer patent. If it had, it “would have excepted them from the 
grant by specific boundaries and by name; but whether the patent 
makes such exception or not isimmaterial. ‘The grant of the placer 
patent only attaches to such of the public mineral lands as the Goy- 
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ernment had the right to sell and had not sold or withdrawn from 
sale before. Lode mining claims are excepted from the placer 
patent by the statute, and it is impossible for the Land Department to 
grant the title to such claims in a placer patent. 

It is held by all the authorities that the action of the Land Depart- 
ment in issuing a patent for the public lands subject to sale by pre- 
emption or otherwise, when acting within the scope of its authority, 
is conclusive upon the legal title; but whether the land so conveyed 

was public land and subject to sale, or, in other words, what 
50) is conveyed by the patent under the statute by which it was 

issued, may be inquired into even in an action at law. Iron 
Silver Min. Co. v. Sullivan, 16 Fed. Rep., 829; 8. C., 109 U.S., 550 ; 
S. C., 3 Sup. Ct. Rep., 339. 

“ These presumptions as to the conclusiveness of a patent and the 
title it conveys are confined to matters over which the Land Depart- 
ment has jurisdiction. It must act within the scope of its authority 
and as authorized by law. If it goes beyond its jurisdiction, the 
patent would be so far void, and. this may be shown in an action at 
law.” Silver Bow M. & M. Co. v. Clarke, supra. “ Of course, when 
we speak of the conclusive presumptions attending a patent for 
lands we assume that it was issued in a case where the Department 
had jurisdiction to act and execute it—that is to say, in a case where 
the lands belonged to the United States and ‘provision had been 
made by law for their sale. If they never were public property, or 
had previously been disposed of, or if Congress had made no pro- 
vision for their sale, or had reserved them, the Department would 
have no jurisdiction to transfer them, and its attempted conveyance 
of them would be inoperative and void, no matter with what seem- 
ing regularity the forms of law may have been observed. The ac- 
tion of the Department would, in that event, be like that of any 
other special tribunal not having jurisdiction of a case which it as- 
sumed to decide. Matters of this kind, disclosing a want of juris- 
diction, may be considered by a court of law.” Steel v. Smelting Co., 
supra; Polk’s Lessee v. Wendell, 9 Cranch, 99; Patterson v. Winn, 
11 Wheat., 380; Hoofnagle v. Anderson, 7 Wheat., 212; Boardman 
v. Lessee of Reed, 6 Pet., 328; Bagnell v. Broderick, 13 Pet., 436; 
Moore v. Robbins, 96 U. S., 530. 

These authorities are conclusive upon the proposition that if the 
Land Department undertakes to convey by patenta title to the public 
lands which have previously been sold by the Government the 
patent is void, and that this matter may be inquired into even in an 
action at law, and in a court of equity the inquiry, under proper 
averments, nay take a much wider scope. This action is not an at- 
tack on the placer patent, butis an inquiry as to what was conveyed 
by the patent under the statute by virtue of which it was issued. 
Appellant’s patent is good so far as it was authorized by law, and 
respondents do not impeach it or question it to that extent. They 
seek to show what, under the statute by virtue of which the patent 
was issued, was conveyed by it. A patent issued in pursuance of law 
is conclusive upon the legal title, but if issued for aite previously 
sold or reserved from sale it has no effect upon the legal title for 
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the reason that it is not issued in pursuance of law, and is therefore 
void. It was not necessary that the owners of the Pay Streak mining 
claim should have filed any protest or adverse claim to the placer 
application of appellant. They did not own or claim any interest 

in the placer ground, and the appellant could acquire no in- 
D1 terest in their ground by virtue of his placer patent. It was 

found by the jury as a fact, and adopted and approved by 
the court, that the grantors of respondents, in April, 1878, and six 
months before appellant’s application for a patent on the public 
mineral lands of the United States, discovered a vein or lode of 
quartz or other rock in place, bearing silver, gold, and other valuable 
deposits, within the boundaries ef the ground mentioned in appel- 
lant’s application, and thereupon made a location of the Pay Streak 
mining claim, by virtue of and including such discovery, by staking 
the same so that its boundaries could be readily traced and posting 
au notice on the claim within the boundaries thereof and having the 
sume recorded in the proper county pursuant to law. It was a per- 
fected lode-claim location, and so continued in full force and effect 
at the time when the appellant applied for and obtained a placer 
patent for the same ground. The placer patent is void as to the 
ground included within the boundaries of the lode-claim location. 

The judgment is affirmed. 


o2 Judgment on Appeal. 
ln Supreme Court of Montana Territory. January Term, 1885. 


Lee Mantie & Patrick A. LAarGey, PI’'ffis & Respondents, 
Us. 


Joun Noyes, Def’t & Appellant 


This cause having been brought into this supreme court by virtue 
of an appeal from the judgment and decree of the court below, ren- 
dered and entered therein on the 16th day of October, A. D. 1882, 
and filing the transcript of the record in said cause in this court, 
said cause came regularly on to be heard before the court on said 
transcript of record at the August term, 1884, of this court, and was 
_argued by counsel; whereupon the court took said cause under ad- 
visement. - 

And in the present term of January, A. D. 18805, said cause came 
on for decision and judgment of this court on appeal; whereupon, 
on consideration, it is now here ordered and adjudged by this court 
that the judgment and decree of the court below, in said cause ren- 
dered and entered as aforesaid, be, and the same is hereby, affirmed 

with costs. 


53 And it is hereby further ordered by this court that said re- 
spondents, Lee Mantle and Patrick A. Largey, recover against 
said appellant, John Noyes, — dollars for their costs herein ex- 


pended, and have execution therefor. 
Sth January, 1885. 
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And on the 31st day of January, 1885, the court made & filed the 
following finding herein at the request of appellant’s counsel, viz: 


Finding of Fact. 
LEE MANTLE ef al. vs. JoHN NOYES. 


“The court finds as facts in this case the facts found by the jury 
and by the court below in the decree entered lierein.” 


And on the 23d day of January, 1885, the said appellant filed 
herein his notice of appeal to the Supreme Court of the United 
States from the foregoing judgment and decree herein, of which said 
notice of appeal the following is a copy, viz: 


o4 In the Supreme Court of Montana Territory. 


LEE MaAntrLe and Parrick A. Lareey, Plaintiffs. 
: Us. 
JoHN Noyes, Defendant. 


To plaintiffs herein and W. W. Dixon, Esq., their attorney : 

Take notice that the def'ts herein appeal to the Supreme Court of 
the United States from the judgment of this court made and entered 
on the 8th day of January, 1885, affirming the judgment of the court 
below in favor of pl’ffs and against deft, and from every part thereor. 
Said appeal is based upon the judgment roll and statement therein, 
as appears of record, and the errors therein assigned. 

ROBINSON & STAPLETON & 
THOS. L. NAPTON, 
Attys for Def't. 


Accept service and waive copy of the above notice of appeal this 
20th day of January, A. D. 1885. 
W. W. DIXON, 

Att'y for PU fis. 


And on the same day said defendant filed herein an affidavit of 
ralue of the property in controversy in said action as follows, viz: 
55 Affidavit of Value. 


TERRITORY OF MONTANA, = 
County of Silver Bow, J - 


In the Supreme Court of Montana Territory. 
LEE MANTLE et al., Pl’ffs, vs. Jonn Noyes, Def’t. 


_ John Noyes, being first duly sworn, says that he is the defendant 
in the above cause ; that the value of the property in controversy in 
this action exceeds the sum of two thousand dollars. 


JOHN NOYES. 
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Subscribed and sworn to before me this 19th day of January, A. 
D. 1885. 
[ NOTARIAL SEAL. | WILLIAM H. De WITT, 
Notary Public, Montana. 


And on the same day the said defendant filed herein his bond on 
appeal, as follows, viz: 


56 Bond on Appeal. 
In the Supreme Court of Montana Territory. 
Lee MANTLE et al., Plaintiffs, vs. Joun Noyes, Def'’t. 


Know all men by these presents that we, John Noyes, as principal 
and William M. Jack and George W. Newkirk, as sureties, are held 
and firmly bound unto Lee Mantle and Patrick A. Largey, pl’ffs 
aud appellees in the above cause, in the sum of one thousand dollars 
lawful money of the United States; for the payment of which, well 
and truly to be made, we bind ourselves, jointly and severally, 
firmly by these presents. The conditions of the foregoing obligation 
are such that whereas the above court did, at the January term of 
said court, 1885, aftirm the decision of said cause made by the dis- 
trict court, 2d judicial district, Silver Bow county, Montana Terri- 
tory, in this cause; and whereas the def’t herein and appellant is 
desirous of appealing from the decision of the above court to the 

Supreme Court of the United States; and whereas the said 
o7 Supreme Court required def’t herein to give bond in the sum 

of one thousand dollars in order to perfect said appeal and 
stay all proceedings herein until the final determination of this 
cause in said Supreme Court of the United States: Now, if the said 
principal herein shall well and truly pay all damages and costs that 
appellees may sustain by reason of said appeal if the court shall 
finally decide that appellant is not entitled to an appeal or shall 
affirm the judgment of this court in whole or In part, or if def ’t 
and appellant shall not prosecute said appeal with effect, or if the 
sume shall be dismissed for want of prosecution, and the said prin- 
cipal herein shall pay all damages and costs that may be awarded to 
said obligees, not exceeding the sum of $1,000.00, then this obliga- 
tion to be null and void; otherwise to remain in full force and 
effect. 

Witness our hands and seals this 20th day of January, A. D. 
1885. 


JOHN NOYES. SEAL. | 

WILLIAM M. JACK. SEAL. | 

GEORGE W. NEWKIRK. [seat. 
58 TERRITORY OF Montana, | ae 


County of Silver Bow, 

William M. Jack and George W. Newkirk, being first duly sworn, 
says that he is a resident- and householder- in the county and Terri- 
tory aforesaid, and is worth the sum of $2,000.00 in property situ- 
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ated in said county and Territory over and above his just debts and 

liabilities and exclusive of property exempt by law from execution. 
WILLIAM M. JACK. 
GEORGE W. NEWKIRK. 


Subseribed and sworn to before me on this 20th day of January, 
1885. 
CHARLES 8S. WARREN, 
Notary Public, Montana Territory. 
Approved : 
D. S. WADE, Chief Justice. 


Filed Jan’y 23, 1885. 
J. R. ALDEN, Clerk. 


59 In Supreme Court Montana Territory. 


Lee Manrtve et al., Appellees, 
VS. 


JoHN Noyes, Appellant. 


I, J. R. Alden, clerk of the supreme court of Muntana Territory, 
do hereby certify the foregoing fifty pages, numbered from 1 to 50, 
inclusive, to contain a full, true, and correct transcript of certain 
pleadings, records, and proceedings filed, made, and had in the above- 
entitled cause and court as the same appear on file and of record in 
mv office. 

[n witness whereof I have hereunto set my hand and affixed my 
official seal this Ist day of May, A. D. 1885. 

[Seal Supreme Court Montana Territory. ] 


J. R. ALDEN, Clerk. 


Endorsed on cover: Montana Territory supreme court. No. 242. 
John Noyes, appellant, vs Lee Mantle and Patrick Largey. Filed 
July 6, 1885. 


IN THE 


Supreme Court of the Anited States. 


October Term 1887.—No. 242. 


- 


JOHN NOYES, AppeLiant, 
vs. 
LEE MANTLE anp PATRICK LARGEY, Responpents. 


Points and Authorities of Counsel for Appellant. 


- 


Ist. 

This is an action in the nature of a bill in equity to 
quiet title, commenced by respondents in the District Court 
Second Judicia! District, Silver Bow County, Montana 
Territory. 

The cause was tried by Hon. Wm. J. Galbraith, sitting 
as a chancellor, and the jury was empanneled, to answer 
certain interrogatories submitted to them, by the chancel- 
lor, and such Findings were afterwards approved in part 
and made the findings of the Court. (See pp. 14-15 of 


Transcript.) Judgment was for plaintiff and against de- 


fendant. 
The case was thereupon appealed to the Supreme Court 


of the Territory, and the Findings of Facts by the Court 
below were adopted by the Supreme Court of the Terri- 
tory in its opinion, and especially bound, for the purposes 
of this appeal, the same findings as were made by the Court 


rs 


below. (See p. 28 of Transcript.) Judgment of lower 
Court was affirmed. 

It was tried and conducted in the lower courts as a case 
in equity (see opinion of Court, p. 18 of Transcript), and 
properly comes here, by appeal, as although a jury was 
used as a part of the machinery, for the trial below; the 
judge tried the cause as an equity cause, and made his own 
findings, and was only assisted by the jury, and it was only 
used to “ enlighten the conscience of the chancellor in re- 
gard to the facts.” 


2d. 


The Findings of Fact by the jury, and approved by the 
Court from one to thirty-one inclusive, are immaterial 
when considered in connection with the findings sub- 
mitted by defendant aud approved by the chancellor ; that 
on the 14th day of April, 1887, defendant applied for and on 
28th day of July, 1880, obtained a patent from the Govern- 
ment of the United States to the ground in controversy as a 
placer-mining claim. The jury could not agree, and the 
chancellor did not find whether or not as a fact the de- 
fendant at the time of the application for a patent, or on 
receipt of the same, knew of the existence of a quartz 
lode-mining claim within the boundaries of his placer 
patent, nor whether it had been surveyed out as provided 
for by section 2333 Rev. Stats. U.S. 


od. 


We contend that the findings are immaterial, first, for 
the reason that the Court did not submit to the jury or 
find us a fact itself that there was any valuable mineral 
deposit as a lead or lode known to exist to any one at the 
date of defendant’s application for or receipt of patent, 
and that this is a condition precedent to any title or color 
of a title in any one as against the holder of a placer 
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mineral patent. (See Deffenback ». Howke, 115 U.S., 
392; Revised Statutes, sections 2319-2320.) 

Second. That a lead of quartz of whatsover width or 
appearance must be valuable as such before an applicant 
for a placer patent has to take any notice of it, and that 
his patent is conclusive of such fact when he receives it as 
against all parties whatsover, except the Government should 
see fit to interfere; that mere crevices or veins of quartz, 
unless they are known to be valuable, are not to be taken 
notice of by an applicant for a placer patent, and such 
knowledge must be brought home to him and not to some 
‘‘wandering Jew” who comes along to swindle a party 
out of what he has bought and paid for. If there was any 
fraud about the matter it was upon the Government, and 
not upon the party who sat quietly by and filed no adverse 
claim. | 
Section 2333 Rev. Stats. U. 8S. provides only as to what 
the mineral applicant for patent in case he knows of such a 
lead, lode, ledge, or mining claim containing valuable min- 
eral deposits should do, and if he has such knowledge, how 
he should proceed, and pay extra for the land to the ex- 
tent of twenty-five feet on each side of the vein. The 
applicant gets his patent, and. pays for the land as placer 
ground, not knowing himself of any valuable deposit, such 
as the statutes of 1872 required him to pay for as lead 
property. Some other party knows of the fact of a vein of 
quartz being in the ground, does not know anything about 
its value, but he keeps quiet, lets the party acquire his title 
by patent to 20 acres of placer ground. This unknown 
party knows of a lead 1,500 by 600 feet for a lode claim 
that will take in the exclusive right to the possession of the 
placer patent, being a little in excess of his entire twenty 
acres as patented. We candidly submit this proposition 
as the legitimate and necessary result of the construction 
placed upon the statutes by the distinguished jurist who 


delivers the opinion of the Montana Appellate Court. 
The Government cannot sell “a” land for $2.50 per acre 
and then sell it over again for $5 per acre, and give the 
last grantee the exclusive right to the possession. 

If this result is contemplated by the statutes of the United 
States, or can be reasonably or fairly deduced therefrom, 
the sooner the statute is repealed the better off the owners 
of mineral ground will be. A good, lawful, and honest 
citizen of the country could not do so, and we hardly 
think the Governmeut intends to by a fair and reasonable 
interpretation of the act of 1872. The Montana Supreme 
Court says, though, that the Government had already parted 
with the title to the lode - miming claim when it was located 
by Zinn and McEwan.’ We ask, then, why they did not, or 
plaintiffs did not, file an adverse claim to the placer applica- 
tion for patent? If they did not they lost their title, for no 
one would contend tor a moment but that the owners of 
a quartz claim could and should adverse a placer-mineral 
application for patent, for if he does not he certainly must 
lose his surface ground, or else a placer-mineral patent is 
no better than a blank piece of parchment. 

See Haydenfeldt v. Dany, G. & 8S. M. Co., 93 U.S., 
655. 

Moore v. Snow, 17 Cal., 200. 

Ah Tew v. Choate, 24 Cal., 562. 


The words known to exist have been frequently inter- 
preted by this Court in other statutes. 
21st Wallace, 674. 
Diffenback v. Howke, 115 U.8., 392. 
—and in the recent case of United States v. Iron Mining 
Co., of Colorado, October Term 1887. 


A bare possession of barren quartz, or such as is not a 
valuable mineral deposit, as designated by section 2320, would 
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not require a placver applicant, even if Ae knew its existence, 
to survey it out and pay for it, as quartz mineral ground. 
if known and owned by some one else than the patentee, 
he loses his title, by not adversing the patent, and the 
Government alone could act, to set aside the fraud on it. 
The Court below says the Government had already granted 
this land when plaintiffs or predecessors located the lead. 
The patent, though, is the highest source of title; it says the 
Government has not granted this land, or else it would 
not be paid for it again, and no one except myself can dis- 
pute the fact, unless fraud is shown, such as a party other 
than the Government can take advantage of. The land 
department had jurisdiction of the subject, and its judg- 
ment is final, so far as the rights of plaintiffs are concerned. 
Section 2333 of statute of 1872, provides only that the 
party may survey out the quartz lode, and if he does so, 
and pays for the. balance of the ground as placer mining 
ground, then it is conclusive evidence that he does not 
claim or own the quartz lode-mining claim. If he does 
not do this, though, and pays for it all as placer ground, 
then the patent adjudges that there is no quartz lode there 
to pay for. ‘This is the proof required by the Land Office. 
See Copp’s U. 8. Mining Laws, p. 


Third. Instructions one and two, page 8 of Transcript, 
given at request of plaintiffs, and excepted to by defend- 
ant, do not define such a vein or lode correctly, as required 
by the mining laws of 1872. They each leave out of ques- 
tion the very terms of the statute, to wit, the words valua- 
ble mineral deposit, whether it be a lead or placer; for of 
only such would the applicant for a placer patent be re- 
quired to take notice or mention in his application for 
patent. If he knew of such himself, he would only be re- 
quired to survey it out, twenty-five feet on either side of 
the vein, for his lode mining claim; but according to the 
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opinion and judgment of the Court below, an outsider, 
who does know of such a lead, with no value other 
than a mere crevice of quartz with mineral of a very little 
value, could take a location 600 feet in width and 1,500 
feet in length. 

‘These instructions are sufficient to reverse the case as 
not the law, particularly as against a patentee of placer 


ground. 
4th. 


The placer patentee must know Aimself of the existence 
of the lode claim, or he could not have it surveyed oat, and 
by issuing the patent to him it is conclusive evidence that 
he did not know of its existence, and if any one else knew 
it,and did not adverse, Ais claim or title is lost by his silence. 
If the Government should ascertain the fact that the placer 
patentee bad knowingly perpetrated a fraud upon it, by pay- 
ing for the land at a smaller price, it could vacate the 
patent; but how could the patentee perpetrate a fraud, 
when he did not know himself of a valuable mineral de- 
posit, which he might be required to know under the law, 
but it does not require him to know of any crevice of 
quartz known to others than himself, and which they 
(plaintiffs) were not working for its valuable minerals, and 
never intended to. 

The Court below, on page 23 of ‘Transcript, says that a 
party acquires no title to quartz claim, known to exist, by 
his patent. This is true; but it is equally true if he pays 
for all the land and acquires a patent to it, as a placer 
claim, it is conclusive evidence that he made proof before 
the Land Office that there was no lead or lode claim known 
to exist, or his money would not have been received or his 


patent issued. | 
The Court argues further, that these lode claims are 
staked off upon the surface of the ground, so that their 
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boundaries could be readily traced. Also true; but it is 
equally true that when a patent issues for a tract of land, 
as placer ground, that it must have adjudicated the fact 
that no such staking or marking the boundaries had taken 
place upon this land in dispute. 

The words used in section 2333, that it should be con- 
clusive evidence that the patentee of the placer claim does 
not own or claim title to the quartz lode-mining claim, is 
only applicable to the title of the placer patentee when he 
has, as provided for by the section, surveyed out the re- 
mainder of the ground, and paid for it as placer ground, 
and not toa case similar to the one in hand, where he pays 
for it all as placer ground, ‘Therefore we sdy, that it de- 
volved upon plaintiffs in this case to prove, as a condition 
precedent to their recovery of the ground patented to de- 
fendant, that he had surveyed out a quartz claim within 
the limits of his placer patent, and then defendant, by not 
paying for it as quartz lode-mining claim, would be con- 
clusively presumed not to have any title or claim to the 


, 


same. 
5th. 


The authorities cited by the Court below, in its opinion, 
are applicable to the state of facts in this case, but should 
have been used to reverse the judgment of the District 
Court instead of affirming it. 

There is no question about the Land Department having 


jurisdiction to issue a placer patent, and by issuing to ap- 


pellant adjudged the fact that the land included within its 
boundaries had not been sold to any one, else the patent 
would not have been issued, The Court says the Govern- 
ernment had sold the land when it was located; it never 
was paid for it till the patent was issued, and must have de- 
termined the tact that it had not prior to that time granted it 
to anyone else or been paid for it. The course of argument 
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used by the Court below would be equally open to a party 
who acquired a title by patent to a quartz lode-mining 
claim, for another party could come in afterwards and say 
your patent is no account, for I had this ground located 
before your application or receipt of patent, and the Gov- 
ernment could not sell you what it had already sold me. 
The patent must necessarily shut off such claims, or it is 


only a means of cheating patentees. 


6th. 


We have carefully read the opinions of this Court deliv- 
ered by Justice Miller in tlhe cases of Lron Silver Mining 
Company v. Cheesman and Reynolds v. [ron Silver Mining 
Company, each reported in the 116 U.S. Report. We do 
not think they impinge upon the construction of the statute 
we give in this brief, for the questions for decision are not 
similar—that being an action of ejectment and damages, 
and this an action to quiet title. And as to what party must 
know of the existence of a lead, or lode, within the linear 
surface of the placer patent, the Court can readily see that 
the applicant for placer patent must make proof, by two dis- 
interested witnesses, before the Land Office, that there is 
no lead, or lode, within the surface of the placer ground 
sought to be patented before his patent is issued or he gets 
his receipt and pays for all the land as placer ground. 
This, then, would convey the absolute title, except for 
fraud perpetrated on the Government, and if could alone 
interfere. If there is no lead known to exist, the patent 
carries the title; if they are known to exist, by any one ~ 
other than the applicant, his rights are barred by not ad- 
versing; otherwise a placer patentee acquires no title to 
anything, for the quartz owner has the exclusive right to 
the possession of possibly the entire tract he has paid for, 
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and we think the distinction we draw, as taken from the 
case of Deffenback v. Howke, can be clearly stated as this: 
That there is a wide difference between a valuable deposit 
of minerals and a deposit of valuable minerals. The former, 
as to a quartz lead, the applicant for patent to placer 
ground makes proof, before the Land Office, as not exist- 
ing within the linear limits of his land, to Ais knowledge, 
and substantiates his statement by the oath of two disinter- 
ested witnesses: this latter he pays no attention to, be- 
cause the law of 1872 does not require that he should. If 
there is a valuable lead staked off, he makes proof of the 
fact and pays for it. If there is none he pays for all the 
land as placer mineral land, and by doing so the fact that 
there is no such land staked off must be adjudicated. He 
must get some title by his patent, and to say that a lead 
title may still exist within his land is to hold that he gets 
nothing but a certificate that he has knowingly perpetrated 
a traud, and paid his money for nothing. 


7th. 


Under no circumstances, we contend, could the plain- 
tiff’s pay-stock lode claim go beyond what the placer ap- 
plicant did not acquire title to by his patent, 25 feet 
on each side of lead, and the cause should be reversed for 
that reason, and to inquire the value of this pretended lode 
of plaintiffs. 

Appellants respectfully submit this cause on the above 
and foregoing argument. 

THos. L. Napton, 
Of Counsel for Appellant. 


10 


In the Supreme Court of the United States—October 
Term, 1887. 


Joun Noygs, Appellant, 
vs. No. 942. 
LEE MANTLE and Patrick LARGEY. 


TeRRiIToRY OF MONTANA, 
County of Silver Bow, 


John Noyes, being first duly sworn, says: That he is the 
appellant in the above cause; that the matter in dispute 
in the above cause, exclusive of costs, exceeds the sum of 
five thousand dollars. 

JoHN NOYEs. 


Subscribed and sworn to before me on this 23d day of 
December, 1887. 


[SEAL | 


JAMES W. Forsis, 
Notary Public. 
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JOHN NOYES, 
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[n the Supreme (C‘ourt of the United States— lctober 


‘Term, 1887 


JoHn Noyes, Appellant, } 
"s ‘No. 942. 
_ _. 
LEE MANTLE and PATRICK LARGEY. 9 
‘TERRITORY OF MONTANA, ) 
f uwnti of Sire) B MD. 4 
John Noyes, being first duly sworn, says: That he is the 
appellant in the above cause: that the matter in dispute 
in the above cause. exclusive of costs. exceeds the sum of 
five thousand dollars 
JOHN NOYES. 
Subscribed and sworn to betore me on this 283d dav of 
December, 1887. 
[SEAL] JAMES W. Forsis, 
Notary Public. 
~. 
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i 


“ 


Inited States 


upreme ffourt of the 


ee > ee nee 


OCTOBER TERM, 1887. 


— a nipienrenesuiiemion 


JOHN NOYES, Appellant, 
v. 

LEE MANTLE & PATRICK LARGEY, 

Respondents. 
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Brief of the Argument for Respondents. 
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S. S. BURDETT, 
Attorney for Respondents. 
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WASHINGTON : 
Gipson Bros., PRINTERS AND BOOKBINDERS. 


1888. 


Supreme Court of the United States. 


Ocroser Term, 1887. 


JOHN NOYES, 


APPELLANT. 


v. 


> Vo. 242. 
| 


LEE MANTLE ann PATRICK 
LARGEY. 


RESPONDENTS. 


- 


B lef Sor the Respond: nts. 


a _— 


The respondents, not considering the statement as made 
in the brief of appellants sufficiently complete, present the 
following 

STATEMENT OF THE CASE. 

This is a proceeding in equity brought in the District 
Court of Silver Bow county, Montana Territory, by Lee 
Mantle and Patrick Largey, plaintiffs, who are the respond- 
ents here, against John Noyes, defendant, who is the appel- 
lant in this court. 

The purpose of the proceeding is to quiet title. The 
laws of Montana, Revised Statutes 1879, p. 110, provide as 
follows : 


“Src. 354. An action may be brought by any person in 
possession, by himself or his tenant, of real property, against 
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any person who claims an estate or interest therein adverse 
to him for the purpose of determining such adverse claim, 
estate, or interest.” 


The complaint alleges the possession and ownership by 
plaintiffs of a certain “ quartz lode mining claim,” called 
the “ Pay Streak,” discovered and located by their prede- 
cessors in interest on the 23d day of April, A. D. 1878, 
duly marked and bounded by monuments erected on the 
ground, and of their claim to which the requisite notice 
was posted, given, and recorded. 

That the defendant Noyes asserts an estate adverse to them 
in the said quartz lode claim by virtue of a patent from the 
United States purporting to convey to him certain placer 
mining ground, which patent includes within its descriptive 
limits the said Pay Streak quartz lode claim ; that the estate 
so asserted by him is invalid, because the said Pay Streak 
lode was a vein or lode of quartz or rock in place, bearing 
silver and other valuable mineral deposits, and was located, 
claimed, and known to exist at and before the time when 
defendant made application for patent for said placer ground ; 
that defendant did not, with his application, disclose the 
fact that his said application included the said Pay Streak 
claim, or any other vein or lode of quartz or rock in place, 
nor did he apply for patent for or pay for any vein or lode, 
although the said Pay Streak was known to exist within the 
boundaries applied for by defendant at and before the time 
of his application for patent ; that the acts of defendant in 
claiming an estate adverse to plaintiffs in said “ Pay Streak ” 
claim under his said placer patent cast a cloud upon plain- 
tiffs’ right and title to their lode claim, to their injury in the 
use and enjoyment thereof, wherefore they ask that their 
title thereto be established and quieted, and for other ap- 
propriate relief (Record, pp. 1-3). 
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lhere was a demurrer to the complaint, which was over- 
ruled (Record, 3, 4). 

Lhe answer denies the several affirmative allegations of 
the complaint, and for a separate defence avers that the 
defendant is the owner and in the possession of all that tract 
of land described in plaintiffs’ complaint, and he and _ his 
grantors and predecessors have been since the year 1867; 
that about the 14th day of December, A. D. 1878, the de- 
fendant applied at the proper United States land office for 
a patent to snid ground for placer mining purposes, giving 
due notice as required by law; that the United States, on 
the 28th day of July, 1880, executed to him its patent there- 
for, whereby it granted to defendant the said land for placer 
mining purposes, and all leads and lodes therein containing 
silver or valuable mineral deposits, except those known to 
exist at the date of said application for patent; and that 
defendant avers that said vein or lode claim described in 
plaintiffs’ complaint was not then known to exist (Record, 
pp. 4-9). 

There was a demurrer, which.was withdrawn (Record, 6, 
7), and thereupon a replication putting in issue the several 
allegations of the answer was filed (Record, 27). 

A trial of the issues was had in September, 1882, before 
Hon. William J. Galbraith, Judge, sitting as a Chancellor, 
who it appears (Record, p. 8) submitted to a jury certain in- 
terrogatories, the answers to which were afterwards in the 
main approved and made the findings of the court (Record, 
pp. 11 to 15). 

None of the testimony taken or heard in the case is pre- 
served in the record, and there is no statement, by agreement, 
of its purport. 

The jindings of facts as returned by the jury and adopted 
by the Chancellor (except in one particular in which the 
finding was modified to agree with the pleadings and proof) 
are in substance as follows: 
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That defendant’s application for a patent under his placer 
claim was made December 14, 1878. 

That in the month of April preceding, viz., April, 1878, 
Zinn and McEwan, who were the predecessors in interest 
and grantors of the plaintiffs, discovered within the limits 
of the ground in controversy a vein or lode of quartz, or 
other rock in place, about four feet in width, with at least 
one well-defined wall, and bearing gold or silver; that they, 
in the same month, posted on the ground in controversy : 
notice claiming it as a lode claim, under the name of the 
“ Pay Streak ” lode claim, and distinctly marked the loca- 
tion, so claimed, hy stakes and otherwise, so that its bound- 
aries could be readily traced; that the location so marked 
and bounded by said Zinn and McEwan, and on which they 
posted the notice aforesaid, contained within its limits the 
said “ Pay Streak” vein or lode;. that in the said month of 
April, 1878, and within 20 days after their discovery, they 
inade out in usnal form and substance, and filed in the proper 
office of record, a notice and claim of location of the said 
“ Pay Streak ” lode, and that the existence of the said lode 
or vein could have been ascertained on and prior to the 14th 
day of December, 1878, when defendant’s application for a 
placer patent was made, by any person examining the ground 
with an honest endeaver to ascertain if it contained any such 
vein or lode. 

That said Zinn and McEwan conveyed to the plaintiffs, 
Mantle and Largey, by deed, about the. 12th of July, 1881, 
their interest in the ground claimed as the “ Pay Streak ” 
lode claim ; that thereupon plaintiffs (August, 1881) caused 
a survey of the ground claimed as the Pay Streak lode claim 
to be made, and the location claimed to be marked on the 


ground, so that its boundaries could be readily traced ; that 
at the same time they (the plaintiffs) posted a notice on the 
ground claiming the same as the “Pay Streak” lode claim, 
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and within 20 days thereafter filed in the office of the re- 
corder of the proper county their notice of claim and relo- 
cation of the “* Pay Streak ” lode claim; that the ground 
in controversy is the same claimed to have been surveyed 
and relocated by plaintiffs in August, 1881, and the same 
which Zinn and McEwan located as the “ Pay Streak ” lode 
in April, 1878, and includes within its limits the place where 
said Zinn and McEwan discovered a vein or lode in April, 
1878. 

That the employés or workmen of plaintiffs were working 
on the ground for them on the 14th day of September, 1881, 
when this action was commenced, but as to whether or not 
the existence of a vein or lode upon the premises in con- 
troversy was known to defendant Noyes when he applied 
for or obtained his patent to said ground the jury reported 
“ We cannot agree ” (Record, pp. 11-14). 

The particular im which the finding as returned by the 
jury was modified by the Chancellor was in respect to the 
day on which defendant applied for a patent. The answer 
of the jury fixes it as April 14, 1878, (Record, p. 13). The 
Chancellor set this finding aside, and found from the plead- 
ings and evidence instead thereof ‘‘ that the defendant ap- 
plied for a patent from the United States, including within 
its limits the ground in controversy, on the 14th day of De- 
cember, 1878, and obtained such patent on the 28th day of 
July, 1880.” 

The decree of the District Court was for plaintiffs and 
against defendants (Record, pp. 14, 15, 16.) 

Appeal was taken to the Supreme Court of the Territory. 
It was argued by counsel at the August term, 1884, and at 
the January term, 1885, the court delivered its opinion af- 
firming the jadgment below (Record, pp. 18-27), and there 
was a final decree accordingly (Record, p. 27). 

Mantle e/ al. v. Noyes, 5 Mont., 274. 


> 
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The findings of facts by the court below were adopted 
by the Supreme Court of the Territory (Record 28). 

There is but little in the record to indicate what were the 
errors of fact or law relied upon by the appellant in the, 
Supreme Court of the Territory to reverse the decision 
below. 

The only bill of exceptions anywhere appearing is at page 
9 of the record ; the objection there preserved is not elsewhere 
urged. 

‘ It is to be gathered from the opinion of the territorial 
Supreme Court that the following were the questions there 
raised in argument : 

1. Was it within the authority and jurisdiction of the 
court to have rendered a judgment for plaintiff for the 
ground in question, the jury not having found upon all the 
interrogatories submitted to them by the court. 

2. Did the placer patent necessarily include the lode min- 
ing claim location, unless such lode claim was known to 
appellant to exist at the time or before he applied for his 
patent? And is this question determinable in this action or 
was it conclusively adjudicated in the Land Oftice (Record 
p- 20). 

3. Was it necessary that the owners of the Pay Streak 
mining claim should have filed any protest or adverse claim 
to the placer application of appellant (R., p. 27.) 

The brief of appellant raises in this Court questiuns not 
urged below, viz: 

4. There was no finding “that there was any valuable 
mineral deposit as a lead or lode known to exist to any one 
at the date of defendant’s application for or receipt of patent” 
(Appellant’s brief, p. 2). 

5. Under no circumstances could the lode claimant take 
surface ground of more than 25 feet on each side of his 


lead. 


‘ 


Appellants are in error in stating (Brief, page 2) that 
the Chancellor approved a finding “ that on the 14th day of 
April, 1887 (meaning 1878), defendant applied for * * * 
a patent from the Government.” The finding of the jury 
was that the application was made April 14, 1878 (R., p. 13), 
but this was clearly an inadvertence and was set aside as 
contrary to the pleadings and proofs, the Chancellor finding 
the true date of the application for patent to be “ the 14th 
day of December, 1878” (R., p. 14). This was the date 
adopted by the territorial Supreme Court. At page 27 of 
the record that court says: “It was found by the jury as 
a fact, and adopted and approved by the court, that the 
grantors of respondents, in April, 1875, and six months 
before appellant’s application for a patent on the public 
mineral lands of the United States, discovered a vein or lode,” 
&c. December 14, 1878, is the date of application alleged 
in the answer (R., p. 5). 


Brier oF THE ARGUMENT FOR RESPONDENT. 


I. 


The contention below by the appellants that the action was 
at law, and that therefore the court could not render judg- 
ment, the jury not having found upon all the interrogatories 
submitted to them, has been abandoned, the appellant pre- 
senting the case here “ as an action in the nature of a bill 
in equity” (Brf., p. 1). It results that the court was at 
liberty to disregard the finding of the jury and follow its 
own judgment upon the evidence (Quinby v. Conlan, 104 U. 
S., 420-424). 

LI. 


The real question is, what are the rights of the respond- 
ents in the Pay Streak lode tract, as it is described in the com- 
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plaint, notwithstanding the patent issued to the appellant 
for his placer tract confessedly includes said lode tract 
within its patented lines. 

The force of the findings of facts as adopted in the Snu- 
preme Court of the Territory is to the effect that when the 
appellant (December 14, 1878) applied for a placer patent 
there was, and for more than seven months previously had 
been, withir the lines of the placer tract as applied for not 
merely a known vein or lode bearing the precious metals, but 
,a duly located and subsisting vein or lode claim, prima Sacte 
valid by reason of compliance by the locators and their suc- 
cessors with the provisions of the laws of the United States re- 
lating to mines and mining resources applicable thereto, and 
that said located vein or lode claim continued to be valid 
and subsisting at the date of the issuance of the patent on 
the placer application, and was so valid and subsisting and 
possessed and owned by the respondents at the commence- 
ment of this suit. 

ist. A lode claim is property which by operation of law 
has become segregated from the mass of the public domain 
of which the locator or his successor in interest is the owner. 

It is property, in the highest sense of that term, which 
may be bought, sold, and conveyed, and will pass by descent. 

Little Pittsburg M. Co. v. Amie M. Co.,17 Fed. Rep., 
57. 

Kinney v. Consolidated V. M. Co., 4 Sawyer, 382. 

Forbes v. Gracey, 94 U. 8., 762. 

Belk v. Meagher, 104 U. S., 279. 


Though the fee remains in the United States until patent 
issues, a regularly located vein or lode claim is a tract as 
completely withdrawn from the public domain as the fee is 
by a valid grant. Such a tract is as fully protected against 
appropriation, either by a third party or the United States, 
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as is a valid homestead or pre-emption entry. Hence a lo- 
cation or other attempted appropriation of lands actually 
covered at the time by another valid and subsisting location 
is void, and this not only against the prior locator, but all 
the world. 


Belk v. Meagher, supra. 


2d. A patent which purports to convey lands previously 

sold or reserved is so far void. 

Polk’s Lessee v. Wendell, 9 Cranch, 87. 

Patterson v. Winn, 11 Wheat, 380. 

Reichart v. Felps, 6 Wall., 160. 

Best v. Polk, 18 /d., 112. 

Morton v. Nebraska, 21 /d., 660. 

Steel v. Smelting Co., 106 United States, 452. 


Under these authorities and findings of facts, had this ac- 
tion been ejectment brought by Noyes, claiming the posses- 
sion under a patent unencumbered by restrictions or quali- 
fying proviso, the judgment would have been against him. 

The defendant in such a case, pleading the ownership 
growing out of his prior lode location, must have been ad- 
judged to have the better title. 

Want of power to issue a patent may be shown in a 
court of law. 

Sherman v. Buick, 93 U.8., 209-216. 


3d. But the owner of placer ground held under the patent 
of the United States takes a title qualitied and restricted as 
to lodes and lode claims which may be found within his 
boundaries. The law which authorizes the issuance of a 
patent to ground applied for as placer declares the instru- 
ment inoperative as to any known vein or lode, and as to any 
existing lode claim to which the applicants for patent have no 
right of possession (R. S8., sec. 2333). 
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The construction of this statute was before the court in 
Sullivan et al. v. Iron Silver Mining Co., 109 U. S., 550. 

The action was for recovery of possession of placer ground 
brought by the grantees of the patentees of the United 
States against one who had ousted the possession by enter- 
ing upon and working a lode claim contained within the 
patented lines. 

The defence as set up in the answer was that, at the time of 
the location, application, and patenting of the placer claim, 
- a lode, vein or deposit “ was known to exist and was claimed 
to exist within the boundaries and underneath the surface 
of said placer claim,” and that this fact was known to the 
patentees at all of said times, but they failed to include said 
lode in their application. There was no allegation in the 
answer that there was a “ lode claim location” made on the 
ground at any time before patent which issued March 11, 
1879, but the allegation was that such lode location was 
made January 1, 1883. 

The plaintiff demurred to the answer on the ground 
(principally) that it showed that neither defendants nor their 
grantees had discovered, located or recorded, any lode or 
vein at, or before, the date of the application for the placer 
patent, but did locate it long afterwards. The circuit court 
sustained the demurrer. In this court the contention of the 
placer claimants was, that “a vein or lode within the bonn- 
daries of a placer claim is not excepted from a patent for 
the placer claim, unless a claim for the vein or lode had 
previously been located.” 

The contention of the lode claimants on the contrary was, 
“that if the existence of a vein or lode is known to the ap- 
plicant for a placer claim he must include in his appli- 
cation for the placer claim an application for the vein or 
lode claim in order to obtain any title to it.” 

This court reversed the judgment below, and remanded 
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the case, but under conditions that fairly indicate that, had 
the pleadings presented the issue of a lode claim duly 
located at the date of. the placer application, the title of 
the lode claimant would have been sustained. The court below 
held that only located claims were such as bv Sec. 2333 
were excluded from the operation of placer patents and 
found against the defendant becanse his answer had not set 
up a known vein or lode answering that description (16 Fed. 
Rep., 829). 

The question was again before this court in the case of Rey- 
nolds v. [ron Silver Mining Co. (116 U.8.,687). The facts 
in that case were that lying along and in contiguity with the 
patented lines of alot of placer ground were two located lode 
claims, the vein from which, it was contended, on its dip, en- 
tered the placer tract. Thedefendant followed the vein, under 
the surface, into the placer iimits, and this was the ouster, 
on account of which the action was brought. The finding 
in the cirenit court was against the allegation that the vein 
belonging to the lode location entered the placer limits; it 
being held, for the purpose of determining that particular 
question, that at the point where the said vein left the limits 
of the located lode claim the line of that claim was an end, 
and not a side line, that the lode claimants could not there- 
fore follow it of right as appertaining to their own location 
and in following it into the placer tract became trespassers. 
That a vein or load, however, existed under the placer tract, 
and was known to exist as well to the patentees as to others 
when patent was applied for, was admitted. It does not 
appear that there was any actual entry upon the surface of 
the placer tract by the lode claimants. The cirenit court, 
on the ground that the defendants had shown no right or 
interest in the lode, or any intention to claim the same 
according to local laws and the acts of Congress, and were 
naked trespassers, gave judgment for the plaintiffs, holding 
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that while the lode was not mentioned in the patent, yet for 
the purposes of the suit the title to it was conferred by that 
instrument. This court, in reversing that judgment and 
ordering the case back for a new trial, said (p. 697-8) : 


“ We are of opinion that Congress meant that lodes and 
veins known to exist when the patent was asked for should 
be excluded from the grant as much as if they were de- 
scribed in clear terms. It was not intended to remit the 


question of their title to be raised by some one who had or 


might get a better title, but to assert that no title passed 
by the patent in such case from the United States. It re- 
mains in the United States at the time of the issuing of the 
patent, and in such case it does not pass to the patentee. 
He takes his surface land and his placer mine, and such 
lodes or veins of mineral matter within it as were unknown, 
but to such as were known to exist he gets by that patent no 
right whatever. The title remaining in his grantor, the United 
States, to this vein, the existence of which was known, he 
has no-such interest in it as authorizes him to disturb any 
one else in the peaceable possession and mining of that vein. 
When it is once shown that the vein was known to exist at 
the time he acquired title to the placer, it is shown that he 
acquired no title or interest in that vein by his patent. 

“Whether the defendant has title, or is a mere trespasser, 
it is certain that he is in possession, and that is a sufficient 
detence against one who has no title at all, and never had 
any.” 


With respect to the force or definition of the words 
“known to exist,” the court said “ whether this knowledge 
must be traced to the applicant for the patent, or whether 
it is sufficient that it was generally known, and what kind 
of evidence is necessary to prove this knowledge, we need 
not here inquire. It is perhaps better that these questions 
should be decided as they arise” (116 U. S., 696-7). 

The lamented Chief-Justice dissented, but upon the ground 
that although the vein or lode was known to exist when the 


le 


_. * 


placer patent issued “it had not then, nor has it now, been 
located as a vein or lode claim.” That “ by the express 
provision of Rev. Stat., § 2333, the patent, under which 
the company holds, gives it no right to the possession of any 
vein or lode claw within the boundaries of the placer pat- 
ent, but as yet no such claim exists.” 

There was a new trial below and judgment for the de- 
fendants from which a writ of error was prosecuted to this 
court. At the present term (January 23, 1888), the case 
being “ The [ron Silver Mining Company, plaintiff in error, 
v. Joseph Reynolds and John D. Morrissey (not yet re- 
ported), the judgment was reversed and the case again re- 
manded for a new trial. The reversal was upon two grounds, 
one which is of no interest as affecting the discussion of 
the questions here arising; the other because of error in 
instructing the jury that an application for a patent made 
with catent to acquire title to a lode or vein which may exist 
would be equivalent in force and effect, as voiding the pat- 
ent pro tanto, to proved knowledge of the existence 
of a lode or vein. The decision tends towards the final 
solution of the principal questions growing out of the 
peculiar provisions of said Sec. 2333 only in its repetition 
and attirmance of the positions taken by the court in ‘the 
opinion first delivered in the case. 

The controlling questions which, upon second consideration, 
stand decided, are: 

(a.) That lodes and veins known to exist when the patent 
is asked for, and which are not embraced by the application, 
are excluded from the grant evidenced by the patent as 
effectually as if described and excepted in express terms. In 
such cases no title to the lode or vein passes by the patent 
from the United States. 

(6.) That this is true as to veins or lodes known to exist, 
though, at the date of the application for patent, such vein 
or lode is not possessed, claimed or located by any one. 
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(c.) That one having or taking possession of such known 
vein or lode, whether as a mere intruder or as an intending 
purchaser under the mineral laws has, with respect to it, the 
same rights and privileges that he would have had had no 
placer patent included it within its boundaries. 

(d.) And as to questions of what kind of evidence is nec- 
essary and sutticient to prove the knowledge required by the 
statute they should be decided as they arise. 

It is to be noted that in neither of the cases involving the 
construction of Section 2333 has the existence of a lode 
claim location at date of application for patent been present 
for decision, but that the argument and reasoning in Sulli- 
van v. Iron Silver Mining Co., and in Reynolds v. the same 
company, supra, have, both in the trial court and here, pro- 
ceeded upon the theory that such a location would beyond 
question fill the description of a vein or lode known to exist, 
and work the exclusion contemplated by the statute. 


[I]. 


The remaining questions discussed below, or raised here 
for the first time, are incidental, not fundamental. 

The contention that the placer patent must be considered 
to include a known lode, unless personal knowledge of its 
existence can be brought direct/y home to the grantee 
numed therein, does violence to the plain import of the lan- 
guage of Sec. 2333. “ Known to exist ” and “ is not known” 
are words of general import. To add, for the purpose of 
construction, such qualifying words as would make the sec- 
tion conform to appellant’s construction is violative of the 
canon of construction that “there is no authority to import 
a word into a statute in order to change its meaning.” 


Newhall v. Sanger, 92 U.S., 765. 
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The construction contended for would refer the whole 
interest of the United States in lodes lying in the vicinity 
of placer ground to the decision of the interest or eupidity 
of a single claimant whose’ assertion of want of personal 
knowledge would be the evidence of his right. 

No such construction of the law was demanded below. 
On the contrary, the defendant (appellant) asked the court 
to instruct— 


‘“ That if there was no vein or lode known to defendant, 
or which could have been known to him, by reasonable 
examination of the premises, to exist or be on said premises 
when the defendant applied for and obtained his patent, 
then his patent would convey him a title to any vein or lode 
therein ” (R., p. 10). 


The part of the above embraced in the words, or which 
could have been known to him by reasonable examination 
of the premises,” &c., was in substance put to the jury in . 
the second interrogatory, and court and jury found that the 
Pay Streak lode existed, and its existence “ could have been 
ascertained on or prior to the 14th day of December, 1878, 
by a person examining the ground with an honest endeavor 
to ascertain if it contained any such vein or lode” (R., p. 11). 
~ But this is not the case of a lode known to exist, but of 
a lode claim location, with its boundary stakes set, its notice 
posted on the ground, and spread upon the proper county 
records, knowledge of which, as found by the court below, 
the law imputes, and respecting which the appellant has 
put no personal denial in the record. 

“The manner of recording ” lode claims, among other 
things, may be prescribed by the laws of the State or Terri- 
tory where situated (R. 8., sec. 2324). 

The laws of Montana Territory (Rev. Stats., 1879, p. 
590) preseribe : 
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“Src. 873. Any person or persons who shall hereafter 
discover any mining claim upon any vein or lode bearing 
gold, silver, cinnabar, lead, tiu, copper, or other valuable 
deposits, shall, within twenty days thereafter, make and file 
for record in the office of the recorder of the county in 
which said discovery is made, a declaratory statement 
thereof, in writing, on oath, before some person authorized 
by law to administer oaths, describing such claim in the 
manner provided by the laws.of the United States.” 


There is a finding that there was due performance of 
these reyuirements by the discoverers of the Pay Streak 
location. . 

The suggestion, that respondents lost any rights by failing 
to interpose an adverse claim to the placer application for 
patent, ignores the provision of Sec. 2333, which makes the 
failure of a placer applicant to also include any known vein 
in his «pplication “a conclusive declaration” that he has 
“no right of possession of the vein or lode claim.” 

Undoubtedly had the appellant embraced both the lode 
claim and the placer claim in his application, and exhibited 
both on his plat and in his published notice for patent, the 
respondents must have tried conclusions with him by ad- 
verse proceedings. An application of such character would 
have been a declaration of right of possession and intention 
to claim the lode. The application as made, the law itself, 
constitutes the equivalent of a disclaimer as to the vein or 
lode claim. 

The contention that the lode claimant, because of the con- 
tiguity of patented placer ground, is restricted to 25 feet of 
surface on each side of the lead or vein is not sustainable. 
The provision of the law (Sec. 2333 R. 8.) with respect to 
the apportionment of the ground for the purpose of deter- 
mining price, where the same person or association applies 
for both a placer and lode claim, favors such person or as- 
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sociation by allowing them, if they so elect, to take with the 
lode the narrowest area of surface permitted to lode claim- 
ants, viz., 25 feet of surface on each side of the vein; but 
as to all others the provisions of the laws of the United 
States are that “no claim shall extend more than three 
hundred feet on each side of the middle of the vein at the 
surface, nor shall any claim be limited by any mining regu- 
lation to less than 25 feet on each side of the middle of the 
vein at the surface” (R.S., Sec. 2320). By Sec. 2324 the 
State or Territory in which mining lands exist may make 
regulations not in conflict with the laws of the United States 
“ governing the location ” of mining claims. 

The law of the Territory of Montana in force at the date 
of the discovery of the Pay Streak lode authorized locators 
to take surface ground to the extent of not more than 300 
feet on each side from the centre of the lode or vein (Laws 
of Montana, Rev. Stats. 1879, Sec. 875). But the further 
sufficient answer is that, as before pointed out, the Pay Streak 
claim was a property having a width of three hundred feet 
on each side of its lead or vein, and to that extent duly 
segregated from the mass of the public domain when the 
placer application was made. ° 

Appellant strongly contends here that there was manifest 
error below, for the reason that the court did not find 
as a fact “that there was any valuable mineral deposit as a 
lead or lode known to exist to any one at the date of de- 
fendant’s application ” (Brf., p. 2, par. 3). 

The known vein or lode claim that by Sec. 2333 is ex- 
cepted from a placer patent is such as is described in Sec. 2320. 
The mining claims there described are those “‘ upon veins or 
lodes of quartz or other rock in place bearing gold, silver, 
cinnabar, lead, tin, copper, or other valuable deposits ” hav- 
ing not more than a specified length or width, and within 
whose limits there must have been “ the discovery of the 
vein or lode.” 
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These are the descriptive tests which the laws of the 
United States set up. | 

How valuable a patentable deposit must be is not pre- 
scribed, but the claimant’s good faith toward the United 
States in that behalf is tested by the requirement that he 
shall each year expend upon his claim a sum abont equal to 
the purchase price, viz., one hundred dollars (Sec. 2324), 
and before patent issues not less than five hundred dollars 
(Sec. 2325). 

The ultimate judgment upon the sufficiency of the com- 
pliance with law by a locator is left with the land depart- 
ment. 

It may be conceded that it devolved upon the respondents, 
as plaintiffs in the trial court, to show themselves possessed 
of a lode location, prima facie, valid under the law. This 
the district and supreme court of the Territory, with all the 
evidence before them, found had been done; the latter 
court saying of the Pay Streak claim, “'* was a perfect 
lode claim location, and so continued in full force and effect 
at the time when the appellant applied for and obtained a 
placer patent for the same ground ” (Record, p. 27). The 
record does not show that appellant offered in the court be- 
low any evidence in rebuttal of the plaintiffs’ prima facie 
showing, nor that he requested finding, raising there the 
questions particularly urged here, or made objection or took 
exception to any defects in the findings. This was neces- 
sary in order to entitle them to consideration in the supreme 
court vf the Territory (Code Civ. Proc., M. T., Sec. 270, 
p- 89). The rule of this court is that nothing which oc- 
curred in the progress of the trial can be assigned for error 
here, unless it was brought to the attention of the court 
below and passed upon directly or indirectly. 

Wood v. Weimer, 104 U.S., 795. 
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An objection not taken in the court below cannot be con- 
sidered here. 
Wilson vw. McNamee, 102 U.8., 572. 
Edwards v. Elliot, 21 Wall., 532. 


The respondents respectfully submit that the decree be- 
low should be affirmed. 
Ss. 5. BURDETT, 
A ttorney for Lespondents. 
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THE MOSLER SAFE « LOCK CO. VS. MOSLER, BAHMAN & CO. l 


1 At a stated term of the circuit court of the United States 

within and for the sixth judicial circuit and the western 
division of the southern district of Ohio, begun and held at the 
United States court-rooms, in the city of Cincinnati, in the said 
division and district aforesaid, on the first ‘Tuesday of February, 
being also the third day of that month, in the year of our Lord one 
thousand eight hundred and eighty-five, and of the Independence 
of the United States of America the one hundred and ninth jyear— 
present, the Honorable Geo. R. Sage, one of the judges—among 
the proceedings had were the following, to wit: 


MosLerR SAFE AND Lock Co. 
vs. >In Equity. 3568. 
Mosier, BAHMAN AND Co. 


Be it remembered that heretofore, to wit, on the fifteenth day of 
September, in the year of our Lord one thousand eight hundred and 
and eighty-three, came the said complainants herein, the said The 
Mosler Safe and Lock Company, as aforesaid, by George J. Murray, 

its solicitor, and filed in the office of the clerk of the court 
2 aforesaid in this cause its certain bill of complaint against 

the said defendant herein, the said the Mosler, Bahman and 
Company as aforesaid, and which said bill of complaint so as afore- 
said filed is clothed in the words and figures as follows, to wit: 


3 Bill of Complaint 


Cireuit Court of the United States for the Southern Dist’e. of Ohio, 
W.D. In Equity. 


Moster SAFE & Lock Co. ) 
vs. > No. 3568. 
Mosier, BAHMANN & Co. J 


To the honorable the judges of the circuit court of the United States 
for the southern district of Ohio, western division: 

The “ Mosler Safe and Lock Company,” a corporation organized 
under the laws of the State of Ohio and having its place of business 
at Cincinnati, in said State, brings this its bill of complaint against 
Mosler, Bahmann and Company, a corporation organized under 
the laws of the State of Ohio and having its place of business 
at Cincinnati, in said State, and therefore your orator, humbly 
complaining, shows unto your honors that heretofore and before 
the 6th day of March, 1883, one Moses Mosler was the original, first, 
and sole inventor of a certain new and useful improvement in fire- 

proof safes, fully described in the. letters patent hereinafter 
4 " mentioned, and which had not been known or used before 
his invention thereof, and which was not at the time of his 
application so hereinafter mentioned in public use or on sale in the 
United States for more than two years, and that being so as afore- 
said the first and original inventor and discoverer of said improve- 
ments, and being also a citizen of the United States, on the said 6th 
1—248 
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day of March, 1883, upon due application therefore, did obtain let- 
ters patent of the United States, signed by the Secretary of the Inte- 
rior and countersigned by the Commissioner of Patents of the United 
States, bearing date the day and year last aforesaid, whereby there 
was granted and secured to the aforesaid Moses Mosler, heirs, admin- 
istrators, or assigns, or intended so to be, for the term of seventeen 
years from and after the date of said letters patent, the full and 
exclusive right and liberty of making, constructing, useing, and 
vending to others to be used, the said invention and improvements 
as set forth in said letters patent, which are in the possession 
5 of your orator ready to be produced as your honors may 
direct, and by virtue whereof he, the said Moses Mosler, be- 
came the sole owner of all the rights and privileges granted and 
secured or intended to be granted and secured in and by said letters 
patent. | 
And your orator further shows unto your honors that afterwards, 
to wit, on or about the 23rd day of August, 1883, the said Moses 
Mosler, by an instrument in writing of that date, sold, assigned, and 
‘ transferred unto your orator, Mosler Safe & Lock Co. all his right, 
title, and interest in and to said letters patent and invention in fire- 
proof safes and the right to all royalties, profits, or damages for the 
unlawful use of said invention from the date of said patent, which 
assignment was duly recorded in the Patent Office of the United 
States, as by said assignment or a duly authenticated copy thereof 
and the certificate of such recording thereto affixed ready in court 
to be produced will fully and at large appear. 
And your orator further, humbly complaining, shows unto 
6 your honors that heretofore and before the 17th day of July, 
1883, the said Moses Mosler invented certain new and useful 
improvements in fire-proof safes, whereof he was the original, first, 
and sole inventor, and which had not been known or used before his 
said invention of the same, and which had not been in use or on 
sale for more than two years before his application for letters patent 
therefore, and that, being such inventor as aforesaid, and desirous of 
obtaining an exclusive property in the said invention, he made ap- 
plication in writing to the Commissioner of Patents of the United 
States for such letters patent, expressing such desire as aforesaid, 
pursuant to the acts of Congress of the United States in such cases 
made and provided, and complied in all other respects with the re- 
quirements of said acts, and that, being so aforesaid the original, 
first, and sole inventor, and being also a citizen of the United States, 
letters patent were thereupon issued to the said Moses Mosler, under 
the seal of the Patent Office of the United States, signed by 
7 the Secretary of the Interior and countersigned by the Com- 
missioner of Patents in due form of law, bearing date the day 
and year aforesaid, whereby there was granted to the said Moses 
Mosler, for seventeen years from the date thereof, the full and ex- 
clusive right and liberty of making, constructing, using, and vend- 
ing to others to be used, the said improvements and inventions, a 
description and specification whereof — given in the words of Moses 
Mosler in the schedule annexed to the said letters patent and the 
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designs accompanying the same and made part thereof, as by refer- 
ence to the said letters patent now in the pos-ession of your orator 
ready to be produced as your honors may direct will more fully and 
at large appear, and to which, for greater certainty, your orator 
prays leave to refer, 

And your orator further shows unto your honors that afterwards, 
to wit, on or about the 23rd day of August, 1883, the said Moses 
Mosler, by an instrument in writing of that date, sold, assigned, and 
transferred unto your orator, The Mosler Safe and Lock Company, 

all his right, title, and interest in and to the said letters patent 
8 and invention in fire-proof safes and the right to all royalties, 

profits, or damages for the unlawful use of the said inven- 
‘tions and improvements upon the date of said letters patent, which 
assignment was duly recorded in the Patent Office of the United 
States, as by said assignments or a duly authenticated copy thereof 
and the certificate of such record'ng thereto affixed ready in court 
to be produced will fully and at large appear. 

And your orator further, humbly complaining, shows unto your 
honors that heretofore and before the 14th day of August, 1883, the 
said Moses Mosler invented certain new and useful improvements in 
method of bending angle irons, whereof he was the original, first, 
and sole inventor, and which had not been known or used before 
his said invention of the same, and which had not been in public 
use or on sale for more than two years before his application for 
letters patent therefor, and that, being such inventor aforesaid, and 
desirous of obtaining an exclusive property in the said invention, 

he made application to the Commissioner of Patents of the 
9 United States for such letters patent, expressing such desire 

aforesaid, pursuant to the acts of Congress of the United 
States in such cases made and provided, and complied in all other 
respects with the requirements of said acts, and that, being so as 
aforesaid the original, first, and sole inventor, and being also a citi- 
zen of the United States, letters patent were thereupon issued to the 
said Moses Mosler, under the seal of the Patent Office of the United 
States, signed by theSecretary of the Interior and countersigned by 
the Commissioner of Patents in due form of law, bearing date the 
day and year aforesaid, whereby there was granted to the said Moses 
Mosler, for seventeen years from the date thereof, the full and exclu- 
sive right and liberty of making, constructing, using, and vending 
to others to be used, the said invention and improvements, a descrip- 
tion and specification whereof — given in the words of Moses Mosler 
in the schedule annexed to the said letters patent and the designs 

accompanying the same and made part thereof, as by refer- 
10 ence to said letters patent now in possession of your orator 

and ready to be produced in court as your honors may direct 
will more fully and at large appear, and to which, for greater cer- 
tainty, your orator prays leave to refer. 

And your orator further shows unto your honors that afterwards, 
to wit, on or about the 23rd day of August, 1885, the said Moses 
Mosler, by an instrument in writing of that date, sold, assigned, and 
transferred unto your orator, Mosler Safe & Lock Co., all his right, 
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title, and interest in and to the said invention and letters patent 
and the right to all royalties, profits, and damages for the unlawful 
use of the said invention from the date of said letters patent, which 
assignment was duly recorded in the Patent Office of the United 
States, as by said assigument or a duly authenticated copy thereof 
and the certificate of such recording thereto affixed ready in court 
to be produced will fully and at large appear. 
And your orator further shows unto your honors that by virtue 
of the premises it became and now is the sole and exclusive 
11 owner of the said several letters patent and the inventions 
and improvements described therein and of all the rights 
and privileges granted and secured thereby, and that they have in- 
vested and expended large sums of money and has been to great 
trouble in and about the said inventions for the purpose of carrying 
on the business of making and selling fire-proof safes containing 
the said inventions and making the same profitable to itself and 
useful to the public, and that said inventions are and have been of 
great benefit and advantage, and that large numbers of fire-proof 
safes were made and sold by your orator containing said inventions 
to great advantage of the public, and that the public have generally 
acknowledged and acquiesced to the aforesaid rights of your orator, 
and your orator believes that it will realize and receive large gains 
and profits therefrom if infringements by said defendants and its 
confederates shall be prevented. 
And your orator further shows unto your honors that after 
12 it had been to a great expense to introduce the said inven- 
tion to the public, and the public had recognized the great 
value of said inventions, and before the issue of said letters patent 
the said defendant, Mosler, Bahmann and Company, procured one 
George J. H. Goehler, a former employee of your orator, to prepare 
an application for letters patent for the same inventions described 
and claimed in the two last-named letters patent, and, after having 
assigned his pretended right to the same to the defendant, Mosler, 
Bahmann and Co., to file his said application in the United States 
Patent Office and demand that an interference be declared between 
the said application of said Goehler and the then pending applica- 
tion of said Moses Mosler for the inventions covered by the said 
letters patent; that thereupon an interference was declared by the 
Commissioner of Patents October 26th, 1882, between the pending 
applications of said Goehler and Moses Mosler, and a hearing fixed 
for March 19th, 1883; that proofs were taken by both parties, 
printed briefs filed, and the case argued by counsel upon said 
13 9th day of March, 1883; upon due consideration whereof 
said examiner of interference rendered his decision on April 
5th, 1883, awarding priority of invention to said Moses Mosler ; 
that thereupon said defendant, Mosler, Bahmann & Co., appealed 
from said decision to the board of examiners-in-chief, a hearing upon 
which appeal was fixed and had upon the 10th day of May, 1883, 
aud was agreed by counsel ; upon due consideration whereof the said 
board of examiners-in-chief rendered their decision unanimously 
affirming the decision of the examiner of interferences and awarded 
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the right-to the said inventions to Moses Mosler, as by the record of 
said interference case and the decisions referred to will fully appear; 
that in this decision of the board of examiners-in-chief the said 
defendant, Mosler, Bahmann and Company, acquiesced. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orator aforesaid, but contriving to injure your ora- 

tor and deprive it of the benefits and advantages which might 
14 and otherwise would accrue unto your orator from said inven- 
tions in fire-proof safes after the issueing of the letters patent 
aforesaid and after the date and making of said assigjmments and 
before the commencement of this suit, did, as vour orator is informed 
and believes, without the license or allowance, and against the will 
of your orator, and in violation of its mnghts, and in infringement of 
each and all of the aforesaid letters patent, unlawfully and wrongfully 
and in defiance of the rights of your orator, make, construct, and vend 
to others to be used fire-proof safes, each one of which safes was made 
according to and: contained the said several inventions described, 
shown, and claimed in the three letters patent and each of them 
aforesaid, and that said defendant still continues to do so, and that 
the said defendant is threatening to make the aforesaid safes con- 
taining said inventions in large quantities and to supply the market 
therewith and to sell the same. 
All in defiance of the rights acquired by and secured to 
15 your orator as aforesaid and to its great and irreparable loss 
and injury, and by which it has been and still is being de- 
prived of great gains and profits which it might and otherwise 
would have obtained, but which have been received and enjoyed by 
the said defendant by and through its aforesaid unlawful acts and 
doings; and your orator further shows unto your honors, on infor- 
mation and belief, that said defendant has sold large quantities of 
said fire-proof safes and has a large quantity on hand which it is 
offering for sale, and has made and realized large profits and ad- 
vantages therefrom, but to what extent and how much exactly 
your orator does not know and prays a discovery thereof. 

And your orator says that the use of said inventions by said 
defendant and its preparation for and avowed determination to con- 
tinue the same and its other aforesaid unlawful acts, in disregard 

and defiance of the rights of your orator, have the effect to 
16 and do encourage and induce others to venture to infringe 
said patents in disregard of your orators rights. 

And your orator further shows unto your honors that it has caused 
notice to be given to said defendant of said infringements and of the 
rights of your orator in the premises, and requested it to desist and 
refrain therefrom, but it disregarded said notice and refused to desist 
from said infringements, and it still continues to make and sell said 
safes. 

And forasmuch as your orator can have no adequate relief ex- 
cept in this court, to the end, therefore, that the said defendant 
may, if it can,show why your orator should not have the relief 
hereby prayed, and may, according to its officers’ best and utmost 
knowledge, remembrance, information, and belief, full, true, direct, 
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and perfect answers make (but not under oath) to the premises and 
to all the several matters hereinbefore stated and charged as fully 
and particularly as if severally and separately interrogated as to 
each and every of said matters,and may be compelled to 
17 account for and pay to your orator the profits by it acquired 
and the damages suffered by your orator from the aforesaid 
unlawful acts. 

And your orator prays that said defendant, Mosler, Bahmann and 
Co., its officers, servants, agents, attorneys, and workmen, and each 
and every of them, may be restrained and enjoined provisionally 
and perpetually by the order and injunction of this honorable court 
from directly or indirectly making, constructing, using, vending, 
delivering, working, or putting into practice, operation, or use, or In 
anywise counterfeiting or imitating the said inventions o¢ either of 
them or any part thereof, or any fire-proof safe made in accordance 
therewith or like or similar to those which it has heretofore made. 

Your orator prays that upon entering the decree for infringement 
as above prayed your honors may proceed to assess or cause tu be 
assessed under your direction, in addition to the profits to be ac- 

counted for by the defendant as aforesaid the damages your 
18 orator has sustained by reason of such infringement, and that 

your honors may increase the actual damages so assessed to 
a sum equal to three times the amount of such assessment under 
the circumstances of the wilful and unjust infringement by said de- 
fendant,as herein set forth, and that said defendant may be decreed 
to pay the costs of this suit, and that your orator may have such 
other and further relief as to this honorable court shall seem meet 
and as shall be agreeable to equity ; and your orator prays also for a 
preliminary injunction— 

May it please your honors to grant unto your orator the writ of 
injunction, as well provision as perpetual, issuing it of and under 
the seal of this honorable court, conformable to the prayer of this 
bill; and also writs of subpoena, issuing out of and under the seal of 
this court, directed to the said defendants, Mosler, Bahmann and 

Company, its officers and directors, commanding it and them 
19 by a certain day to appear in this honorable court, then and 
there to answer unto this bill — complaint, and to abide and 
perform such order and decree as may be made against it. 
MOSES MOSLER, 
President Mosler Safe & Lock Company. 


GEORGE J. MURRAY, 


Solicitor and Counsel for Complainant. 


UNITED STATES OF AMERICA, | ii 
Southern District of Ohio, {~° 


On this 15th day of September, 1883, personally appeared Moses 
Mosler, president of Mosler Safe & Lock Co., the above-named com- 
plainant, who, being duly sworn, deposes and says that he has read 
the foregoing bill of complaint subscribed by bim and knows the 
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contents thereof, and that the same is true of his own knowledge, 
except as to the matter stated on information and belief, and as to 


these matters he believes — to be true. 
MOSES MOSLER. 


20 Sworn to before me and subscribed in my presence this 15th 
day of September, A. D. 1883. 
ROB’T C. GEORGI, 
Deputy Clerk U. 8S. Cir. Court, 8. D. O. 


And afterward, but on the same day as last aforesaid, to wit, on 
the said the fifteenth day of September, in the vear of our Lord one 
thousand eight hundred and eighty-three, the said complainant 
aforesaid, by its said solicitor aforesaid, filed in the said the office of 
the clerk of the court aforesaid in this cause its certain bond for costs, 
and which said bond for costs so as aforesaid filed is clothed in the 
words and figures as follows, to wit: 


Cost Bond. 


In the Circuit Court of the United States for the Southern District 
of Ohio. 


Mos.eR SAFE AND Lock Co. } 
v8. >» No. 3568 
Mosier, BAHMAN AND Co. } 


I hereby acknowledge myself security for costs in this case. 
(Signed) MOSES MOSLER. [seat.] 


Taken and acknowledged before me this 15th day September, 
1883. 
[Seal of the Circuit Couri, South Dist. of Ohio. ] 
(Signed) ROBT C. GEORGI, 
21 Dep. Clerk U. 8. Circuit Court, 8. D. O. 


SouTHERN District oF OHIO, 88: 


I, Moses Mosler, a resident of said district, do solemnly swear that, 
after paying my just debts and liabilities, lam worth one thousand 
dollars in real estate within the jurisdiction of this court and sub- 


ject to execution, levy, and sale. 3 
(Signed) MOSES MOSLER. 


Sworn to and subscribed before me this 15th day of September, 
A. D. 1883. 
[Seal of the Circuit Court, South. Dist. of Ohio.] 
(Signed) ROBT C. GEORGI, 
| Dep. Clerk U. 8. Circuit Court, S. D. O. 


And afterward, but on the same day as last aforesaid, to wit, on 
the said the fifteenth day of September, in the year of our Lord one 
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thousand eight hundred and eighty-five, there was issued out of the 
said the office of the clerk of the court aforesaid in this cause our 
certain writ of subpoena in chancery, directed to the marshal of the 
United States within and for the said district aforesaid and against the 

said defendant herein, the said Mosler, Balhman and Co.,as afore- 
22 said, and which said writ of subpoena in chancery so as afore- 

said issued and directed is clothed in the words and figures 
as follows, to wit: 


Subpoena. 


Unirep States or AMERICA, | ... 
Southern District of Ohio, | 


The President of the United States of America to the marsha! of 
the southern district of Ohio, Greeting: 


You are hereby commanded to summon Mosler, Bahman and 
Co., a corporation organized under the laws of the State of Ohio, 
and citizen of and resident in the State of Ohio, if it be found in 
your district, to be and appear in the circuit court of the United 
States for the southern district of Ohio aforesaid, at Cincinnatl, on 
the first Monday in December next, to answer a certain bill in chan- 
cery filed and exhibited in said court against it by Mosler Safe and 
Lock Company, a corporation organized under the laws of the State 
of Ohio, and citizen of and resident in the State of Ohio. Hereof 
you are not to fail under the penalty of the law thence ensuing. 

And have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

United States, this fifteenth day of September, A. D. 1883, 
23 and in the 108th year of the Independence of the United 
States of America. 
[Seal of the Circuit Court, South. Dist. of Ohio. ] 


Attest : (Signed) WM. C. HOWARD, Clerk. 


Memorandum. 


The said defendant is required to enter its appearance in this suit 
in the eclerk’s office of said court on or before the first Monday of 
November, 1883; otherwise the said bill may be taken pro confesso. 

(Signed) WM. C. HOWARD, Clerk. 


(Endorsed :) Moses Mosler acknowledges himself security for all 
costs for which the plaintiff may be liable in this suit. 


And afterward, to wit, on the seventeenth day of September, in 
the year of our Lord one thousand eight hundred and eighty-three, 
came the said the marshal of the district aforesaid, to whom in form 
so us aforesaid was directed the foregoing writ of subpoena in chan- 
cery, so as aforesaid issued in this cause out of the said the office of 
the clerk of the court aforesaid, against the said defendant herein, 
the said the Mosler, Bahman and Company, as aforesaid, and re- 
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turned the same into the office of the clerk of court aforesaid, with 
his proceedings thereon endorsed, clothed in the words and 
24 figures as follows, to wit: 


Marshal’s Return of Subpeena. 


Ree’d this writ at Cincinnati, O., Sept. 15th, 1883, and served the 
same in Hamilton county, O., as follows: On the within-named 
Mosler, Bahman & Co. by delivering a true copy hereof to George 
Lindeman, president and secretary, and J. C. Hintz, manager, of said 
company, each of them personally, Sept. 17th, 1883, at 8.20 a. m.; 
also by leaving a true — hereof at the residence of Fred. Nacher, 
vice-president of said company, Sept. 17th, 1883, at 8.25 o’clock a. m. 

(Signed) LOT WRIGHT, U.S. M, 
By C. KE. TWIFORD, Dep. 


And afterward, to wit, on the eleventh day of October, in the year 
of our Lord one thousand eight hundred and eighty-three, came the 
said complainant herein, the said Mosler Safe and Lock Co., by its 
said solicitor aforesaid, the George J. Murray, and filed in the office 
of the clerk of the court aforesaid in this cause its certain motion 
for a preliminary injunction, and which said motion for preliminary 
injunction so as aforesaid filed is clothed in the words and figures 
as follows, to wit: 


Y5 Motion for Preliminary Injunction. 
U.S. Cir. Court, Dist. of Ohio, W. D. 
Moster Sare & Lock Co. vs. Moster, BAHMANN & Co. 
Now comes complainant and moves for a preliminary injunction 
conformable to the prayer of the bill of complainant herein. 
GEORGE J. MURRAY, 
Solicitor for Compl't. 


26 And afterward, to wit, on the second day of November, in 

the year of our Lord one thousand eight hundred and eighty- 
three, came the said respondents herein, the said Mosler, Bahman 
and Company, by James Moore, its attorney, and filed in the office 
of the clerk of the court aforesaid in this cause its certain appear- 
ance herein, and which said appearance so as aforesaid filed is clothed 
in the words and figures as follows, to wit: 


27 Entry of Ap. of Resp 
U. S. Cir. Court, Southern Dist. Ohio, W. D. In Equity. 
THe Mosier SAFE & Lock Co. 
Us. - Sot Ss. 
Mosier, BAHMANN & Co. 
I hereby enter my appearance for respondent in above-entitled 
cause. JAMES MOORE, 


Respond'’t’s Solicitor. 
2—248 
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And afterward, to wit, on the seventeenth day of November, in 
the year of our Lord ene thousand eight hundred and eighty-three, 
an entry was made upon the journal of the court aforesaid in this 
cause, and which said entry so as aforesaid made is clothed in the 
words and figures as follows, to wit: 


28 Journal Entry T, 200. 
U. S. Cir. Court, Southern Dist. Ohio, W. D. In Equity. 
Mosier SAFE & Lock Co. vs. Mosier, BAHMANN & Co. 


And now, this cause coming on to be heard on the motion of the 
complainant for a preliminary injunction, and the court having con- 
sidered the proofs of the parties and heard the arguments of counsel, 
it is now ordered that the said motion be, and the same is hereby, 
overruled. 


And afterward, to wit, on the twenty-second day of November, in 
the year of our Lord one thousand eight hundred and eighty-three, 
came the said respondents herein, the said Mosler, Bahman 
29 and Co., by James Moore, its solicitor as aforesaid, and filed 
in the said the office of the clerk of the court aforesaid in this 
cause its certain answer to the said bill: of complaint of the said 
complainant aforesaid heretofore filed herein, and which said answer 
so as aforesaid filed is clothed in the words and figures as follows, 
to wit: 
Answer. 
U. S. Cir. Court, South. Dist. Ohio, W. D. In Equity. 


Tue Moster SAFE & Lock Co. 
v8. >» 3D68. 
Tue Mosier, BAHMANN & Co. | 


The answer of the Mosler, Bahmann & Co. to the bill of complaint 
of the Mosler Safe & Lock Company above named. 


This respondent, now and at all times hereafter saving and re- 
serving unto itself all and all manner of benefit of exception which 
may be had or taken to the manifold errors, uncertainties, insuffi- 
ciencies, and imperfections of the said bill of complaint, for answer 
thereto, or unto so much thereof as it is advised it is material or 

necessary for it to make answer unto, answering, says : 
30 It admits, upon information and belief, that the several 

letters patent upon which the bill of.complaint is founded 
were granted to the person and at the time stated in the bill of com- 
plaint, but as to whether they or any of them have been assigned 
as alleged this respondent has neither knowledge, information, or 
belief; and it denies that any or either of said patents show any in- 
vention whatever, and further denies that the said Moses Mosler 
was the first and original inventor, or an inventor at all, of said 
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alleged inventions which said patents purport to secure, or of any or 
either of them or any substantial or material part of either, and 
further denies that said alleged inventions or either of them have 
any utility. 

Respondent, further answering, denies that the public or any part 
thereof have acknowledged the validity of said patents or of either 
of them, or has acquiesced in the exclusive pos-ession of same by 
said Moses Mosler or the orator; and it further denies that said 

complainant has expended large or any sums of money or 
31 been to any trouble in and ‘about said alleged inventions or 

for the purpose of carrying on the business of manufacturing 
or selling safes containing the same. 

Respondent, further answering, admits, upon information and be- 
lief, that there was an interference in the Patent Office between said 
Moses Mosler and the said George J. H. Goehler upon the alleged 
invention described and claimed in the letters patent dated July 
17th, 1883, but denies that there was any interference declared upon 
either of the alleged inventions purporting to be secured by either 
of the other patents upon which the bill of complaint is founded, 
and says further, upon information and belief, that the judgment in 
favor of said Mosler in the interference that did exist was rendered 
not because the proof showed said Mosler to have been an inventor, 
but because said Goehler having made the invention in question 
while in the employ of complain-t, and being then in the employ of 
this respondent, it was not deemed equitable that the ownership of 

the patent should be in any concern other than that in whose 
32 shop the invention had been made. 

Respondent, further answering, denies that it has infringed 
either of said patents, or that it has made or sold since the dates of 
said patents, respectively, any safes containing either of the inven- 
tions described and claimed in either of the patents upon which the 
bill of complaint is founded, but it alleges that, prior to the com- 
mencement of this suit, it has made and sold safes in accordance 
with letters patent No. 268,010, granted upon the invention of G. J. 
H. Goehler, November 28th, 1882, for “ bending angle iron,” to this 
respondent. 

Respondent, further answering upon information and belief, deny 
that said Moses Mosler was the first and original inventor of the in- 
ventions or any of them or any part thereof described and shown in 
the said letters patent upon which the bill of complaint is founded, 
or in either of said letters patent; but, on the contrary, it was that 
prior to the time of said alleged inventions the same was well 

known and publicly used in divers places in the United States, 
33 and, among others, in the following places, which uses were 
known, among others, to the following persons : 

At the safe factories of Theodore Waslauck and of ‘Theodore Was- 
lauck & Co., situated at No. 212 South Second street, St. Louis, Mis- 
souri; at the safe factory of Beard Brothers, in said St. Louis; at 
the safe factory of Charles Boercker, at No. 10 North Srd_ street, in 
said St. Louis; at the safe factory of Herring & Co., in the city and 
State of New York, which uses were known to Charles Hirche, who 
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resides in said St. Louis: to John B. Clark, who resides at Warsaw, 
Missouri; to Theodore Waslauck, who resides at No. 212 South Sec- 
ond St., in said St. Louis; to Ludwig Beer, who resides at No. 1006 
North Sixth St., said St. Louis, and to Charles Boercker, who resides 
at No. 12 North Third street, in said St. Louis; also at the follow- 
ing safe factories in Cincinnati, in the State of Ohio: At the Cincin- 

nati Safe & Lock Co., at Hall’s Safe & Lock Co., and at Mos- 
o4 ler, Bahmann’s & Co.’s factory, which uses are known, among 

others, to John Hurst, who resides at No. 453 Jones street, in 
said Cincinnati, and to Charles Rippe, who resides at No. 34 West- 
ern avenue, in said Cincinnati; also at the safe factory of complain- 
ant, The Mosler Safe & Locke Co., which use was known to the fol- 
lowing, among other, persons: Henry Kech, who resides at No. 162 
Orchard street, Newport, Kentucky ; Louis Gerwe, who resides at 
No. 161 Twelfth street, Covington, in said Kentucky; Leopold 
Moritz, who resides at the southwest corner of German «& Harris 
streets, in said Newport; to August Schultze, who resides at No. 107 
Twelfth street, in said Cincinnati; to Charles Bafller, who resides 
at No. 209 Linn street, in said Cincinnati; to Hermann Schmidt, 
who resides at No. 587 Sycamore street, said Cincinnati; to George 
Tkorwarth, who resides at No. 17 Browne street, said Cincinnati ; to 
John Hardtle, who resides at southwest corner McMicken avenue & 

Findley street, said Cincinnati; to George J. H. Goehler, who 
oO resides at York, in the State of Pennsylvania, and to John C., 

Hintz, who resides at No. 12 Gorman street, in said Cincinnati. 

Respondent, further answering, says that it denies, upon informa- 
tion and belief, that the said Moses Mosler was the original and 
first inventor or discoverer of any material and substantial part of 
either of alleged inventions or things patented in either of the pat- 
ents upon which the bill of complaint is founded, and further savs | 
that this fact—that said Mosler was not inventor as aforesaid—is 
known to all persons whose names are given in the last preceeding 
paragraph. 

Respondent, further answering, says, upon information and belief, 
that prior to the time of the said alleged inventions by the said 
Moses Mosler the same were fully shown and described in all their 
material and substantial parts in the following letters patent : 

English letters patent granted to Thomas Skidmore on the 7th 

day of October, 1865, for “improvements in the construction 
36 of safes or receptacles for securing and protecting valuable 

property,” numbered 1000; U. 8S. letters patent No. 97423 
granted to William McFarland November 30th, 1869, for “ improve- 
ments in safes;” letters patent No. 3814, being for a design and 
granted to William McFarland January 11th, 1870. 

And the respondent prays the same advantage of its answer afore- 
said as if it had pleaded the several matters and things aforesaid to 
the bill of complaint herein, without this, that any other matter or 
thing in said bill of complaint contained and not herein and hereby 
well and sufficiently answered, traversed or denied, confessed or 
avoided, is true, to the knowledge or belief of this respondent; all of 
which things respondent is ready and willing to aver, maintain, and 
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prove as this honorable court shall direct, and it prays to be hence 
dismissed with its costs in this behalf most wrongfully sustained. 
MOSLER, BAHMANN & CO., 
By G. LINDEMANN, 


President of Mosler, Bahmann & Co. 


JAMES MOORE, 
Resp’d't’s Solicitor. 
od And afterward, to wit, on the fourth day of January, in the 
year of our Lord one thousand eight hundred and eighty-four, 
came the said complainants aforesaid herein, by its said solicitor 
aforesaid, and filed in the said the office of the clerk of the court 
aforesaid its certain replication to the foregoing the said answer of 
the said respondents aforesaid so as aforesaid heretofore filed herein, 
and which said replication so as aforesaid filed is clothed in the 
words and figures as foliows, to wit: 


38 Replication. 


Circuit Court of the United States for the Southern District of Ohio, 
W.D. In Equity. 


Moster SAFE & LocKk Co. ) 
nS » 3568. 


Mosier, BAHMANN & Co. 


The replication of Mosler Safe and Lock Co., complainants, to the 
answer of Mosler, Bahmann & Co., defendants. 


This repliant, saving and reserving unto itself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto, say- it will ever main- 
tain, will prove its said bill of complaint to be true, certain, and 
sufficient in law to be answered unto, and that the said answer of 

the said defendants is uncertain, untrue, and insufficient to 
39 be replied unto by these repliants, without this, that any 

other matter or thing whatsoever in said answer were con- 
tained material or effectual in law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all of which matters and things these 
repliants are and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in its said bill of 
complaint it has already prayed. 

GEORGE J. MURRAY, 


Complainant's Solicitor. 


And afterward, to wit,on the twentieth day of March, in the vear 
of cur Lord one thousand eight hundred and eighty-three, came the 
said parties hereto, by their said solicitors as aforesaid, and filed in the 
office of the clerk of the court aforesaid in this cause their certain 
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stipulation herein,and which said stipulation so a- aforesaid is clothed 
in the words and figures as follows, to wit: 


40 Stipulation 
U. 8. Cir. Court, Southern Dist’c. Ohio, W. D. In Equity. 


Mosier SAFE & Lock Co. 
v8. 3008. 
Tae Mosier, BAHMANN & Co. 


It is hereby stipulated and agreed by and between thie parties 
hereto that either party may offer specifications and drawings of 
patents printed by the Patent Office with the same effect as if all 
such patents were duly certified by the Commissioner of Patents. 

JAMES MOORE, 
Respondent’s Solicitor. 
GEORGE J. MURRAY, 


Complainant's Solicitor. 


41 And afterward, but on the same day as last aforesaid, to 

wit,on the said the twentieth day of March, in the year of 
our Lord one thousand eight hundred and eighty-four, came the said 
parties herein aforesaid, by their said solicitors aforesaid, and filed 
in the said the office of the clerk of the court aforesaid in this cause 
their certain stipulation herein, and which said stipulation so as 
aforesaid filed is clothed in the words and figures as follows, to wit: 


4? Stipulation. 


U.S. Cir. Court, South-rn Dist. Ohio, W. D. In Equity. 


MosterR SAFE & Lock Co. 
v8. we 3568. 
Mosier, BAHMANN «& Co. 


It is hereby stipulated and agreed by and between the parties 
hereto as follows: 

Ist. That prior to any of the alleged inventions of said Moses 
Mosler referred to in the bill of complaint herein fire-proof safes 
having their bottoms constructed like the wooden model marked 
Exhibit A, and referred to in the affidavits of Charles Rippl and 
John Hurst now in file in the cause, were made and publicly used 
and sold in this country. 

2nd. That round-cornered fire-proof safes similar to the safe 
shown to the court at the hearing of motion for preliminary injunc- 
tion in this cause and now in the possession of defendant were made 
and publicly used and sold in this country prior to any of the al- 
leged inventions of Moses Mosler referred to in the bill of complaint, 
said safe being more particularly described and identified by affida- 

vits of Theodore Waslauck, Ludwig Beer, and Charles 
43 Boercker, now on file in this cause. 
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3rd. That the printed copies of the testimony taken in the 
recent interference before the Patent Office between George J. H. 
Goehler and Moses Mosler are true copies thereof and may be read 
in the cause with the like effect as if they were certified by the Com- 
missioner of Patents as being the true copies. A copy of said 
Mosler’s testimony as also a copy of Goehler’s are herewith filed in 
the cause. 


(Signed) JAMES MOORE, 
Resp'd't’s Solicitor. 
(Signed) GEORGE J. MURRAY, 


Complainant’s Solicitor. 


44 And afterward, to wit, on the twenty-first day of March, in 

the year of our Lord one thousand eight hundred and eighty- 
four, came the said the complainant herein aforesaid, by its said 
solicitor aforesaid and filed in the said the office of the clerk of the 
court aforesaid, in this eause the certain depositions of sundry persons 
heretofore taken in this cause before Alfred B. Benedict, Esq., a notary 
public in and for the said county of Hamilton and State of Ohio, 
pursuant to the notice annexed thereto, on behalf of the said the 
complainant herein aforesaid, and which said deposition so as afore- 
said herein filed is clothed in the words and figures as follows, to wit: 


45 Depositions by Comp'lt. 
U.S. Cir. Court, Southern Dist. of Ohio, W. D. In Equity. 


THe Mosier SAFE & Lock Co. 
vs. > 3568. 
THe Moster-BAHMANN Co. f 


The defendant will take notice that the complainant will examine 
witnesses in the above-named cause under the 67th rule, in equity, 
as amended, before Alfred B. Benedict, Esq., notary public, at the 
office of George J. Murray, room 28 Wiggin’s block, 8. E. corner of 
Fifth and Vine streets, Cincinnati, Ohio, on Thursday, 20th day of 
March, 1884, beginning said examination at 10 o’clock a. m. of said 
day and continuing from day to day until completed. 

GEORGE J. MURRAY, 


Solicitor for Complainant. 


46 Received copy March 19th, 1884. 
JAMES MOORE, 


Respo'd't’s Solicitor. 
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U.S. Cir. Court, 8. D. of Ohio, W. D. 


MosLer SAFE & Lock Co. ) 
vs. . 3068. 
Tue Mos.Ler-BAHMANN Co. } 


Sir: You will please take notice that the complainant in the 
above cause desires the evidence to be adduced therein to be taken 
orally under the 67th rule of the Supreme Court, as amended. 

GEO. J. MURRAY, 
Solicitor for Compl't. 


To James Moore, Esq., solicitor for defendant. 


Received copy March 19th, 1884. 
JAMES MOORE, 
Respo’d’t’s Solicitor. 


48 United States Cir. Court, South. Dist. of Ohio, W. D. In 
Equity. 


THe Mosier SAFE & Lock Co. 
v8. + 30608. 
THe Mosier-BAuMANN Co.) 


Evidence taken pursuant to the annexed notice on behalf of the 
Mosler Safe & Lock Co. 


Present: George J. Murray, on behalf of complainant, and James 
Moore, Esq., on behalf of defendant. 

Complainant herewith offers in evidence printed copy of specifi- 
cation and drawings of letters patent of the United States No. 
273,585, granted to Moses Mosler, bearing date March 6th, 1883, 
marked “Complainant’s Exhibit A,” A. B. Benedict, notary 

public. 
49 Also printed copy of specification and drawings of letters 
patent of the United States No. 281,640, gr anted to Moses 
Mosler, and dated July 17th, 1883, marked Complain: int’s Exhibit 
B, A. B. Benedict, notary public. 

Also printed copy of specifications and drawings of letters patent 
of the United States No. 283,136, granted to Moses Mosler, and 
dated August 14th, 1883, marked Complainant’s Exhibit C, A. B. 
Benedict, notary public. 

Also assignment from Moses Mosler to the Mosler Safe & Lock 
Company, dated August 23rd, 1883, marked “ Complainant’s Exhibit 
D, A. B. Benedict, notary public.” 

Also assignment from Moses Mosler to the Mosler Safe & Lock 
Company, dated August 23rd, 1883, marked “ Complainant’s Exhibit 
E, A. B. Benedict, notary public.” 

Also assignment from Moses Mosler to the Mosler Safe and 
Lock Company, dated August 23rd, 1883, marked “ Complainant’s 
Exhibit F, A. B. Benedict, notary public.” 
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50 Also the fire-proof safe which was used at the hearing of 

the motion for a preliminary injunction In this case and now 
in possession of the complainant, having the name of Mosler, 
Bahmann & Co. painted thereon and which is to be marked “ Com- 
plainant’s Exhibit G, A. B. Benedict, notary public.” 

Also certified copy from the file of the Patent Office “of certain 
papers in the matter of the interference between George J. H. Goeh- 
ler and Moses Mosler for improvements in safes,” marked Com- 
plainant’s Exhibit H, A. B. Benedict, notary publie. 

Also certified copy from the files of the Patent Office of the speci- 
fication, petition, oath, and drawing as originally filed in the matter 
of the application of George J. H. Goehler, filed F ebruary 20th, 1882, 
for improvement for bending angle iron bar safes, ete., marked 

“Complainant’s Exhibit I, A. B. Benedict, notary public. 
o1 Respondent admits that the safe-above offered in evidence 
and marked “Complainant’s Exhibit G, A. B. Benedict, notary 
public,” was manufactured by respondent and was sold by them on 
the 25th day of August, 1885. 

Respondent consents that the affidavit of Michael Hemler, dated 
October 11th, 1883, and on the same day filed in this cause may be 
read upon the hearing herein with the same effect as if it bad been 
taken in the form of a deposition before this special examiner under 
the 67th rule, in equity. 

The affidavit of Michael Hemler above referred to is herewith 
offered in evidence, marked “Complainant’s Exhibit J, A. B. Bene- 
dict, notary public,” and the officer is requested to attach the same 
to the deposition. 

5. Complainant here closes his prima facie case. 


STATE OF OHIO, 
Hamilton County, is 


52 I, Alfred B. Bene dict, a notary public: in and for said county 
and acting special examiner herein, do he reby certify that the 
foregoing depositions were taken before me pursuant to the annexed 
notice, at the time and place therein specified ; that complainant was 
present by his counsel, Creorge Ra Murray, and respondent by their 
counsel, James Moore; that such proceedings — had as hereinabove 
appear, and that ¢ ‘om plains int’s Exhibits A, B,C, D, E, F,G, H, I, J 
were introduced in evidence in said cause during the taking of said 
depositions. 
Witness my hand and notarial seal this 20th day of March, A. D. 
1884. 
ALFRED B. BENEDICT, 
Notary Public, Hamilton County, Ohio, 
and Acting Special Examiner. 
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53 STATE OF OHIO, % 
Hamilton County, ‘i 


Circuit Court of the United States for the Southern Dist. of Ohio, 
W. D. In Equity. 


MosLeR SAFE & Lock Co. 
vs. No. 3568. 
MosLerR-BAHMANN Co. 


Michael Hemler, of lawful age, being first duly sworn, deposes 
and says that he is a resident of Cincinnati, Ohio; that he has been 
engaged in the manufacture of safes for the past thirty-five years, 
and for about thirty years of that time he has been engaged as fore- 
man, superintendant, and. proprietor of safe works, and that he is 
thoroughly familiar with all branches of the business of manu- 

facturing safes. Afhant says that he has carefully read and 
o4 fully understands the inventions shown, described, and par- 
ticular pointed out in the claims of the following letters 
patent of the United States, to wit: No. 273,585, granted to Moses 
Mosler for fire-proof safes, and dated March 6th, 1883; No. 281,640, 
granted to Moses Mosler for fire-proof safes, and dated July 17th, 
1883; No. 283, 136, granted to Moses Mosler for “ method of bend- 
ing angle iron,” and dated August 14th, 1883. Affiant says that he 
is familiar with the construction of the safes now being manu- 
factured by Mosler, Bahmann & Co., of this city, and that he has 
carefully examined the safe of their make now at the factory of 
Mosler Safe & Lock Co., which was purchased, as he is informed 
and believes, from the said Mosler, Baimann & Co. by W. R. Nevin 
about the 25th of last August; that the said safe is built upon 
angle-iron frames which were formed from angle bars, one of the 
sides of which was cut away, leaving a curve faci ing the uncut side, 
whereby said uncut side was bent to bear upon said curve to form 
rounded corners,and that one of these frames so cut and bent is 
55 used in the front and one in the back of the safe. Affiant 
says this safe undoubtedly embodies all the features of the 
invention described and particularly referred to in the three claims 
of the said letters patent No. 281,640. Affiant says that the angle 
frames in this safe are formed by cutting away a portion of one web 
of the angle bar by a cut which severed “the two webs at their june- 
tion for a distance equal to the arc of the corner, and by removing 
sufficient of metal in front of the single part of the uncut web to per- 
mit the same to bend to the desired angle, and to insure the edges 
of the opening meeting to form a close joint as the bars were bent. 
This is the method fully described and particularly pointed out in 
the claim of the said patent No. 283,136 of August 14th, 1883. 
Affiant further says that the said Mosler, Bahmann & Co.’s safe 
has a sheet-metal cover bent around the top sides and lower 
56 corners of these bent angle frames, and has a lower remova- 
ble plate secured to bars which are secured to the edges of 
the sheet-metal cover, so that the safe can be conveniently filled from 
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the bottom, the said safe being constructed, so far as this feature is 
concerned, substantially like the Mosler safe described and particu- 
larly claimed in the letters patent No. 273,585. Affidavit is clearly 
of the opinion that the said safe made and sold by Mosler, Bahmann 
& Co. embodies all the features ef the inventions described and 
pointed out in the claims of the three letters patent above referred to. 
MICHAEL HEMLER. 


Subscribed and sworn to before me this llth day of October, 


1585. 
ALFRED Bb. BENEDICT, 
Notary Public, Hamilton County, Ohio. 
57 And on the same day as aforesaid, to wit, on the said the 


twentieth day of March,in the year of our Lord one thousand 
eight hundred and eighty-four, came the said complainant herein 
aforesaid, by its,said solicitor as aforesaid, and filed in the said the 
office of the clerk of the court aforesaid in this cause its certain 
Exhibit “A” herein, and which said Exhibit “A” so aforesaid filed is 
clothed in the words and figures as follows, to wit : 


(Here follows diagram marked p. 58.) 


58} Unirep STates PATENT OFFICE. 
Moses Moser, of Cincinnati, Ohio. 
Fire- Proof Safe. 


Specification forming part of Letters Patent No. 273,585, dated March 
6, 1883. Application filed -February 5,1883. (No model.) 


To all whom it may concern: 


Be it known that I, Moses Mosler, a citizen of the United States, 
residing in Cincinnati, county of Hamilton, State of Ohio, have in- 
vented certain new and useful improvements in fire-proof safes, of 
which the following is a specification. 

My invention relates to an improvement in fire-proof safes, the 
object being to provide an improved means of constructing the outer 
casing so that the safe may be filled from the bottom. With this 
object in view, my invention consists in certain details of construc- 
tion and combination of parts, as will be hereinafter described, and 
pointed out in the claim. 

In the accompanying drawings, figure 1 is a vertical transverse 
section of a fire-proof safe ombodying my improvements. Fig. 2 is 
an inverted plan view of the safe, showing the removable bottom 
plate drawn out, or rather started into its place. 

The front and back frames, A, of the safe are formed from angle 
bars which have one side cut away where the bends are to be nade 
and the uncut side bent around to close the joint in the corner and 
form a frame with its outer corners rounded. The meeting joint at 
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the bottom of the frame is united by a short angle piece, a, overlap- 
ping the joint on the inside and screwed or riveted to the frame A. 

B is the sheet-metal cover, which is bent around the top sides and 
around the lower rounded corners of the frames. Upon each edge 
of the sheet B, between the angle-frames, are secured metal bars C, 
which project beyond the edges of the sheet B to form rests for the 
bottom plate D. 

E is the customary sheet-metal box forming the interior recep- 
tacle. It is secured to the cast-metal door-frame in the usual 
manner. 

The top of the caster-frame F conforms to the curve of the rounded 
corners, and after the plate D is pushed into its place the inner bolts 
which secure the caster-frames pass through the angle-frames and 
plate D. 

I do not claim in this application the bent angle-frames, nor the 
safe composed of these frames and the sheet bent around them, the 
same being shown and claimed by me in a pending application. 

What I claim as new, and desire to secure by letters patent, is— 

The combination in a fire-proof safe of the frames A, sheet-metal 
cover B, bent around the top sides and lower corners, with bars C, 
and lower removable plate, D, substantially as specified. 

MOSES MOSLER. 

Witnesses : 

CHAS. F. GESSERT. 
GEO. J. MURRAY. 


59 And afterward, but on the same day as last aforesaid, to wit, 

on the said the twentieth day of March, in the vear of our Lord 
one thousand eight bundred and eighty-four, came the said the com- 
plainant herein aforesaid, by its said solicitor afores aid, and filed in 
the said the office of the clerk of the court aforesaid in this cause 
its certain Exhibit “ B,” and which said Exhibit “B” so as afore- 
said filed is clothed in the words and figures as follows, to wit: 


(Here follows diagram marked p. 59.) 
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Exurisit “ B. 
593 UnitTepD STAtTeEs PATENT OFFICE. 
Moses Moster, of Cincinnati, Ohio. 

Fire-Proof Safe. 


Specification forming part of Letters Patent No. 281,640, dated July 
17, 1883. Application filed December 27,1881. (No model.) 


To all whom it may concern: 
Be it known that I, Moses Mosler, of the city of Cincinnati, county 

of Hamilton, State of Ohio, have invented certain new and useful 

improvements in safes, of which the following is a specification. 
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The object of my invention is to make a stronger and better safe 
ata much less cost than any heretofore produced. I have found 
that a great item of expense in the manufacture of fire-proof safes 
(to which class of safes my invention particularly relates) is the 
blacksmith-work, and the consequent labor of finishing over this 
work on the emery-wheel upon outside surfaces. By my present 
invention Lam enabled to almost entirely dispense with this work, 
and at the same time make a much stronger and better safe, and 
one that is more easily finished, as will be seen from the following 
description of my invention, taken in connection with the accom- 
panying drawings, in which— 

Figure 1 is a plan view of a portion of one of the angle-bars from 
which the frame-work of my safe is made. Il ig. 2 is a transverse 
vertical section of my improved safe. Fig. 35 is a vertical section 
tuken in a plane at right angles to the view shown in Fig. 2 through 
linexz. Fig. 4 is a plan view of a portion of the inverted safe with 
bottom plate removed; Fig. 5,a plan view of the central bottom 
plate. Fig. 6 is a reduced perspective view of the completed safe. 

Similar reference-letters indicate identical parts in the various 
views. 

The front and back frames of the safe are formed from the equal- 
sided L-shaped angle-bars A, which are bent around to the form 
shown in Fig. 3, and the ends united and firmly held by an angle- 
piece, a, which overlaps the joint upon the inside, and is secured to 
both sides of the angle-bar by rivets. ‘To admit of the bar A being 
bent to the form shown, Fig. 3, and in dotted line, Fig. 1, one of its 
sides is cut out, where the bends are to be made, to the form shown 
at a’, Fig. 1. The joint-lines are angles of forty-five degrees with 
the opposite side of the angle-bar, the vertex of both angles being 
in the center of the thickness of the side to be bent. The curved 
ends a’, around which the side is bent, are described from points a° 
in the miter-lines. The blank piece between these lines is punched 
out by a punch of suitable shape. The bend is made in a forming- 
press, the stationary die being the shape of the inner curve of the 
corner, and the movable die concaved to fit the outer curve, or vice 
versa. By this means the miter-lines are brought together and the 
outer angle of the bar A, at the corners, is bent down to form a close 
joint with the curved portions. The corner-joints are made more 
secure by re-enforce pieces B, made of malleable cast metal to snugly 
fit into the corners, and secured therein by riveting or other well- 
known means. One of these pieces is shown secured in place in 
Fig. 3. The cast-metal door-frame C, with sheet-metal box D at- 
tached, is secured to the inside of the front angle-bar A in the usual 
manner. The sheet-metal cover E is bent around the frames 
formed of bars A, the ends of the sheet terminating under the safe. 
Upon each edge of sheet E, between the angle-frames, are secured 
metal bars F. One-half of these bars project beyond the edges of 
the sheet to form seats for the bottom sheet or plate, G. The sheet 
E projects over the rear frame the thickness of the back plate, H, 
the outline of which corresponds with the ontline of the rear angle- 
frame. After the frame is secured together the safe is filled through 
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the bottom opening with fire-proot cement. The bottom is then 
secured in place, and the casters, which have their upper parts made 
to conform to the rounded corners of the safe, are attached. 

It will be seen that in my safe there are no joints for the filling 
to work through, as is the case in safes formed of the welded and 
paneled frames now in common use, and that the exterior being 
plain smooth surfaces, the safe is much easier finished. 

By the means above described I am enabled to use a stronger 
outer plate without increasing the cost, and if additional strength 
is required an additional frame, similar to the front and back ones, 
may be placed centrally between them. Thus all danger of the 
sides or top bulging out by the filling expanding is entirely avoided. 

Instead of the bottom plate, the ends of sheet E may be made to 

-meet under the bottom of the safe. In this case the safe is 

59? filled from the back, as is now done; but the form shown is 

much the best, as my safe can be completely finished before 

the filling is putin. The filling adds greatly to the weight. Much 
labor in handling is therefore saved. 

It would be an inferior modification of my invention to bend the 
bar A so as to form the top and sides of the frame, and torm the 
bottom by a separate straight angle-bar riveted to the inwardly- 
projecting sides. 

I am aware that it has been proposed to make protecting corner- 
pieces for safes from angle-iron, from one side of which a triangular 
piece was cut out to permit the opposite side to bend. 

The shape of the cut to permit the angle-bar to be bent to form 
rounded corners may be varied without departing from the princi- 
ples of my invention, it only being essential that sufficient metal be 
cut away on one side of the angle-bar to permit the other or uncut 
side to be bent, the cut nearest the uncut side being in the form of 
a curve or curves, so that when said uncut side is bent to form the 
corner it will bear upon and be supported by the curved end or 
portion of the cut, and thus be rounded by a curve similar to the 
curve of the cut. 

What I claim as new, and desire to secure by letters patent, is— 

1. An angle-bar for safe-frames, consisting, substantially as before 
set forth, of a right-angled iron bar, one of the sides of which is cut 
away, leaving a curve facing the uncut side, whereby said uncut 
side may be bent to bear upon said curve to form a rounded corner. 

2. An angle-bar for safe-frames, consisting, substantially as before 
set forth, of a right-angled iron bar, one of the sides of which is cut 
away, with curved cuts meeting a right-angled cut, whereby the 
uncut side may be bent to form rounded corners. 

3. In a safe, the combination of the front and back frames, formed 
of single bent angle-bars having one side cut away to leave curved 
ends, upon which the uncut side is bent to form rounded corners, 
and a metal sheet, E, bent around and secured to said frames to 
form the top and sides of the safe, substantially as described. 


MOSES MOSLER. 


Witnesses : 3 
GEO. J. MURRAY. 
M. W. OLIVER. 


(No Model.) 
M. MOSLER. 
METHOD OF BENDING ANGLE IRON. 
No. 283,136. Patented Aug. 14, 1883. 
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60 And afterward, but on the same day as last aforesaid, to wit, 

on the said the twentieth day of March, in the year of our Lord 
one thousand eight hundred and eighty four, came the said the com- 
plainant herein aforesaid, by its said solicitor aforesaid, and filed in 
the said the office of the clerk of the court aforesaid in this cause its 
certain Exhibit “C,” and which said Exhibit “C” so as aforesaid 
filed is clothed in the words and figures as follows, to wit: 


(Here follows diagram marked p. 60.) 


Exuipsir “ C.” 
603 UNITED STATES PATENT OFFICE. 
Moses Mosier, of Cincinnati, Ohio. 


Method of Bending Angle-Iron. 


Specification forming part of Letters Patent No. 283,156, dated 
August 14, 1883. Application filed December 11, 1882. (No 
model.) 


To all whom it may concern: 

Be it known that I, Moses Mosler, a citizen of the United States, 
residing at the city of Cincinnati, county of Hamilton, State of Ohio, 
have invented certain new and useful improvements in bending 
angle-irons, of which the following is a specification. 

This invention relates to a means for bending angle-bars. It con- 
sists in cutting away one web of the angle-bar opposite that portion 
of the uncut web which is to be bent to form a round corner, so as 
to permit the uncut web to bend freely and the severed edges or 
portions to abut against each other when the angle-bar is bent. 

In the accompanying drawings, in which similar reference-letters 
indicate like parts wherever they occur, figure 1 isa plan view of an 
angle-bar having one of its sides cut out to permit the uncut side to 
bend around the bar or corner, when bent being represented in dot- 
ted line. Figs. 2,3, and 4 show in plan view different forms of 
openings or notches in one side of the angle-bar, which will permit 
the bar to bend and leave a close joint between the abutting edges 
as they are brought together to form a round cornered frame. Fig. 
5 represents a templet of card-board or thin sheet metal which I use 
to determine about the shape and size of the notch or cut which it 
is necessury to make to admit of the bar being bent to any desired 
angle and to make a corner of any desiredcurve. Fig. 6 represents, 
in perspective, a simple device which I use to bend the bar to the 
desired shape. 

A represents the uncut web, and B the cut web, of a right-angle 
angle-bar. The web B is cut away by a punching-tool of suitable 
shape in front of that portion of web A which is to be bent. As rep- 
resented in Fig. 1, the outer opening, C, is made by lines at angles 
of forty-five degrees to the edge of the web, so that when the bar is 
bent the edges of this opening meet each other in a true miter. 
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The inner opening, D, which permits the bar to bend, has a dove- 
tailed shape bounded by curved lines described from points upon 
the miter-line and the face of the uncut web A. The curved ends 
of the web B abut against the uncut side when the bar is bent, as 
represented in dotted line, Fig. 1, and in full line, Fig. 3, thus mak- 
ing a close joint. 

Fig. 2 represents a corner formed by severing the web B witha 
cut, one edge of which is at right angle s to the edge of the web, and 
the opposite edge by a circular cut, which is the same curve as the 
inner curve or corner, that portion of wet B between these lines and 
web A cut away to permit the bar to bend, and the edge of web B 
upon side of the opening to be brought against the cut at right 
angles to edge upon the opposite side. 

It is evident from an inspection of Figs. 3 and 4 that the shape 
of the opening or cut-away portions of web B may be varied at will, 
so long as the meeting line or lines be not extended beyond the 
space bounded by the rounded corner and the edge-lines extended 
to web A. The miter-line being taken as the central dividing-line, 
whatever shape is cut away from web B upon one side of this line 
the counterpart must be left upon that part of the web upon the 
other side. If, for instance, the small circular projection shown in 
dotted line, Fig.3,be left upon one side of the miter-line, a correspond- 
ing circular opening must be cut out of the web upon the opposite 
side of the line in this case as well as in the form shown in full line, 
Fig. 4. The projecting piece must be bent back until the other parts 
are brought together, when it is driven into the opening and locks the 
bar firmly together. I have shown in dotted line, Fig. 4, another 
form of joint similar to the one shown in Fig. 3 

The templet shown in Fig. 5 is a thin sheet-metal or card-board 
angle-piece. One web of this I sever by a cut, e, at right angles to 
the edge d of one web. The two webs are severed at their junction 
for some distance upon each side of this line or cute. Now, by 
bending the web B’ so that the cut edges will pass each other the 
templet may be bent around to any curve desired and to any angle, 
the corners of the severed web passing underneath the uncut side 
and one part of web B’ overlapping the other. When the templet is 
bent to the proper angle and the corner of the size desired, it is se- 
cured in position, while the web B’ is severed on a line with the 

inner curve of the corner, and another cut from the inner 
60? angle of the edges through the overl: apping parts of the tem- 

plet to any part of curved corner of web A’. When the tem- 
plet is again straightened it will disclose the proper shape of open- 
ing or of the punch to cut out angle-bars of the same width as the 
pattern to be bent to the desired angle. 

The angle-bars cut outas described may be bent to the proper form 
by the machine represented in Fig. 6. In this E represents a metal 
block having upwardly-projecting sides screw-tapped to receive 
clamping-screw F. The opposite corners of the block are rounded 
to fit the inner curve of the desired corner. G is a loose block of 
iron, between which and the side of block E the uncut web A is 
clamped by screw IF’, the other web, B, resting on the block, the cut- 
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away part over the rounded corner; by force applied to the project- 
ing end of the bar it is bent around until the severed edges meet in 
a close joint. 
The angle-bar herein shown is not claimed here, as it is the sub- 
ject of a pending application. 
What I claim herein, and desire to secure by letters patent, is— 
The herein-described process of bending angle-irons, which con- 
sists In cutting away a portion of one web by a cut which severs the 
two webs at their junction for a distance equal to the are of the cor- 
ner to be bent, and removes sufficient of metal in front of the single 
part of the uncut web to permit the same to bend to the desired 
angle and to insure the edges of the opening meeting to form a close 
joint as the bar is bent, substantially as shown and described. 
MOSES MOSLER. 
Witnesses : 
GEO. J. MURRAY. 
JOHN CRANE. 


61 And afterward, but on the same day as last aforesaid, to 

wit, on the said the twentieth dav of March, in the year of our 
Lord one thousand eight hundred and eighty-four, came the said 
the complainant herein aforesaid, by its said solicitor as aforesaid, 
and filed in the said the office of the clerk of the court aforesaid in 
this cause its certain Exhibid “ D,” and which said Exhibit “ D” so 
as aforesaid filed is clothed in the words and figures as follows, to wit: 
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To all whom it may concern: 


Be it known that I, Mosler Mosler, of Cincinnati, county of Ham- 
ilton, State of Ohio, in consideration of one dollar and other good 
and valuable considerations to me in hand paid by the Mosler Safe 
and Lock Company, a corporation organized under the laws of the 
State — Ohio and having its place of business at Cincinnati, in said 
State, and the receipt whereof is hereby acknowledged, have sold, 
assigned, transferred, and set over unto the said The Mosler Safe and 
Lock Company the entire right, title, and interest in and to the 
invention and letters patent of the United States No. 273,585, for an 
improvement in fire-proof safes, which were granted to me and 
which bear date March 6, 1883, and also the right to all back royal- 
ties or damages for the unlawful use of the invention covered by 
said letters patent, with the right to the said The Mosler Safe and 
Lock Company to sue for the same in its own name. 

The whole of my said right, title, and interest in and to the said 
invention and letters patent to be held and enjoyed by the said The 
Mosler Safe and Lock Company for its own use and behoof and for 
the use and behoof of its assigns and legal representatives to the 
full end of the term for which the said letters patent are granted as 

fully and entirely as the same would have been held and 
63 enjoyed by me had this assignment and sale not been made. 
4—248 
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In testimony whereof 'I have hereunto set my hand and affixed 
my seal, at Cincinnati, Ohio, this 23d day of August, 1883. 
(Signed ) MOSES MOSLER. [seat] 


In presence of— 
ALEXANDER HENDERSON. 
GEO. J. MURRAY. 


(Stamps endorsed:) Patent Office U. S. A., Aug. 30, 1883. Pat. 
Office. 18638. 3. Div. D. 1883. 


Attached Receipt. 


2-178. 


Received for record Aug. 30,1853, and recorded in Liber Y 29, 
page 79, of Transfer- of Patents. 
In testimony whereof I have’caused the seal of the Patent Office 
to be hereunto affixed. 
[Patent Office, United States of America. ] 


(Signed) E. M. MARBLE, 
: Commissioner. 
nea: 8. 2.0. 
(2864-20 M.) 


And afterward, but on the same day as last aforesaid, to wit, on 
the said the twentieth day of March, in the year of our Lord 

64 one thousand eight hundred and eighty-four, came the said com- 
plainant aforesaid herein, by its said solicitor as aforesaid, and 

filed in the said the office of the clerk of the court aforesaid in this 
cause its certain Exhibit “ EF,” and which said Exhibit “ E” so as 
aforesaid filed is clothed in the words and figures as follows, to wit: 


Exuisit “ FE.” 


To all whom it may concern: 


Be it known that I, Moses Mosler, of Cincinnati, county of Hamil- 
ton, State of Ohio, in consideration of one dollar and other good and 
valuable considerations to me in hand paid by the The Mosler Safe 
and Lock Company, a corporation organized under the laws of Ohio 
and having its place of business at Cincinnati, in said State, the re- 
ceipt whereof is hereby acknowledged, have sold, assigned, trans- 
ferred, and set over unto the said The Mosler Safe and Lock Com- 

any the entire right, title, and interest in and to the invention and 
letters patent of the United States No. 281,640, for an improvement 
in fire-proof safes, which were granted to me and which bear date 
July 17th, 1883, and also the right to all back royalties or damages 
for the unlawful use of the invention covered by said letters patent, 
with the right to the said The Mosler Safe and Lock Company to 
sue for the same in its own name. 
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The whole of my said right, title, and interest in and to the said 
invention and letters patent to be held and enjoyed by the 
65 said The Mosler Safe and Lock Company for its own use and 
behoof and for the use and behoof of its legal assigns and 
representatives to the full end of the term for which the said letters 
patent are granted as fully and as entirely as the same would have 
been held and enjoyed by me had this assignment and sale not been 
made. 
In testimony whereof I have hereunto set my hand and affixed 
my seal, at Cincinnati, Olio, this 23d day of August, 1883. 
(Signed) MOSES MOSLER. [sEAt.] 


In presence of— 
ALEXANDER HENDERSON. 
GEO. J. MURRAY. 


(Stamps endorsed:) Patent Office U. S. A., Aug. 30, 1883. Pat. 
Office. 18638. Div. D. 1883. 


Attached Receipt. 
(2-178.) 


teceived for record Aug. 30th, 1883, and recorded in Liber Y 29, 
page 80, of Transfer- of Patents. 
In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. . 
[ Patent Office, United States of America. ] 


KE. M. MARBLE, 


Commissioner. 
Ex a: F. T. C. 
(2864-20 M.) 
66 And afterward, but on the same day as last aforesaid, to 


wit, on the said the twentieth day of March, in the year of 
our Lord one thousand eight hundred and eighty-four, came the said 
complainant herein aforesaid, by its said solicitor aforesaid, and filed 
in the said the office of the clerk of the court aforesaid in this cause 
its certain Exhibit “ F,” and which said Exhibit “F” so as aforesaid 
filed is clothed in the words and figures as-follows, to wit: 


Exuyrsir “ F.” 


To all whom it may concern: 

Be it known that I, Moses Mosler, of Cincinnati, county of Hamil- 
ton, State of Ohio, in consideration of one dollar and other good 
and valuable considerations to me in hand paid by The Mosler Safe 
and Lock Company,a corporation organized under the laws of Ohio 
and having its place of business at Cincinnati, in said State, the 
receipt whereof is hereby acknowledge, have sold, assigned, trans- 
ferred, and set over unto the said The Mosler Safe and Lock Com- 
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yany the entire right, title, and interest in and tothe invention and 
sah patent of the United States No. 285,156, fur an improvement 
in the method of bending angle irons, which were granted to me 
and which bear date August 14th, 1883, and also the right to all 
back royalties or damages for the unlawful use of the invention 
covered by said letters patent, with the right to the said The Mosler 
Safe and Lock Company to sue for ‘the same in itsown name. 
67 The whole of my said right, title, and interest in and to 
the said invention and letters patent to be held and enjoyed 
by the said The Mosler Safe and Lock Company for its own use and 
behoof and for the use and behoof of its assigns and legal repre- 
sentatives to the full end of the term for which the said letters patent 
are granted as fully and entirely as the same would have been held 
and enjoyed by me had this agreement and sale not been made. 
In testimony whereof I have hereunto set my hand and affixed 
my seal, at Cincinnati, Ohio, this 23d day of August, 1883. 
(Signed) MOSES MOSLER. [SEAL. | 


In presence of— 
ALEXANDER HENDERSON. 
GEO. J. MURRAY. 


(Stamps endorsed:) Patent Office U. 8. A., Aug. 30, 1883. Pat. 
Office. 18638. D. Div. D. 1883. 


Attached Receipt. 
2-178. 


Received for record Aug. 30th, 1883, and recorded in Liber Y 29, 
page 81, of Transfers of Patents. 
In testimony whereof I have caused the seal of the Patent Office 


to be hereunto affixed. 
[ Patent Office United States of America. ] 


(Signed) E. M. MARBLE, 
Commassioner. 
Ex’d: F.C. F. 
(2864-20 M.) 
68 And afterward, but on the same day as last aforesaid, to 


wit, on the said the twentieth day of March, in the year of 
our Lord one thousand eight hundred and eighty-four, came the 
said complainant herein aforesaid, by its said solicitor as aforesaid, 
and filed in the office of the clerk of the court aforesaid, in this 
cause, its certain Exhibit “H;” and which said Exhibit “ H,” so as 
aforesaid filed, is clothed in ‘the words and figures as follows, to 
wit: 
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(2-175.) 
Exursir “ H.” 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all to whom these presents shall come, Greeting: 


This is to certify that the annexed are true copies from the files 
of this office of certain papers in the matter of the interference be- 
tween George J. H. Goehler and Moses Mosler for improvement in 
safes. 

[In testimony I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be affixed this eighth day of 
September, in the vear of our Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States of 
America the one hundred and eighth. 

[ Patent Office United States of America. ] 


69 (Signed) Ii. M. MARBLE, 


Commissioner. 
(1181-—10000.) 
Redeclaration. Interference. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE, 
W asHinaTon, D. C., October 26, 1882 


[U.S. Patent Office, Oct. 30, 1882, Exr. of Interferences. | 
Moses Mosler, care Chas. A. Neale, asso., present: 


Please find below a copy of a communication from the examiner 
concerning your ‘applic ition for letters patent for an improvement in 
safes, filed Dec. 27th, 1881. 

Very respectfully, 
kK. M. MARBLE, 
Commissioner of Patents. 
Room No. —. 


Your case, above referred to, is adjudged to interfere with others, 
hereafter specified, and the question of priority will be determined 
in conformity with the rules. The statement demanded by rul’ 105 
must be sealed up and filed on or before the 23d day of Nov., 1882, 
with the subject of the invention and the name of ‘the party filing 
it indorsed on the envelope. 

The subject-matter involved in the inter’ence is: 
70 lst. An angle bar for safe frames consisting of a right- 
angled iron bar, one of the sides of which is cut away, leav- 
ing a straight or curved cut facing the uncut side, act de said 
uncut side may be bent to bear upon said cut side to form a rounded 
corner. 


ee aoe a 
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2d. An angle bar for safe frames, consisting of a right-angled iron 
bar, one of the sides of which is cut away with a straight or curved 


cut meeting a right-angled cut, whereby the uncut side may be bent 


to form rounded corners. 
3d. In a safe the combination of the front and back frames formed 
of single bent angle bars having one side cut away to leave straight 


or cut ends, upon which the uncut side is bent to form rounded cor- 


ners, and a metal sheet bent around and secured to said frames to 
form the top and sides of the safe. 
Substantially in the language of Mosler’s Ist; 2d, and 3d claims, 


which interfere respectively with the subject-matter of the 1st, 2d, 


and 3d claims of Goeller. 
Parties to the interference are: 
George J. H. Goehler, Cincinnati, Ohio. 
Chas. J. Gooch, present att’y. 
No. 53140, filed Feb’y 20th, 1882, and 
Mases Mosler, Cincinnati, Ohio. 
Chas. A. Neale, present att’y. 
No. 48798, filed Dec. 27, 1881. 


71 Copies sent. 
GOEHLER vs. GOSLER. 


In re interference. Before the examiner of interferences. 
Safes. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States PATENT OFFICE, 
Wasuineoton, D. C., Jan’y 29th, 1883. 


Moses Mosler, care C. A. Neale, present : 


Please find below a communication from the examiner of inter- 
ferences in regard to the above-cited case. 
Very respectfully, 
(Sig.) E. M. MARBLE, 


Commissioner of Patents. 


Per stipulation, the times for taking testimony in this case are ex- 
tended as follows: 
Testimony-in-chief to close. 


cé “ ce ‘é «¢ 
“ec és se sé sé 


Goeller’s testimony in rebutial to close Feb’y 17, ’83. 
éé ic 


“cc “ec 


Hearing M’ch 9, ’83. 


fom 
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GOEHLER vs. MOSLER. 
In re interference. Before the examiner of interferences. 
Subject-matter: Safes. 


72 DEPARTMENT OF THE INTERIOR, 
UNITED States Patent OFFICE, 
WasHinaton, D. C. April 5th, 1883. 
Moses Mosler, care C. A. Neale, present : 


Please find below a communication from the examiner in charge 
of interferences in regard to the above-cited case. 
An appeal may be taken from the decision of the examiner within 
20 days. (See section 42 of the act of July 8, 1870.) 
Very respectfully, 
(Sig.) E. M. MARBLE, 


Commissioner of Patents. 


In the matter of the interference above referred to, upon which a 
hearing was ap,ointed for the 9th day of M’ch, 1883, the question 
of priority has been decided in favor of Mosler. 

(Copies of the decision will — furnished by the office at the usual 
rates.) 


70 In U. S. Patent OFFICE. 
GOEHLER vs. MOSLER. 


Before the examiner of interferences. 


Goehler application filed February 20, 1882. 

Mosler application filed December 22, 1881. 

The issue involved in this interference is: 

“An angle bar one of whose sides is cut away with a cut having 
straight or curved edges substantially at right angles, said cut meet- 
ing an angular cut, whereby the uncut side may be bent to bear 
upon the cut side to form a rounded corner.” 

The question for solution in this case is, Who is the true inventor? 
for it is very clear that there is only one original inventor. 

Mosler is a manufacturer of safes, and at the time of the making 
of this invention Goehler was his employee. 

About the fourth of November, 1881, it is clearly shown that an 
angle bar embodying this invention was made in Mosler’s manu- 
factory. This bar was made by Goehler, with the aid of one 
Thorworth, another employee in the same establishment. 

Goehler gave the necessary instructions to Thorworth. Goehler 
testifies that he originated the idea. A number of persons were 

shown the invention by Goebler, but not one testifies as to 

74 any declaration of ownership on his part. 
It isin evidence that on a certain occasion, when a bar was be- 
ing bent on the plan of the invention, Mosler asked, “ Whose‘ get up’ is 
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this?” and Hemler, his superintendent, answered, “ It had to be so,” 
and afterward Goehler complained of the injustice done him by 
Hemler. 

But this is a very vague and unsatisfactory assertion of right. It 
is not at all clear what Goehler considered was the injustice done 
him. It may be that he thought that Hemler meant to belittle his 
skill as a workman, and this explanation is most consistent with his 
subsequent conduct and with the other facts in the case. It being 
admitted that Goehler, on the fourth of November, 1881, bent an 
angle bar according to this invention, the simple question remain- 
ing to be answered is, Did he originate the plan or was it in sub- 
stance communicated to him ? 

From what has been before said it is manifest that his claim to 
originality rests entirely upon his own testimony. What, then, is 
the evidence upon the other side? 

There is a good deal of evidence as to the construction of several 
safes-with angle bars like Hemler’s Exhibit No. 2 in the month of 

October, but on this point there is much conflict, and it will 
70 not be determined, as the case can be determined more satis- 
factorily on the alleged instructions given to Goehler. 

Mosler testifies that he explained this invention to Hemler some 
months anterior to November 4, 1881, and directed him to have it 
carried out. He also asserts that he disclosed it to his two brothers, 
Max and Julius Mosler. 

Hemler and Julius Mosler testify that Moses Mosler did disclose 
and explain to them at this time this invention; but while Max 
Mosler remembered that his brother Moses explained a manner of 
bending angle bars in a cold state to form a round corner for safes, 
yet this does not identify this explanation with the invention in 
issue. 

However, Hemler and Julius Mosler corroborated Moses Mosler as 
to the latter’s disclosure to them some time prior to Goehler’s alleged 
discovery. Next, Hemler swears that he explained to Goehler the 
invention derived from Moses Mosler, and instructed him to put it 
into practice, which the latter did about November 4, 1881. 

It may be now stated that though Moses Mosler explained the 
plan of the invention to Hemler, yet the latter modified 1t somewhat 
in giving it to Goehler, and, again, the last-mentioned in carrying the 

idea into practice still further modified it. 
76 Yet the substance of the invention came from Moses Mos- 
ler, and the variatious were simply such as good judgment 
would dictate. 

It seems that Mosler recognized that a slight alteration had been 
made, and, when viewing the angle bar as bent by Goebler, asked 
whose “get up” it was; and this question very probably first sug- 
gested to Goebhler that he had any claim, for we find bim afterward 
complaining that Hemler did not give him due credit for his efforts. 
Mosler told him that justice would be done him, and when he was 
about to make application for a patent requested Goehler to accom- 
pany him; but upon consulting his attorney he was informed that 
the alteration made by Goehler did not depart from the original 
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idea, and did not entitle him to lay claim as an inventor, and 
Goehler was so informed. 

Shortly thereafter Goehler was offered inducements to leave Mos- 
ler’s employ and work for a rival company. When Mosler heard of 
it he feared that the new invention would be practiced by his rivals 
and wished Hemler and Goehler to sign a paper admitting that 
they had no right to the invention, but simply acted as mechanics 
in carrying out his, Mosler’s, idea. This Hemler immediately did, 
but Goehler at first refused to do so. Subsequently, however, Goeh- 

ler signed it also, and the paper is now introduced as an 
7 exhibit into this case. 
A written admission of this kind is strong evidence, but it 
is not conclusive. It is incumbent upon the party signing such a 
paper to clearly show a mistake or misunderstanding as to its con- 
tents if he wishes to avoid its force as an admission. Goehler has 
given half a dozen or more different explanations of his under- 
standing as to the contents of the paper, but not only are they 
unsatisfactory, but frivolous. 

It is in evidence that it was read to him in both German and 
English, and that he fully understood its nature. There are several 
witnesses on this point against Goehler’s unsupported statement; 
but even if this were not so, Goehler’s explanations are not sufficient 
to overcome his written admission. 

Two witnesses are called for the purpose of impeaching the credit 
of Hemler. One Hall, who was introduced for this purpose, testifies 
that he does not know Hemler’s general reputation for truth and 
veracity. Hence all further testimony bearing on particular facts, 
and the opinion the witness had derived therefrom, is incompetent. 

Berkmyer gives only his own opinion as to Hemler’s veracity, 
and nowhere states what is generally said of him. The credit of 
Hemler is not regarded as affected by the impeaching. testi- 


7 


mony. 

78 Moses Mosler must be adjudged to be the true inventor. 
(Signed) | J. B. CHURCH, 

Examiner. 
(Signed) FRANK T. BROWN, 


Ass't Examiner. 

April 5, 1883. 

Ex’d: A. M. 

DEPARTMENT OF THE INTERIOR, 
Unitep Srates PATENT OFFICE, 
WasHineton, D. C., April 23d, 1883. 
Moses Mosler, care Charles A. Neale, att’y, present : 

Sir: The appeal from the decision of the examiner of interferences 
in the case of Goehler vs. Mosler,subject-matter “safes,” will be heard 
by the examiner-in-chief at 1 p. m. on Thursday, May 10, 1883. 

Very respectfully, 
(S’g.) E. M. MARBLE, 
Commissioner of Patents. 


eee ema 
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DEPARTMENT OF 1 INTERIOR, 
Unitrep States Patent OFFICE, 
Wasuineaton, D. C., May 25, 1883. 
79 Moses Mosler, care Charles A. Neal, att’y, present: 


Sir: You are hereby informed that the case of interference 
between Goehler vs. Mosler, subject-matter “safes,” has been heard by 
the examiners-in-chief on appeal, and the decision of the examiner 
in charge of interferences is affirmed and the question of priority of 
invention is decided in favor of Moses Mosler. 

An appeal may be taken from this decision within thirty days 
from the date of this notice. 
Copies of this decision will be furnished at the usual rates. 
Very respectfully, 
(Sig.) Ek. M. MARBLE, 
Commissioner of L’atents. 


No. 7896. 
Before the examiner-in-chief on appeal. 


In the Matter of the Interference between the Application of GEORGE 
J. H. GOREHLER, filed February 20, 1882, and the application of 
Mosgs Moser (Case C), filed December 22, 1881. 


U.S. Patent Orrice, May 25, 1883. 
80 Improvements in Safes. 


The subject-matter matter of this interference is a round corner of 
a safe constructed from an angle bar cut and bent in a specific 
manner. 

The issue is as follows: 

“An angle bar, one of whose sides is cut away, with a cut having 
straight or curved edges substantially at right angles, said cut meet- 
ing an angular cut, whereby the uncut side may be bent to bear 
upon the uncut side to form a rounded corner.” 

The parties to this interference at the time of the making of the 
invention in controversy sustained the relation of employer and 
employee, and the matter at issue between them is, Who is the real 
and true inventor thereof ? 

There is no dispute as to the fact that about the 4th of November, 
1881, the practical embodiment of the invention was made by 
Goehler with the assistance — Thorwarth, at the shop of the Mosler 
Safe and Lock Company, at Cincinnati, Ohio, but Goehler contends 
that he also invented it, while it is contended by Mosler that he 
originated the idea and gave instructions to his superintendent, 
Hemler, to have it put into form, and that Goehler, in producing the 

device, was simply acting in accordance with the instruc- 
81 tions received by him from Hemler. 
In this view we think Mosler is fully sustained by the evi- 
dence. 


n” 


MOSLER, BAHMAN &€ CO. oo 


Goehler’s claim to the invention rests entirely upon his own un- 
supported testimony. His witnesses establish the fact that he and 
Thorwarth actually cut and bent the angle bar, but not one of them 
testifies to any fact showing that Goehler ever made any claim to 
have invented it, or that he was anything more than a mere instru- 
ment to carry out his employer’s ideas. 

On the other hand, Mosler fixes his conception previous to his sail- 
ing for Europe in January, 1881, and states that he explained the 
invention to Hemler. After his return, some time in June, he again 
spoke to Hemler about it, and directed him to put it into practical 
form. 

Hemler says he gave instructions to Goehler in pursuanee of the 
directions received from Mosler, and though this is denied by 
Goehler, and is not testified to by other witnesses, it is more in accord- 
ance with the established facts than is Goehler’s also unsupported 
statement that he never received any such directions or ever knew 
that the Moslers desired to make a round-cornered safe with bent 
angle-bar frames. 

Julius Mosler agrees with Hemler that his brother Moses 
82 disclosed the invention to him after his return from Europe. 
He is not sure as to the exact date, but fixes it several months 

before Goehler’s date of conception. 

There is more testimony in the case designed to show that Mosler 
acknowledged he was not the inventor of the device finally pro- 
duced, but it is all based upon a question by Mosler when he saw it, 
as to whose production it was, and is not sufficient for the purpose 
for which it is introduced. At best it only indicates that Mosler, 
recognizing the fact that there was a difference in details of con- 
struction, though not in principle, thought, perhaps, the producer of 
the device might have some claim to be an inventor. 

His subsequent course shows this, for when he was about to make 
application for a patent he (as Goehler himself testifies) told Goehler 
he wanted him to go to his attorney’s office with him, as “ he did 
not want to swear at random.” Having subsequently, however, had 
an interview with his attorney, Mosler’s doubts seem to have been 
removed, and he told Goehler that it was not necessary for him to 
be present. 

In addition to the testimony of the witnesses on behalf of Mosler, 
there is in evidence a written admission of Goehler (joined by Hem- 

ler) that he is not the inventor of the devise in question, but 
83 that it was construced under Mosler’s supervision and in ac- 
cordance with his instructions. 

Goehler endeavors to show that he did not understand the pur- 
ort of this paper, and to explain what he thought it did mean ; 
but it is in evidence that the paper was read to him in both German 
and English, that he understood both languages, and that he was 
the correspondent for and had been the editor of a newspaper. He was, 
therefore, a man of intelligence, and it is hard to believe that the 
explanation he gives as to his understanding of the paper is the 
correct one. 
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It is not necessary to advert to the attempt to impeach Hemler’s 
character for truth and veracity further than to say it is not con- 
sidered successful. 

The decision of the examiner of interferences is affirmed. 

(Signed) ROBERT J. FISHER, JR., 
R. L. B. CLARKE, 
U. M. BATES, 
Ex’d: A. U. Examiners-in- Chief. 


84 And afterward, but on the same day as aforesaid, to wit, on 

the said the twentieth day of March, in the year of our Lord 
one thousand eight hundred and eighty-four, came the said the com- 
plainant herein as aforesaid, by its-said solicitor as aforesaid, and 
filed in the said the office of the clerk of the court as aforesaid in 
this cause its certain Exhibit “I,” and which said Exhibit “I” so as 
aforesaid filed, is clothed in the words and figures as follows, to wit: 


Exuisit “ I.” 


DEPARTMENT OF THE JNTERIOR, 
UNITED STATES PATENT OFFICE. 
To all to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
the specification, petition, oath, and drawing, as originally filed in 
the matter of the application of George J. H Goehler, filed February 
20th, 1882, for improvement in bending angle irons for safes, &c., 
which was in interference with the application of Moses Mosler, 
filed December 27th, 1881, for fire-proof safes, and decided in favor 
of said Mosler April 5th, 1883. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 24th day 

of October, in the year of our Lord one thousand eight hun- 
85 dred and eighty-three, and of the Independence of the United 
States the one hundred and eighth 
[Patent Office, United States of America. ] 
(Signed) ~ E. M. MARBLE, 


Commissioner of Patents. 
Petition. 


To the Commissioner of Patents: 


Your petitioner, George J. H. Goehler, a citizen of the United 
States, residing at Cincinnati, in the county of Hamilton, State of 
Ohio, prays that letters patent may be granted to the Mosler, Bah- 
mann «& Co., of the same place, for the improvement in bending angle 
irons for safes, &c., as set forth in the annexed specification. 

And he hereby appoints James H. Layman, of Cincinnati, Ohio, 
his attorney, with full power of substitution and revocation, to pros- 
ecute this application, to make alterations and amendments therein, 
to receive the patent, to sign the drawings, and to transact all busi- 
ness in the Patent Office connected therewith. 
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Signed at Cincinnati, Ohio, this 14th day of February, 1882. 
GEOR GE J. &. GOE HLER. 


(Endorsed :) U.S. Patent Office, Feb. 20, 1882. 


86 Specification. 


To all whom it may concern: 


Be it known that I, George J. H. Goebler, a citizen of the United 
States, residing at Cincinnati, in the county of Hamilton and State 
of Ohio, have invented certain new and useful improvements in 
rending angle irons for safes, &c., &c., of which the following is a 
specific: ition. 

The object of my invention is to bend angle irons for safes, bridges, 
jails, and other metallic structures, so as to afford neat and perfe tly 
secure rounded corners and without being compelled to heat or weld 
the bar. 

This result is accomplished by so cutting or notching one of the 
webs of the iron as to permit the other web bei Ing ree adil y bent to 
the desired degree of curvature, which bending operation draws the 
edges of said notch or angular opening in close proximity with each 
other, so as to afford a mitered joint for the cut web, as hereinafter 
more fully described, and pointed out in the claims. 

In the annexed drawing— 

Fig. 1 is a prospective view of an angle bar, which is to be bent at 
the place indicated by the dotted line Z Z. 

Fig. 2 is a similar view of the bar, but showing the appropriate 
web cut or notched preparatory to being bent. 

Fig. 3 is a plan of the bent bar. 

87 Fig. 4 is a plan of the under side of the same. 

The angle bar or stiffener, which may be composed of either 
iron, steel, or other metal or compositions of metals, is made with 
two webs, A B, of any desired angle, shape, and strength of material. 

It being desired to bend this bar at the line Z Z, seen in Fig. 1, 
and without being compelled to either heat or weld the iron, I pro- 
ceed as follows: 

The step consists in cutting or punching or otherwise removing 
sufficient of the metal from the web B to form a cove, C, the oppo- 
site sides of which, ¢ c, are of such an angle as to insure an accurate 
mitre joint when the bar is finally bent. 

This cove does not extend the entire width of the web B, but de- 
velopes into an approximately triangular opening, D, the base of 
which is flush or in line with the inner face of the upper web A. 

The angular sides d d of this opening join the sides ¢ ¢ of the cove, 
thus affording a contraction or waist, E,and causing these two com- 
municating members C E to have a dovetailed shape. This dove- 
tailed opening having been properly formed the cold bar is then 
bent with suitable appliances until the edges c ¢ of the cove meet 
and form a perfect mitre joint, C, as seen in Figs. three and 
four. 
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88 As a result of this proceeding the web A has a rounded and 
symmetrical corner formed on it at a, as represented in Figs. 
3 and 4. 

It is evident that as the contraction or waist E closes up while the 
side c c of the cove are approaching each other, the sides d dof the 
angular opening D must be forced toward and finally impinge 
against the inner face of web A. 


Consequently these sides d d act as bearers or abutments to pre- 
vent an inward bending or buckling of said web, and compel the ae 


bar to curve or bow outwardly. 

The iron represented in Figs. 3 and 4 reveals the joint C,and also 
renders perfectly clear how the metal at the bend is compressed 
firmly against the sides d d. 

Finally, my invention, although designed more especially for safes, 
is not to be confined to this use alone, but may be employed in the 
construction of bridges, jails, and other metallic structures. 


Claims. 


[ claim as my invention : 

1. The within-described process of bending angle irons, which 
process consists in providing one of the webs of the bar with an with 

an inwardly-converging notch or cove communicating with a 
89 smaller opening having shoulders that serve as abutments, 
against which the other or uncut web is brought to bear, so - 
as to be bent as herein described, the angular sides of the cove grad- 
ually approaching each other and forming a mitre joint at the junc- 
tion of said cut web when the operation is finished, as set forth. 

2. An angle iron having one of its webds, B, coved or notched at 
Cec, Ddd, E, and the other web A bent so as to afford a rounded 
corner, a, as and for the purpose described. 

In testimony of which invention I hereuntoset my hand. 

GEORGE J. H. GODEHLER. 


Witnesses : 
JAMES H. LAYMAN. 
J. C. HINTZ. 


(Here follows diagram marked p. 90.) 


Oath. 
STATE OF OHIO, aes 4 


Hamilton County, { ” 


George J. H. Goehler, the above-named petition-, a citizen of the 
United States, and resident of Cincinnati, in the county of Hamilton, 
and State of Ohio, being duly sworn, deposesand say- that he verily 
believes himself to be the original, first, and sole inventor of the im- 
provements in bending angle irons for safes, &c., &c., described in 
the foregoing specification ; that he does not know and does not be- 
heve that the — was ever before know- or used; that the 
91 same has not been patented to him nor to others, with his 
knowledge or consent, in any country, and that the same has 
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not to his knowledge been in public use or on sale in the United 


States for more than two years prior to this application. 
GEORGE J. H. GOEHLER. 


Sworn to and subscribed before me this 14th day of February, 
1882. 

[L. s.] DAN’L KELLY, 
Notary Public in & for Hamilton Co., Ohio. 
Ex’d; C. F. : | 
E. L. S 


And afterward, but on the same day as last aforesaid, to wit, on 
the said the twentieth day of March, in the vear of our Lord one 
thousand eight hundred and eighty four, came the said respondent 
herein as aforesaid, by its said solicitor as aforesaid, and filed in the 
said the office of the clerk of the court aforesaid in this cause the 
certain record of Goehler’s interference proceedings, and which said 
record so as aforesaid filed is clothed in the words and figures as fol- 
lows, to wit: 


9? Record Goehler Interference. 
Chas. J. Gooch, solicitor of patents, Washington, D. C. 
Interference. 


In the Matter of the Interference between the Applications of GzorGE 
J. H. GOEHLER and Moses Mosier for Improvement in Safes, now 
pending before the Commissioner of Patents. 


C. A. Neale, Esq., attorney for Moses Mosler. 

Sir: You are hereby notified that on Monday, the llth day of 
December, 1882, at the office of James Moore, No. 53 Pike’s building, 
Cincinnati, Ohio, at nine o'clock a. m., I shall proceed to take the 
testimony of George J. H. Goeller, J.C. Hintz, John Hartley, George 
Therwarth, Herman Schmidt, August Schultz, and Charles Buffer, 
all of Cincinnati, Ohio, and of Henry Kech and Leopold Moritz, of 
Newport, Kentucky, and of Louis Gerve, of Covington, Kentucky, as 
witnesses In my behalf. 

The examination will continue from day to day until completed. 
You are invited to attend and cross-examine. 

GEORGE Z H. GOEHLER, 
By his attorney, CHAS. J. GOOCH. 


Service acknowledged this 7th day of December, 1882. 
A. NEALE, 
Attorney for Mosler. 
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93 GEORGE H. GoEHLER vs. Moses MOSLER. 
Before the Commissioner of Patents. 


In the Matter of the Interference between the Applications of GEORGE 
J. H. GokHLeR and Moses Moster for Patent for Improvements 
in Safes. 

Depositions of witnesses examined on behalf of George J. H. Goeh- 
ler, pursuant to the annexed notice at the office of James H. 
Moore, No. 53 Pike’s building, Cincinnati, Ohio, on Monday, De- 
cember 11, 1882. 

Present on behalf of George J. H. Goehler, J. H. Moore, and 

George Murray on behalf of Moses Mosler. 


Henry Kecu, being first duly sworn, deposes and says in answer 
to interrogatories: 
Q. 1. Do you speak English sufficiently well to answer the ques- 
tions that may be put to you? 
94 A.1. I don’t know, but lL speak English only so as to answer 
the purposes of my business, but I don’t believe I can answer 
the questions that come up by law. 


Whereupon Julius Walther is introduced for the purpose of inter- 
preting the witness’ testimony, and is first duly sworn to faithfully, 
honestly, and impartially interpret the questions and answers that 
he may be called upon to interpret in this case. 


Question to interpreter: Are you a relative of either of the parties 
to this suit, or are you interested in any way in the subject of the 
controversy ? 

A. Iam not. 


Q. 2. State your name, age, residence, occupation, in whose employ 
you now are, and how long you have been thus employed. 

A. 2. My name is Henry Kech; I am 38 years old; I reside in 
Newport, Kentucky; | am a blacksmith, and I am now with Mosler 
Safe & Lock Company, and I am employed there about two years. 

Q. 3. State what you know with reference to the getting up or in- 
venting of a mode of cutting and bending angle irons for the pur- 
pose of constructing safes with round corners. State who first got up 
such mode of cutting and bending, and when it was as near as you 
can tell. 

Objection by George Murray. 

(That part of the question that assumes that he knows who was 
first to get up and invent angle irons as described is objected to.) 


A. 3. Last month about a year ago it was that I heard talking 
about a round-cornered safe, and about a month afterward I seen it 
practiced—that is, to make a pattern, and all at once I saw it bent, 
and that man who bent it was Goehler. Until I noticed it first of 
course the main work was done. I also seen Goehler have a draw- 
ing before him. 


| 


| 


MOSLER, BAHMAN & CO. 41 


co 
or 


Q. 4. When did you see this drawing? Was it before the 
first angle iron that you know of being bent? 
A. 4. That I cannot answer. : 
Q. 5. Did you know of an angle iron being bent at about that 
time,and who bent it? 

A. 5. The first I have seen bent was bent by Goehler by experi- 
ment. 

Q. 6. Did you see the drawing before that experiment or after it? 
A. 6. That I cannot tell ; it is too long ago. 

(. 7. Describe the drawing that you saw. 

A. 7. It was about. this colored paper that I have seen (showing a 
piece of drawing paper on the table); it was a drawing like this, but 
not a full drawing. I saw only these lines. I saw only outlines; 
no shading like this. 

Q. 8. When you say these lines do you mean the lines that are 
lettered? And describe, with reference to the letters, which lines 
were on it. 

A. 8. I only saw these lines—three lines—‘a,” “6,” and “d;” the 
lines “a” “b” is in each instance one line, as I understand it. 

Q. 9. Who showed you this drawing ? 

A. 9. Nobody showed it to me; I came there accidentally. 

Q. 10. Who had the drawing in his possession when you came 
there ? 

A. 10. Goehler had the drawing right in front of him, on the 
table. 


(Counsel for Goehler herewith offers in evidence the drawing re- 
ferred to, marked Goehler Exhibit No. 1.) 


Q. 11. Did you see about that time a piece of paper cut out like 
the drawing on the exhibit; if so, in whose possession was it? 


ee by George Murray. 
(Question objected | to as leading and suggesting.) 


A. 11. No. 

96 Q.12. When you saw the drawing lying in front of Goehler 

did any person explain to you what it was; if so, who? 
12. I bad no opportunity to talk. 
13. Did you know then what it was a drawing of? 
13. I thought it must be for the purpose of these angle irons. 

Q. 14. Why did you think it must be for the purpose of these 
angle irons? Had you ever seen an angle iron or the drawing of 
— ungle iron like that before? 

A. 14. Because I understand drawings, and I knew what was 
going on in the shop. 

Q. 15. What was going on in the shop that you knew of? 

A. 15. They used to make square-cornered safes before, and be- 
cause I heard talking about round-cornered safes. 

Q. 16. Who did you hear talking about round-cornered safes ? 

A. 16. I heard Goehler talking about it. 
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Q. 17. How long after you saw that drawing was it before a safe 
was made in the shop having angle irons cut like the drawing and 
bent? 

A. 17. I can’t tell exactly the time, but I believe it was about a 
month or so after. 

Q. 18. How long was it after you saw the drawing until you saw 
a piece of angle iron cut as shown in the drawing” 

A. 18. I cannot state the time definitely. 

Q. 19. I want your best recollection of it—whether it was hours, 
days, or weeks? 

A. 19. I cannot remember. 

Q. 20. Did you ever see an angle iron cut after the plan shown in 
the drawing; if so, who cut it or who had charge of cutting it and 

was it made into a safe? 
97 A. 20. I have seen an angle iron bent after the drawing. 
The first I have seen was bent by Goehler and this was used 
for an experiment and not for a safe. 

Q. 21. Was that experiment before you saw the drawing or after- 
ward ? 

A. 21. I don’t know. 

Q. 22. After that experiment did you see any other angle irons 
cut iike the drawing and bent and made into a safe ? 

A. 22. Yes. 

Q. 23. How long after the experiment ? 

A. 23. I cannot state the time accurately ; about one month or so. 

Q. 24. That experiment, was the iron heated before it was bent or 
not? 

A. 24. No. 

Q. 25. Was the experiment a success ? 

A. 25. At first it was not complete; subject to alterations. 

Q. 26. What was incomplete ; what was the matter with it? 

A. 26. The width (referring to the exhibit) from “a” to “a” was 
not correct. 

Q. 27. How did you know that; did any person tell you; if so, 
who? | 

A. 27. Nobody said anything to me; I seen it myself; it didn’t fit. 

Q. 28. Did Goehler try to bend, the day before that, a couple of 
pieces cut out a little different—that is, with the lines ‘“‘a” shown on 
the drawing continuing up to “d?” 


Objection by George Murray. 
(Question objected to as leading and for the further reason that 
the witness has testified to but one experiment.) 


A. 28. I cannot remember. 
Q. 29. After the experiment that you say was not correct did you 
know of any other iron being bent very soon in the same way ; if 
so, by whom ? 
98 A. 29. After that time experiments were always made, but 
a machinist was always present with Goehler and also Hemler 
after that. 
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Cross-examination by GEORGE MURRAY : 


X Q. 30. What part of the shop was it that you saw this angle 
iron bent and the drawing you saw? 

A. 30. I saw the drawing in Goehler’s office in the shop, and I saw 
the angle bent in the blacksmith shop. 

X Q. 31. Where was Goehler’s office in the shop; did he have 
one? 

A. 31. There was a room in the south part, on the second floor, 
generally called the foreman’s office; after that they removed the 
office ; it is now in another part. 

X Q. 32. Who was present the first time you saw it, and what was 
your business in the office? 

A. 32. I accidentally came in to see Goehler about some work. 

X Q. 33. How long before you saw this drawing had you heard 
tulk in the shop about round-cornered safes? 

A. 33. I don’t know. 

X Q. 34. About how long, as near as you can tell? 

A. 34. I can’t tell. 

X Q. 35. Do you know that it was before you saw the drawing 
that you had heard talk about round-cornered safes ? 

A. 35. I have heard them speak about them; I can’t remember 
whether that was before I saw the drawing. 

X Q. 36. Didn’t you see a round-cornered safe in the factory of 
the Mosler Safe & Lock Company before you saw that drawing ? 

A. 36. I have not seen these kind of safes in the factory before I 
saw the drawing, but I have seen other kinds, what they called 

“express boxes.” 
99 X Q. 37. You saw no round-cornered safe, then, prior to 
that time? 

A. 37. I cannot remember. 

X Q. 38. Had you bent any angle bars with round corners before 
you saw that drawing similar to that? 

A. 38. I don’t remember, except those “ express boxes.” 

X Q. 39. The first experimental angle iron you say was incom- 
plete; what did it require to make it complete? 

A. 39. That I do not know; they took it away. 

X Q. 40. Who took it away? 

A. 40. Goehler. 

X Q. 41. What was Goehler’s position in the shop? What did 
he do there ? 

A. 41. He was foreman. 

X Q. 42. Was any one over him in the shop? 

A. 42. The superintendent. 

X Q. 48. From whom did you receive your orders—the superin- 
tendent or Goehler? You may give the superintendent’s name. 

A. 43. Sometimes I got orders from the superintendent, sometimes 
from the foreman. Michael Hemler is the name of the superin- 
tendent. 

X Q. 44. Has Mr. Goehler offered you a position with Mosler, Bah- 
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man & Co. recently at an increase of salary over what you have 
been getting with the Mosler Safe & Lock Company? 

A. 44. Yes, sir. 

Re-examination by JAMes H. Moore: 

Q. 45. How long is it since Mr. Goehler first made you this offer 

or promise ? 
A. 45. Three or four weeks ago; I do not know exactly. 
100 Q. 46. Are you quite sure that three or four weeks ago was 
the first time that you and Goehler had conversation with 
reference to your getting work at Mosler, Balhman & Co.’s? 

A. 46. That was the second time; the first time I answered, I don’t 
move if I don’t get more wages. 

Q. 47. Did Mr. Goehler offer you the first time more wages ? 

A. 47. No, sir. 

Q. 48. Did you tell him at that first time that you wouldn't go if 
you got more wages ? | 

A. 48. I said that I would not leave unless | received more wages. 

Q. 49. The last time he saw you about it how much more wages 
did he offer you than you were them getting ” 

A. 49. He did not offer me more wages the last time; I made the 
offer myself. He only asked me how much I wanted. 

Q. 50. And what did you say you wanted ? 
A. 50. That don’t belong here; it isa money matter, and I don’t 
want to answer it. 

Q. 51. Did Mr. Goehler accept your offer at the sum you named ? 

A. 51. Yes, sir. 

Q. 52. Then why didn’t you go to work at that time for Mosler, 
Bahman & Co.? 

A. 52. That doesn’t belong here. (The notary instructed the wit- 
ness that he must answer the question, and witness answered there- 
upon.) Because it suited me better where I was working. 3 

@. 53. Isn’t it a fact that the Mosler Safe & Lock Co. afterward 
paid you higher wages than Goehler offered you? 

A. 53. Yes. 

Q. 54. When Mr. Gochler wanted you to work for Mosler, 
101 Bahman & Co. wasn’t it because you were the best blacksmith 
in Cincinnati for the purpose that they wanted you? 


A. 54. He said he wanted a good blacksmith for certain work, if 


I wouldn’t want to work for him. 
Recross-examination. 
X Q. 55. What was the certain kind of work he wanted you for? 
A. 55. Angle-iron work. 
HENRY KECH. 

Avaust SCHULTZE, being first duly sworn, deposes and says in 
answer to interrogatories : 

Q. 1. State your name, age, residence, occupation, in whose employ 
you now are, and how long you have thus been employed. 
A. 1. My name is August Schultze; age, 30 years; I reside 107 
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Twelfth street, Cincinnati, Ohio, and I am now in employ of Mosler 
Safe & Lock Company, and have been in their employ last time 
about six months, and about three years at another time before that. 


eer is by consent until 1} o’clock p. m. to-day. 


Q. 2 When did you first go to work for the Mosler Safe & Lock 
Pal when did you quit their employ, and when did you again 
go to work for them ? 

A. 2. About four years ago I first went to work for them, quit,to my 
best knowledge, on 19th of November, 1881 ; started to work for them 
again some time in June, 1882. 

(). 3. State what you know, if anything, with reference to who first 
invented the mode of cutting angle irons, shown to you in Goeller 
exhibit No. 1, for the purpose of making safes with rounded cor- 

bers. 
102 A. 3. | have seen the mode of making this shape of angle 
iron fourteen days to three weeks before I quit the Mosler 
Safe & Lock Company ; the mode was shown to me in shapeof a cut 
in the hands of Mr. Goehler; he showed it to me, telling me that he 
thought he had it now the way they were going to make the safes. 

(). 4. Please take a piece of paper and reproduce, if you can, or as 
nearly as you can—make a copy of that cut. 

A. 4. This which I herewith offer in evidence, marked Goehler 
Exhibit No. 2, about represents what I seen, but is not cut as close as 
| saw, but is as good as I ean make it. ) 

(. 5. You say that this is not cut as close as what you saw. | 
want to — particul: arly wherein it differs. I have marked three 


letters “ . ‘b;” you will observe that when I bend the piece 
that the ai lat PS ’ stands at a dis eamoe from and does not 
come in contaect with the lines marked ‘° “6.” Please explain 


with reference to the exhibit how the ont that you saw compares 
with the exhibit in this particular. 

A. 5. By bending this around in a square line “ce” and “6” want 
to come close together and form a joint, and if I cut out too much 
they won’t join together, and if I don’t cut enough I can’t get it in 
square. The original was stiffer paper, and line “a” would close up 
against “ce” “5b” if it were cut properly. 

(). 6. As I understand you, the cut exhibited to you by Mr. Goeh- 


4 


ler, when bent, the line “a ” in it would have come in close contact 
with the line — oa by “ce” “67” 
A. b. Yes, s] 


Q. 7. What did Mr. Goehler say in addition when he exhibited 
the cut to you? 

A. 7. He said he thought he had it now. 

. 3d. Did you bend up the cut so as to see whether it would 
work ? 

A. 8. No, sir. 

Q. 9. Did Mr. Goehler bend it for you ? 

A. 9. Yes, sir; showed me also how it worked. 
103 Q. 10. Did you have any subsequent conversation about 
that time about it; and, if so, what did Mr. Goehler say ? 
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A. 10. We spoke about it two or three days afterward. He told 
me that, to his opinion, the superintendent, Mr. Hemler, didn’t treat 
him right. He made one angle iron and showed it to one of his 
employers. ‘They requested him to make another in their presence ; 
one of the employers requested this; I don’t know who it was, and 
in their presence Goehler bent one, and they, either one of the Mos- 
lers, asked whose invention it was. Mr. Hemler answered, “ It had 
to be that way.” In the evening when he went home he met one of 
the Messrs. Mosler and stated his complaint. They answered him 
he shouldn’t be angry about it, as they would make it all right with 
him. 

.11. Did you about that time see an angle iron cut or bent or 
while it was being cut or bent after the manner exhibited in Goeh- 
ler Exhibit No.1? Ifso, state when it was and all that you know 
about it. 

A. 11. I did not see any cut or bent; I saw one filed. 

Q. 12. Describe this one that you saw filed, and state all you know 
about it and when it was made. 

‘A. 12. About three weeks before I left I saw the tool-maker saw- 
ing out an angle iron like the drawing before me here—Goelhler Ex- 
hibit No. 1. 

Q. 13. Were any safes made before you left at that time, to your 
knowledge, upon angle irons cut as shown by the Exhibit Goehler 
No. 1? 

A. 13. I saw two or three made like this cut—I mean safes. 

(). 14. Were those safes or either of them completed before you 


A. 14. I don’t know. 
Q. 15. How many such angle irons, if you know, did the first of 
such safes made have? 


A. 15. One. 
104 Q. 16. Were you familiar with the round-cornered safes 
made at the Mosler safe & lock factory prior to Mr. Goehler’s 

invention, as shown by Goehler Exhibit No. 1? 

A. 16. Yes, sir. 

Q. 17. Please look at the model now shown to you and say how 
the construction of those safes compared with it. 

A. 17. The model is just like the way we made them. 


Said model is herewith offered in evidence, marked Model Mosler 
Round-Cornered Safe No. 1. 


Q. 18. Could you tell from examination of a round-cornered safe 
when finished whether it was made in accordance with the plan 
shown in the model or a bent angle iron, according to the Goehler 
invention ? 

A.18. I would not undertake to say yes. 

Q.19. Is it possible that a round-coruered safe could have been 
made in that factory prior to the time that Goehler showed you the 
cut upon angle irons, such as shown in Goehler Exhibit No. 1, with- 
out your knowing of it? 
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A. 19. It is possible; but I don’t believe such a one has been 
made. 


(The last part of the answer is objected to as being swift and un- 
called for by the question.) 


Q. 20. Who do all of the hands in the shop say, if any one, who is 
the inventor of the round-cornered safe made upon angle irons, such 
as shown in Goehler Exhibit No. 1? 


(Objected to as assuming that the witness knows what the hands 
say or that the hands know anything about the invention by George 
Murray.) 

A. 20. I don’t speak in the shop about that matter at all. 

Q. 21. Why do you not speak about that to the other hands? 

A. 21. There are too many hands working in the shop. 
105 Q. 22. Did you ever speak to any of the hands other than 
Goehler about who made the invention, or did any of them 
speak to you; if so, about how many ? 
A. 22. No, sir. 


Cross-examination: 


X Q. 23. When Goehler said to you that he thought he had it 
now, the way they were going to make the safes, did you understand 
that this invention had been previously spoken about or exper- 
imented upon ? 

A. 25. 1 knew that the firm—I guess I don’t know—was experi- 
menting upon it in the blacksmith shop; I didn’t say firm, it was 
Goehler showed it to me; whether he was experimenting for the 
firm I don’t know. 

X Q. 24. How long was that, that you saw the experimenting, 
before Goehler showed you the cut like Exhibit No. 2? 

A. 24. Why, I seen the cut first, and then the experimenting. 

X Q. 25. Did you know the firm wanted to make safes of that 
kind? 

A. 25. Yes, sir. 

X Q. 26. When did you first hear of their wanting to make safes 
of that kind? 

A. 26. About a month before I seen the cut from Goehler. 

X Q. 27. Suppose you were shown a cut something like Exhibit 
No. 2, that you have made, and in bending it around to a right 
angle you would find that the lines did not meet truly, or that some 
parts of the edges would come together before it was bent to a right 
angle, would you or any workman, from an examination of such 
cut or model, know what was necessary to do to make the joints 
meet ? 

A. 27. I could, as I was informed by Goehler how he wanted 
to make it; as to other workmen I could not give my judgment 

on it. 
106 X Q. 28. I did not ask you what Goehler told you, but 
since you have volunteered the statement, tell us just what 
he said. 
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A. 28. The very words I cannot give, but by showing.me the cut 
explained to me how he wanted to work it. 

X Q. 29. Well, how did he explain it to you; as near as you can, 
what did he say? 

A. 29. In showing me the cut he brought the cut to a square, like 
I am showing you now, reversed the cut again, and thought he could 
make it cold instead of heating it, and save labor. | don’ t remem- 
ber anything else that he said. 

X Q. 30. Do you know who directed him to experiment on that ? 

A. 30. No, sir. 

X Q. 31. Do you know what he meant by saying that he had 
now, the way they were going to make safes? 

A. 31. I believe I do. 

X Q. 32. Explain what you thought he meant. 

A. 32. I understood from Goehler that it bothered him a good 
deal to make those round- cornered safes on a cheaper way than the y 
used to. 

X Q. 33. Did you understand that he was experimenting with- 
out directions from his employers or superintendent? 


(Objected to as immaterial by J. H. Moore.) 


A. 33. I don’t know who directed him to experiment, if any one. 

X Q. 34. Do you know whether the sitigle frame cut out and bent 
from an angle bar was put in the front or back of the safe ? 

A. 34. They alwavs put one in the front and one in the back ; any 
safe-maker knows that. 

X Q. 35. You have said in one of your former answers that the 
first safe you saw with a round corner and a bent angle-bar frame 
had but one frame in it. It is about that safe I ask you, whether 

that safe had the single frame in the front or back of the safe? 
107 A. 35. I have said that that safe got only one frame in 

reference to Exhibit No. 1, as shown by Goehler: the frame 
in the back part of that safe was made on a different principle 
than what the front part was; the frame in front -was bent like 
Exhibit No. 1. 

X Q. 36. When was that safe made, as near as you can state ? 

A. 36. To my best knowledge, it was during the time October 25th 
to November 15, 1881. 

X Q. 37. How was the back angle bar made in that safe? 

A. 37. Instead of cutting out a dovetail, as shown by “ 0 6,” in 
Exhibit No. 1, lines, “a,” were cut up to line “ d” and bended cold. 

X Q. 38. Were the front and back corners of that safe rounded 
upon the same circle ? 

A. 38. They were, as good as it could be done by bending the back 
part cold. 

X . 39. Do you know when that back bar was bent ? 

A. 39. About the same time the front one was made. 

X Q. 40. Had bars similar to that back bar been bent in Mosler’s 
shop prior to the time Goehler showed you that drawing, Exhibit 


No. 2? 
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A. 40. Yes, sir; but some changes in it; some different than what 
[ explained before. 

X Q. 41. And had round-cornered safes been made from such bent 
angle bars before Goehler showed you a drawing like Exhibit No. 2? 

A. 41. Yes, sir; express boxes. 

X Q. 42. Were the angle bars in these boxes bent cold ? 

A. 42. No, sir; they got welded. 

X Q. 48. Was an angular piece cut out of them before welding 
and bending ? 

A. 43. Yes, sir; a small piece was cut out. 
108 X Q. 44. How was the outer sheet put on the safes made 
with round corners prior to the time Goehler showed you the 
drawing or cut you have spoken about? 

A. 44. They were put on different ways; one way was made like 
Exhibit Mosler Round-Cornered Safe No. 1, and the other was made 
with an angle and like this, except that this has an angle bent and 
the other was cut in pieces. 

The model referred to by the witness as this is offered in evidence 
as Mosler Round-Cornered Safe No. 2. 


X Q. 45. Referring now to Exhibit Mosler Round-Cornered Safe 
No. 2, explain what you mean by having an angle bar in the corner 
cut In pieces. 

A. 45. Take four pieces of angle iron, the length according to the 
safe, fasten them on the outside plate one-quarter of an inch lower 
than what the plate is, and lay your frame on it and fasten 1. 

X. Q. 46. Then that would make two frames, one on top of the 
other, wouldn’t it? 

A. 46. No, sir; the angle iron below the frame is only a rest for 
the frame and is no solid frame. 

X Q. 47. Who made these frames that you have described ? 

A. 47. I made some; other workingmen also made some. 

X Q. 48. Have you described now all the modes of making round- 
cornered safes employed by the Mosler Safe & Lock Company prior 
to the time Goehler showed you that drawing or cut, Exhibit No. 2? 

A. 48. I have, to my best knowledge. 

X Q. 49. Could they have been made without your knowledge in 
Mosler’s shop ? 

A. 49. They could; because I was away for a while. 

X Q. 50. I mean while you were there. 

A.50. I hardly believe it. 

X Q. 51. What part of the shop did you work in in November, 

1881 ? 
109 A. 51. 2nd floor. 
X Q. 52. Do you know how many men were employed in 

Mosler’s Safe & Lock Company at that time? 

A. 62. I do not know. 

X Q. 53. State about how many. 
A. 53. I can’t do it; I don’t know it. 
X Q. 54. Did the first round-cornered safes, made after the plans 
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of models Nos. 1 and 2 of Mosler round-cornered safes, have a single 
sheet bent around the sides and top and underneath the lower 
corners ? 


Objection by J. Moore. 


(Objected to as irrelevant and immaterial.) 


A. 54. They did; but underneath was also riveted together and 
the safe was filled from the back. 

X Q. 55. You mean the sheet extended all the way around? 

A. 55. Yes, sir. 

X Q. 56. Were any made with the sheet extending only part way 
under the bottom, leaving an opening so that the safes could be 
filled from the bottom ? 

A. 56. I didn’t see any made. 


Redirect examination: 


Q. O7. You will please take a leaf of paper hauded to you and 
cut it as you did Exhibit No. 2, so as to show the angle cut upon 
the angle bar as used by the express boxes. 

A. 57. That is blacksmith work, and don’t belong to my trade 
atall. I havedone it, and herewith present paper cut as requested, 
marked Goehler Exhibit No. 3. 

Q. 58. As I understand you, the edges of this cut are lapped over 
each other sufficiently in bending the angle iron to entirely close 
the slip, and in that condition the faces are welded together; is this 
right or not? 

A. 58. Yes, sir. 
110 Q. 59. Who is the tool-maker you saw sawing out an angle 
iron after the model Exhibit Goehler No. 1? 

A. 59. That man sitting over there—George Thorwarth. 

Q. 60. In answers 25 and 26, cross-examination, you say in sub- 
stance that a month before the time Goehler showed you Goehler 
Exhibit No.2 you had heard that the firm Mosler Safe & Lock 
Company wanted to make safes “of that kind.” I want to know 
what you mean by this. How did you know, a month before 
Goehler showed you the exhibit in question, that the firm wanted 
to make round-cornered safes or bent angle bars? 

A. 60. Iwas making safes like E xhibits | Nos. 1 and 2, Mosler’s round- 
cornered safes, and they used to make a good deal of work. I spoke 
in regard to those safes to my foreman, Goebler, and he stated them 
kind of safes would be soon abolished, for he wanted to make the 
other kind, in question now. 

Q. 61. How did he then describe that other kind that you say is 
in question now, and how did he say he was going to make them ? 

A. 61. There were no partieulars spoken about at that time. 

Q. 62. If there were no particulars spoken of and if Goehler at 
that time didn’t know how to cut and bend an angle iron, such as 
shown in Exhibit No. 2, how did you know that he was wanting 
to make safes such as shown in Goehler Exhibit No. 2 


Objection by George Murray. 
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Question is objected to— 

Ist, because it is argumentative. 

2nd, because it assumes that Goehler did not know at that time 
how such safes were made. j 


A. 62. [have answered that before in the previous question. 

111 Q. 63. In your answer to question 60 you say that Goehler 

stated, “ Them kind of safes would soon be abolished, for he 

wanted to make the other kind, in question now.” What I want to 

know is, what it was that Goehler then stated by which you knew 

that he desired to make safes upon angle irons, such as shown in 
Exhibit Goehler No. 2. 


Objection by Murray. 
(Question objected to as being fully answered before.) 


A. 63. He stated that he wanted to make other kind of safes, but 
didn’t tell me no particulars at that time how he wanted to make 
them, and, being my foreman, I did not want to ask him what he 
would not tell me freely. 

Q. 64. Well, when you said that you knew that the firm wanted 
to make safes of that kind a month before, as you did substantially 
in your 25th and 26th answers, what was it explicitly that you did 
know that month before? 

A. 64. I did know through my foreman that they wanted to make 
something new, but I didn’t get no particulars of him, and it wasn’t 
my business to ask him. 


Recross-examination : 


X Q. 65. You have stated in one of your answers that one frame 
was made of an angle bar like Exhibit No. 2, and the other was of a 
different angle bar or cut out in a different way in order to permit it 
to bend; will you take a sheet of paper and cut out an exhibit rep- 
resenting how that angle bar was cut out and bent? 

A. 65. It was about this way (referring to Goehler Exhibit No 4), 
in a rough style, for it is put inside where no one sees it and is cov- 
ered with the back. 

X Q. 66. Were the edges or lines which I have marked “A A” 
cut at an angle of 45 degrees to the lower edge of the severed angle? 

A. 66. They were not cut close to 45 degrees ; there was plenty of 

room given there. 
112 X Q. 67. Was that the first angle bar you saw bent cold ? 
A. 67. It was, to my best knowledge. 

X Q. 68. Who bent that and how long was it before you were 
shown cut like Exhibit No. 2? 

A. 68. It was bent after I saw the Exhibit No. 2. 

X Q. 69. Who bent it? 

A. 69. I don’t know the name of the man any more; it was in the 
department where they make that work. 


Adjournment. 
Adjourned until 9} a. m., December 12th, 1852. 
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X Q. 70. And that, you say, was used in the same safe as the angle 
iron like Exhibit No. 2? 

A. 70. It was used in the back part of the safe. 

X Q. 71. In reply to question 67 you say that that angle bar, 
about which you were questioned, like Exhibit Goehler No. 4 was 
the first angle bar you saw bent cold, to the best of vour recollection, 
and in answer to question 6S vou say you saw this bent after you 
saw Exhibit Goehler No. 2. Which did you see first, the bending 
of the bar cut out like Exhibit Goehler No. 4 or the paper or cut like 
Exhibit Goehler No. 2° 

A. 71. I saw Exhibit No. 2 before seeing the bending like Exhibit 
No. 4. 

X Q. 72. How long was it after you saw the cut like Goehler Ex- 
hibit No. 2 until you saw the bending of the bar cut out like Ex- 
hibit No. 4? 

A. 72. To my best knowledge, it was two or three days afterward. 

X Q. 73. When did you first see a bar bent that was cut out like 
Exhibit No. 2? 

A: 73. During the time—October 25th to November 15th, 1881. 

X Q. 74. Is that as near as vou can come? 

A. 74. That is as near as I can come. 
113 X. q). 70. Which did you see bent first, a bar like Exhibit 
No. 2 or like Exhibit No. 4? 

A. 75. I saw Exhibit No. 2 complete before I saw Exhibit No. 4 
bent. 

X Q. 76. Were either of these first bent bars welded after bend- 
ing? 

A. 76. None like Exhibits No. 2 or 4 show. 

X Q. 77. How were they fastened together at the corners ? 

A. 77. We will have to divide that. Exhibit No. 2 was fastened in 
the corner or corners by laying a piece of iron in the inside of it, 
fustened by four ; rivets; in regard to Exhibit No. 4, there was 
no fastening in the corners. 

X Q. 78. Was the fastening in the corner of wrought or cast 
metal ? 

A. 78. As far as I remember, the first ones was made of wrought 
iron; afterward they were made out of malleable iron. 

X Q. 79. What was the difference between the two shapes used, 
the wrought and the malleable? 

A. 79. The shape was mostly alike. 

X Q. 80. You are and have been for some time on quite intimate 
terms with Mr. Goehler, have you not? 

A.80. I have been on good terms with Goehler before ever I worked 
for this firm, and I am still on good terms with him. 


AUGUST SCHULTZE. 
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CHARLES Burr er, being first duly sworn, deposes and says, in 
answer to interrogatories: 


Q. 1. State your name, age, residence, and present vccupa- 
Lion. 
114 A.1. My ni ime is Charles Buffler; I am 32 years of age, 
and I reside No. 209 Linn, and I am a machinist just now. 

Q. 2. State whether you ever worked for the Mosler Safe & Lock 
Company, when you worked for them, and what was the character 
of your occupation when you worked there. 

A. 2. I worked there at two different times ; first time during the 
summer of 1880, and the second time from the middle of May, 1881, 
till the first part of August, 1882; the first time I was making doors 
and the second time I was employed as locksmith in the paint shop. 

Q. 3. What proportion of the safes made at the factory, when you 
worked as locksmith in the paint shop, passed through your hands, 
and in what state or stages of manufacture were the safes when they 
passed through your hands? ; 

A. 3. Every one,as long as I was working. Only in the first part 
of November, 18581, I was sick and laid off, and those made during 
that time did not pass through my hands; they come to me first 
after the doors were fitted—that is, before painting; and, secondly, 
when ‘. sufe was all finished, except the lock. 

(). 4. How long were you sick in the first part of November, and 
about Hew many safes do you think were finished at that time, if 
any, without passing through your hands at all? 

A. 4. I was sick for about two weeks, and no more than a hun- 
dred were shipped during that time; as soon as they were done they 
were shipped. 

(). 5. How long does it take, in the usual course of manufacture, 
from the time a safe first passes through your hands until it is ready 
for shipment ? 

A. 5. Not less than one week in the usual course of time; they 

can make it In shorter time. 
115 Q. 6. You say that not over a hundred were shipped during 
your absence from the factory at that time; were there any 
of those hundred that did not pass through your hands, either 
before filling or when you finally fix on the lock ; if there were any 
such, how many, according to your best Judgment * 

A. 6. All the safes were filled before I got onto them, and about 
the hundred in question I average about the half that I have seen 
before I was laid off, and the other half very few may have been 
shipped which I didn’t see when I came back. 

Q. 7. Do you know George J. H. Goehler, the plaintiff in this 
suit ? 

A. 7. Yes, sir. 

Q. 8. Do you know whether he made any invention in safes dur- 
ing 1881? If you do, state what that inv ention was, as well as you 
can, and how you know that. 

A. 8. Well, I couldn’t say nothing for sure, only what I heard 
from other workmen in the factory—that it was Goehler who got 


come 
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out the bending of that angle; the invention was the bending of 
that angle; I know it by hearing it of other parties and seeing him 
very often working around or at It. 


Objection by Mr. Geo. Murray. 
(Mere hearsay testimony objected to.) 


Q. 9. State when, as nearly as you can, that firm commenced to 
make safes embodying angle irons cut and bent according to Goeh- 
ler’s invention. 

A.9. As far as I can recollect it, I saw the first round-cornered 
safe in the first part of December, 1881, under Goehler’s invention. 

Q. 10. Did that firm before that time make any round-cornered 
safe or safes upon a different plan ? 

A. 10. I recollect seeing one a short time before Goehler’s inven- 

tion. 
116 Q. 11. You will please state, if you know, how the corners 
in that safe were constructed, and if you see any models on 
the table before you that tend to illustrate its construction you may 
refer to them. 

A. 11. I did not seethecorner in the inside. (Witness, referring to 
models Mosler round-cornered safes Nos. 1 and 2, and pointing to 
the outside, says, “ That is the way I saw them.”) 

Q. 12. If you see any drawing around that illustrates the Goeh- 
ler invention of cutting and bending angle bars you will please 
refer to it. 


Objection by George Murray. 

(Counsel for Mosler objects here once for all to the assumption 
that Goehler made any invention in safes, and requests that when 
the invention in angle bars be hereafter referred to it be to the in- 
vention here in controversy.) 


A. 12. I didn’t see any at all until they were afterward made into 
safes; I see it here (witness pointing to Goehler Exhibit No. 2). 

Q. 13. When a safe passed through your hands, either in the first 
stage or the second stage, did you always know exactly how, if it 
had a round corner, that corner was constructed—that is, whether 
made like the models 1 and 2, Mosler’s round-cornered safe, or like 
the paper Goehler Exhibit No. 2? 

A. 13. In the first stage I could always tell; in the second stage 
I could tell when the safe was varnished and the cement was moist— 
not quite dry ; and if a person looks at it very close, even when the 
cement is dry, he can find it out. 

Q. 14. Well, did any safe ever pass through your hands prior to 
the 4th of November, 1881, that had an angle bar in it like that 
shown in Goehler Exhibits Nos.1 and 2? _ 

A. 14. No, sir. 

Q. 15. You have said you heard the hands talk about this inven- 
tion as being Goehler’s invention; did you hear any great number 
of them, or about what proportion of them ? 


117 Objection by George Murray. 


MOSLER, BAHMAN & CO. Ow 


(Objection to question because it calls for mere hearsay testi- 
mony.) 


A. 15. I heard them during dinner hours, standing in a group, 
talking about it, about 10 or 15 of them. 


Cross-examination: 


X Q. 16. Who gave you orders about your work or what you 
should do while you were at Mosler’s Safe & Lock Company ? 

A. 16. I generally started to work on one end, and when an order 
was in a hurry it was the painter foreman to finish that order first. 
Everybody was foreman then; there’s the bosses, Mike Hemler, Geo. 
J. H. Goehler, and Frank Dellar. 

X Q.17. Do you say that when the first round-cornered safes 
made by the Mosier Safe & Lock Company came into your hands 
the front of the-safe or safes looked like the Exhibits No. 1 and 2 
Mosler Round-Cornered Safes? 

A. 17. Yes, sir; I am only referring to this joint here upon the 
outside. 

X Q. 158. Did they have mouldings in front or not when they came 
into your hands ? 

A. 18. I could not remember. 

X Q. 19. If they did have mouldings in front could you tell what 
kind of a joint they had, and how could you tell it? 

A. 19. Yes, sir; for there was always from one-half of an inch to 
three-quarters of an inch part of the frame which could be seen. 

X Q. 20. Was that part on the inside of the frame or on the out- 
side? 

A. 20. That was on the inside of the moulding, but the outside of 
the frame. (The answer being read to the witness, he says: No; 

that is not the answer.) 
118 X Q. 21. I will ask you whether the moulding, which is 
usually put upon the front of safes is placed flush with the 
outer edge of the safe frame or whether the inner edge of the mould- 
ing comes flush with the edges of the door opening; I want to as- 
certain from you what portion of the safe front is covered by the 
moulding, and what part is left exposed after the moulding is put on. 

A. 21. The moulding, when there is any on, is put flush with the 
outer edge of the frame, so the space from the noulding to the open- 
ing of the door can be seen. 

X Q. 22. When there were mouldings put on the front of safes 
was this work done before the safe came into your hands? 

A. Za Yes, sir. 

X Q. 23. When did you first hear of experiments being made 
upon round-cornered safes ; was it before or after you were sick and 
laid off, as you say? 

A. 23. 1 don’t remember, as my sickness was but for a short time; 
but in December, 1881, I was hurried to get the safes out as soon as 
possible, for they were going to make all round-cornered safes. 

Question repeated. 

X Q. 24. Where are you now employed ? 


56 THE MOSLER SAFE & LOCK CO. VS. 


A. 24. At _ Miller, Dubruland Peters Manufacturing Company. 

X Q. 25. You say that you can always tell the shape of the joint 
in the front of a safe even after it is painted and varnished if painted 
and varnished before the filling is dry. Is that statement true of 
safes hi aving a moulding on front? 

A. 25. That is, if they make the moulding the old way ; if they 
make mouldings to cover the whole frame I can’t see it, but they 
never made any, to my knowledge. I believe they aaa 2a few: I 
ain’t sure—that is, ihe corner piece ; the moulding never covers the 

whole frame in any safe factory, so far as I see. 
119 X Q. 26. When an outside moulding is placed upon a safe 
it matches up against a corner piece, does it not? How near 
does tlhe inner corner of that corner plece come towards the corner 
of the door opening t 

A. 26. That depends how the corner piece is made—when the 
corner piece reaches the inner end. The moulding matches the 
corner piece, but the inner corner of the corner piece is made at will. 

_X Q. 27. The inner corner always projects inside of the moulding 
or ae towards the edges of the door opening, does it not? 

A. 27. Yes, sir. 

X Q. 28. How were they on the safes made by the Mosler Safe & 
Lock Company when you were working there in November and 
December, 1881, and prior thereto. I want to know about what 
distance was left on the front of the safe frame between the corner 
of the door opening and the inner corner of the corner piece. 

A. 28. 1 don’t believe, but | am not sure, that they made but one 
round-cornered safe which had mouldings, and I believe, but am 
not sure, that the corner piece was round and the same width as the 
straight moulding, about the shape of arope. ‘The distance from the 
moulding to the inner edge of the corner piece is about one inch— 
that is, if they had that moulding on; that moulding mentioned in 
the first p: *«" of my answer. 

X Q. 29. You are not sure, then, that they ever made a safe with 
round corners with a moulding on in front, are you? 

A. 29. Yes; they did make a safe or safes with mouldings, but I 
don’t remember the time ; they made a few last summer, just before 
I quit. 

X Q. 30. What is your best recollection as to whether or not they 
made round-cornered safes with mouldings or not prior to Novem- 

ber, 1881 ? 
120 A. 30. I recollect not having seen any round-cornered safes 
before my sickness, but I am sure I saw one after I came back 
to work. 

X Q. 31. Then you are pretty sure that none were made by the 
Mosler Safe & Lock Company with round corners and mouldings on 
in ae prior to November, 1881 ? 

A. 31. That is, I did not see any in the paint shop. 


Re examination: 


Q. 32. You have said, in answer to cross-question 30, that you did 
not see any round- cornered safes before your sickness. W hat I want 


~- 
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to know is what you mean by round-cornered safe. Do you mean 
that you did not see any before that time made like Exhibit Mosler’s 
Round-Cornered Safes Nos. 1 and 2, or do you mean that you did not 
see any made upon angle irons such as Goehler Exhibit No. 2? 

(Question objected to as suggesting the answer desired by George 
Murray.) 

A. 32. I mean by round-cornered safes which are not square on 
top, referring now to Model Mosler Round-Cornered Safe No.1. I 
mean that when side and top instead of making a square the two 
ends make part of a circle. 

(). 53. You have heretofore testified that there was a safe or safes 
made at the Mosler safe & lock factory before Goehler’s invention 
with round corners and constructed similarly to the models or one 
of them—Mosler round-cornered safe. What I want to know is 
when such safe or safes were made. 

A.33. When the safe was made I don’t know; I only can tell from 
about the time the safes come into the paint shop. 

(). 34. Did that safe or safes with round corners and made like the 
Exhibits Mosler Round-Cornered Safes Nos. 1 and 2 come into the 

paint shop before your sickness or afterward ? 
12] A. 34. As far as I recollect, the first safe came in during 
my sickness. 
(). 30. Was that safe made like the models Exhibits Round-Cor- 
nered Safe or like Goehler Exhibits Nos. 1 and 2? 

A. 55. They were like Mosler’s exhibits. 

(). 36. Did those safes last referred to have mouldings on? 

A. 36. I don’t remember. 

Q. 37. How long was it, according to your present recollection, 
after you saw the first safe round-cornered and made like the Mosler 
exhibits in the paint shop until you saw a safe made after the Goehler 
model, as shown by Goehler Exhibits No. 1 and 2? 

A. 37. I believe about four weeks. 

(). 38. Do you recollect what sizes these two safes were—that 
made like the Mosler models and that made like the Goehler ex- 
hibits ? 

A. 38. I believe both were what they call No 


CHARLES BUFFLER. 
Adjourned until 1} p. m. to-day. 


Louis GERWE, being first duly sworn, <ieposes and says in answer 
to interrogatories : 

(. 1. State your name, age, residence, and present occupation. 

A. 1. Louis Gerwe; age, 20; reside 161 Twelfth street, Covington, 
Kentucky, and I am at present in employ of the Cincinnati Pump 
C ompany, Nos. 123 and 125 East Pearl street. 

Q. 2. Did you ever work for the Mosler Safe & Lock Company of 
this city ; ; if so, at what particular branch of their business did you 
so work? State when you went there and when you left. 
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122 A. 2. I worked for Mosler Safe and Lock Company ; began 
in April, 1879, and quit in March, 1882, and worked in the 
box department. 

Q. 3. Working in the box department, would you necessarily see 
every safe made in the factory ? 

A. 3. All fire-proof safes I would see, excepting some house safes 
that were made on 2nd floor. 

Q. 4. Did you know of any round-cornered safes having been 
made at the factory during the time that you worked there con- 
structed or like or similar to either of the models now before you 
(Exhibit Models Nos. 1 and 2, Mosler’s Round-Cornered Safes)? If 
so, state how many such safes were made, when they were made, 
and what, if anything, you had to do with their manufacture. 

A. 4. I did make a round-cornered safe; none like they make at 
the present time. They were round-cornered, but not the works of 
the corner frames, as they make them now. I made one like this 
(Mosler Model No. 1 taken in hand by the witness), and this was 
_made first round in the spring 1881. The windows were open in 
the shop. I was in a hurry while I did make it, and after I did 
make it it was standing down-stairs awhile. 

Q. 5. Was there but one round-cornered safe made of the char- 
acter you describe, to your knowledge, or were there more ? 

A. 5. There were more made. 

Q. 6. About how many were made altogether of that kind ? 

A. 6. Well, I couldn’t tell you. I have no number at all to my 
mind. I know there were two to be made whilst I made the one. 

Q. 7. Do you mean that there were two more made of that kind 
in the factory after you made the one? 

A. 7. Only one besides mine, but after them two were made. 

There might have been more, but I don’t remember. 
123 Q. 8. After that were there other round-cornered safes 
made; if so, when was the first such other one made, and 
how did it differ from the models you have just examined ? 

A. 8. There were others of a different kind made. The first was 
made about the last part of October, 1881. The one I seen made 
was made of angle iron and a flat-iron frame—that is, had the angle 
iron inside and cut off at the corner—that is, the corner didn’t have 
any bearing at all. 

Q. 9. Well, after that were there any safes made with a round 
corner, made by cutting out one web of angle iron and bending the 
other web around it so as to make a round corner, about as shown 
in Goehler Exhibits Nos. 1 and 2 (shown to witness); if so, when 
was the first of any such safes made? | 

A. 9. There was a round-cornered angle-iron frame made, but I 
couldn’t tell how it was cut out. I couldn’t tell how it was cut out— 
that is, any kind of pattern Mr. Goehler shows; I mean before the 
one I made in November, first part 1881. 

Q. 10. If you made a safe in first part of November, 1881, with a 
round corner upon a bent angle frame, you will please describe how 
the angle iron was cut and bent, if at all, and in doing this you may 
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refer to Exhibits Goehler Nos. 1 and 2, if you find them useful in 
illustrating what you mean. 

A. 10. I don’t know how the front frame was bended at all—that 
is, the angle-iron frame—but the back angle iron we only cut out to 
- our own mind, just the way we wanted to, and bent it around on 
the vise—that is, kind of round; any way, as round as we could get 
it. I got it drilled and punched out so I could get it around. I 
just took out one web of it, one corner: Well, I took out four places, 
one in each corner, something like this Goehler Exhibit No. 4, but 

not quite so particular. 
124 (. 11. Well, do you know that the front angle iron of that 
safe was different from what you have just described as the 
form of the back angle iron ? 

A. 11. I don’t know; I didn’t see it cut out. 

(). 12. Did you ever see angle irons cut in accordance with the 
lines shown, Goehler Exhibit No. 1,and bent as I now bend Goeller 
Exhibit No. 2? 

A. 12. Yes, sir; I did something like it. 

(. 13. Well, where did you see it? 

A. 13. At Mosler safe & lock factory. 

Q. 14. When did vou first see such an angle iron either thus cut 
or thus cut and bent? 

A. 14. Well, it must have been about three weeks after I made my 
first round-cornered safe that I made round—first part of November. 

(). 15. Do you know when such an angle bar cut like the Goehler 
exhibits was first used in a safe in said factory ? 

A. 15. No, | couldn’t remember when it was first used. 

(). 16. Did you know when a safe passed through your department 
constructed with round corners how the corners were made? 

A. 16. Yes, sir; I did. 

©. 17. When was the first safe made with angle frons cut and 
bent like the Goehler Exhibits Nos. 1 and 2, so far — you knew ? 

A. 17. It was a long time after I made my first safe; made in No- 
vember, 1881; I couldn’t tell exactly. 

Q. 18. That safe that you made in November with round corners 
that the back angle frame was cut something like Goehler’s Exhibit 
No. 4, what size safe was it and was it made with the new or old 
pattern of casting? 

Objection by Mr. Murray. 

(Question is objected to as misleading, the witness having answered 
to question 8 that he made that safe in October.) 


125 A. 18. It was a No. 5 safe that I made in November, and I 
| couldn’t tell whether it was made with the old or new pat- 
tern of casting. 
19 Q. Now, isn’t it a fact that that No. 5 safe made by you about 
the beginning of November had its front angle frame cut and bent 
as shown in the Exhibits Goehler Nos. 1 and 2? 


Objection by Mr. Murray. 
(Question objected to because tle witness has already stated in an- 
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swer to question 10 that he didn’t know how the angle frames were 
cut or bent.) 

A. 19. Well, I couldn’t tell how the front angle frame was bent at 
all. 

Q. 20. Who got up or invented the mode of cutting and bending 
angle irons shown in Goehler Exhibits Nos. 1 and 2? 

A. 20. I couldn’t tell no more than I heard, and that was from 
the fellow that was punching the iron. I asked him “ whose pat- 
tern is that again,” and he says “ Goehler’s.” 

(Last part of the answer objected to as hearsay by Mr. George 
Murray.) 

They called that fellow “ Irish.” | 

Q. 21. When was it you had that conversation with “ Irish?” 
Was it at the time you were making that No. 5 safe? 

A. 21. Yes, it was after that time; how long I couldn't just say. 


Louis GERWE, recalled, testified, in answer to further interroga- 
tories, as follows: 


Q. 22. That safe, No. 5, that you made in November, 1881, did 
the inside corners of the front angle iron have pieces riveted in 
them? If so, describe what the appearance was. 

A. 22. Yes, sir; they had pieces riveted in them ; I can give 

126 =you a drawing of them. (Witness takes a piece of paper.) It 

was like this, with ,; rivets where the dots are; something 

like it, anyway, which is herewith attached, marked “ Goehler Ex- 
hibit Gerwe’s Sketch.” 

Q. 23. Did this plate shown in the Gerwe sketch cover the whole 
of the angle, or was there not a portion of the angle iron extending 
out underneath that plate in the direction of the line “A B,” which 
I have marked under the sketch ? 

A. 23. It did not cover the whole of the angle; there was a por- 
tion extending out and it might be an eighth (4) of an inch, extend- 
ing out from the edge of the plate. 

Q. 24. You will please examine Goehler model No. 1, shown to 
you, and state whether you could see in the angle you have been 
describing and in the eighth (4) of an inch outside the angle plate 
that you have described a joint such as appears in Goehler Exhibit 
Model No. 5, which is herewith offered in evidence. 

A. 24. You could see a joint like this from the outside: you 
couldn’t see inside, because the lug was there; you couldn’t see the 
joint after the lug was over it. We didn’t get enough pay to look 
in there long. 

Q. 25. How does the Model Goehler Exhibit No. 5 compare with 
the angle iron of the No. 5 safe made by you in November, 1881 ? 

A. 25. Well, I never saw it this way. 1 always saw them finished. 

Q. 26. You say in answer to question 24 that you could see the 
joint from the outside, but vou couldn’t see it from the inside, be- 
cause the lug was there. Wasn’t there a portion of the joint not 
covered by the !ug and did you not see that? 
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A. Yes, sir; I did. There was a portion left. I was a going 
to tell you awhile ago, but another question was put in and I couldn’t 
tell it. I always said there was an jth of an inch left and you 

would be bound to see that little corner there, LOO. Just that 
127. much of the joint I did see as was outside of the lug. Some- 

times the lug was not cut so particular, because they were 
out of wrought iron first; afterward there was malleable iron and 
then they were more particular. I don’t just remember how far 
they went after the malleable iron was introduced in the lugs. 

(). 27. How does the outside of Goehler model No. o compa: e with 
the outside of the front angle iron that was used in that No. 5 safe 
that was made in November, with reference to the joints shown in the 
model ? 

Objection by Mr. Murray. 

(Objected to for the reason that the witness has already testified 
that he did not know the front angle iron that was in that safe was 
cut or rau 


A. At the outside you coul 4s te . much at all: it was some- 
Oe ow “hike Goehler Exhibit Model N 
LOUIS GERWE. 


IlerMaAN Scumipt, being first duly sworn, deposes and says in 
answer to interrogatories : 


Q. 1. State your name, age, residence, and present occupation. 
A. 1. My name is Herman Schmidt; [ am 30 vears of age, and | 


reside No] 5837 Sycamore street, and work now at Cincinnati Safe & 
Lock Company. 

. 2. Did you ever work for the Mosler Safe a = Lock Company 
— this city; if so, when did you go to work for them and when did 
7 quit their employ ? 

A. 2. Yes, sir; 1 was working for Mosler Safe and Lock C om pany ; 
ie I began I cannot tell exactly, but I quit the last part of June 
or July, 1881. I was working there about a year. 

Q. 3. What was your occupation while you were in the employ 

of the Mosler Safe & Lock Company ” 
128 A. 3. I was what they cail tool-maker down there. 
Q. 4. Was there any tool-maker in the establishment but 
yourself? 

A. - No other tool-maker finished the work on the vise. 

Q. 5. You will please examine Goehler Exhibits Nos. 1 and 2 and 
5 ok tell us what kind of tools would be nece ssary in ie to cuta 
bar as shown In Exhibits 1 and 2, so that it could be bent into the 
form shown in Exhibit No. 5? 

A. 5. Well, if it should be made so as it could pay the firm, a punch 
would have to be made to punch out the space included within the 
lines “d bb” and “aa” but it could be done without—that its, 
with hand-work. Goehler Exhibit No. 1 was referred to by witness 
in making this last answer. <A die would be necessary. 

Q. 6. Was there any such punch or die made in the Mosler safe 
& lock factory, to your knowledge, while you were in their employ? 
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A. 6. No, sir; there was not. 

Q. 7. Could such a punch and die have been made in that estab- 
lishment while you were there without your knowing of it? 

A. 7. Not inside of the factory during working time. 

©. 8. How long would it have taken a man to cut an angle iron 


in the way pointed out so that it would have answered one front of 


a safe, if he did it altogether by hand? 

(Objected to for the reason that it does not appear that the witness 
is qualified to testify as to this kind of work by George Murray.) 

A. 8. If he got a sketch or sample to work it out by, then he has 
anyhow, in order to make it right, to work for about two hours to 
make it right and nice. 


H. SCHMIDT. 


129 LevpoLp Moritz, being first duly sworn, deposes and says, 
in answer to interrogatories: 


Q. 1. Do you speak English sufficiently well to answer the ques- 
tions that may be put to you? 
A. 1. No, sir; I can’t speak it and can’t understand it. 


(Whereupon Julius Walther acts as interpreter, having been pre- 
viously sworn.) 

(). 2. State your name, age, residence, and present occupation. 

A. 2. Leopold Moritz; 49 years of age; Newport, Ky., is my resi- 
dence, and I am a safe-maker. 

Q. 3. Did you ever work for the Mosler Safe & Lock Company ? 
If so, state the time you went there and the time you left. 

A. 3. Yes, sir; I worked for them, and I cannot give the time 
exactly. I worked there about four years, and left them last summer, 
1882. 

Q. 4. Were you familiar with the facts in relation to the invention 
shown in Exhibit Goehler No.1? If you were, state such facts in 
detail, asking for your knowledge, with the dates as nearly as pos- 
sible, and in the order of their occurrence. 

A. 4. No, sir. 

Q. 5. Do you know what Exhibit Goehler No. 1 represents ? 

A. 5. I know what it represents; the drawing is not the same way 
as shown me by Mr. Goeller. 

Q. 6. Take a piece of paper now handed you and cut it of the 
form shown to you by Gvehler, so that it may be made an exhibit 
in the case. 

A. 6. This is it; [ cannot cut it exactly. I mark it Goehler Ex- 
hibit No. 6, and make it a part of my answer. 

@. 7. When this was bent, as I now bend it, did the lines “a” fit 
against each other, and did the edge indicated by the line “c” come 
in close contact with the lines “b 6?” 


130 lor Mosler, George Murray desires the notary to state of 


record that Goehler No. 6, as bent by the witness and handed 
in as an exhibit, was bent upon a line passing through the angles 
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at the narrowest portion of the opening, and that the bend made 
above that on line “ec” was made by counsel for Goehler before the 
last question was put. 

Counsel for Goehler desires to say that such statement is quite 
unnecessary, as he (Goehler’s counsel) has just made the bend above 
the line “c,” and marked the lines and letters in presence of all the 
parties, eight people, so there is no secret about it, and it was done 
as a portion of preparation for an intelligent question to the witness. 

Counsel for Mosler states that the request was made because the 
ofticer before whom this case is to be tried was not one of those eight 
persons. 

A. 7. The lines “a a” fitted accurately, and the edge of line “ce” 
came in close contact with lines “6 0.” 

Q. 8. Take a pen and draw a line in ink transversely across Goeh- 
ler Exhibit No. 6, showing where the bend in the angle iron was. 

A. 8. I do so by drawing on the exhibit a line on which witness 
has written his name. 

Q. 9. When did Mr. Goehler show you this, and what did he say 
when he showed it to you? 

A. 9. I cannot definitely give the time; he asked me what I thought 
about it, whether it would work, and if I thought it was right. 


Adjourned until 9} a. m., December 13th, 1882. 


(). 10. State the time, as nearly as you can, when Goehler showed 
you the piece of paper cut like Goehler Exhibit No. 6? 
A. 10. I cannot exactly state the time; it was either at the end of 
November or the beginning of December, 1581. 
13] Q. 11. Had you, before that time, ever seen any safe that 
had been made upon angle irons cut like Goehler Exhibit 
No. 6, or had you seen any angle bars so cut? 


A. 11. No, sir; neither. 
(). 12. If any such safes had been made in the factory, or any 
angle bars had been cut in that way in the factory, prior to that 


time, do you think you would have seen them ? 


A. 12. I could have seen them, I worked in the shop; they would 
be bent down-stairs in the blacksmith shop; I worked in the same 
department, down-statrs. 

(). 13. How long after you saw the paper cut like Goehler Exhibit 
No. 6 was it until you saw angle irons cut in that way, and where 
did you see them? 

A. 13. The following day, in the blacksmith shop. 

(). 14. Did you see about that time Moses Mosler, Michael Hem- 
ler, and George J. H. Goehler engaged in conversation in the black- 
smith shop? If yes, and you know what was said by them or by 
either of them, state it. 


Objection by Geo. Murray. 

(Form of the question is objected to as leading). 

A. 14. Yes, I did seem them in conversation. I did not hear 
what was said, but immediately thereafter Goehler came to me and 
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complained that Mr. Mosler had asked whose invention that was, 
that and Mr. Hemler had said that it was nobody’s invention ; it 
had to be made that way. 

Objection by Mr. Murray for Mosler. 

(The last part of the answer objected to as not responsive to the 
question, it being mere hearsay.) 


Cross-examination by GeorGe Murray for Mosler: 


X Q. 15. State where you are working now and why you left the 

Mosler Safe & Lock Company. 
\. 15. It did not suit me well any more and I work at present 
for Mosler, Bahman & Co. 
152 xX (). 16. Have you been with Mosler, Bahman & Co. ever 
since you left the Mosler Safe and Lock Company ” 

A. 16. Yes, sir. 

X (). 17. Were you not induced to leave the Mosler Safe & Lock 
Company by an offer of more wages, which offer was made to you 
by Mosler, Bahman & Co. while you were still in the employ of the 
Mosler Safe & Lock Company ? | 


- 


Objection by James Moore for plaintiff. 

(Objected to as irrelevant and immaterial.) 

A. 17. No, sir. 

X Q. 18. Didn’t you state to Michael Hemler, before you left the 
Mosler Safe & Lock Company, that you had been offered a place 
with Mosler, Bahman & Co., and that that company, or some one 
in the interest of it, had offered you more wages to leave the Mosler 
Safe & Lock Company ? 

A. 18. Yes, sir. 

X Q. 19. Do you get more wages than you got at the Mosler Safe 
& Lock Company ? 

Objection by James Moore for plaintiff. 

(Objected to as irrelevant.) 


A. 19. Yes, sir. 
Re-examination : 
Q. 20. Didn't the Mosler Safe & Lock Company offer you the same 
wages you are now getting to stay with them ? 


A. 20. No, sIr. 
LEOPOLD MORITZ. 


GeorGE THORWARTH, being first duly sworn, deposes and says in 
answer to interrogatories : 
Q. 1. Do you speak English sufficiently well to answer the ques- 
tions that may be put to you? 
133 A.1. No, sir. 
Thereupon Mr. Walther acted as interpreter for the witness 


Q. 2. State your age, name, residence, and occupation or trade. 
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A. 2. George Thorwarth is my name; I am 24 years old; Iam a 
locksmith; I reside No. 17 Browne street. 

(). 3. Did you ever work for the Mosler Safe and Lock Company 
of this city? If so, state the time and work you were employed at. 

A. 3. Yes, sir; and I worked at fire-proof locks the first fourteen 
days, and then I became tool-maker, and thereafter I was general 
machinist in the shop: began 16th or 18th day of August, 1851, and 
quit about Srd of March, 1882. 

Q. 4. State whether you are now familiar with the mode of cutting 
angle bars so as to enable them to be bent and thereby form a round 
corner for a safe, as shown in Goehler Exhibit Model No. 5. If you 
are, who first showed you how to do that? 

A. 4. Yes, sir; I am familiar with the same; Mr. Goehler first 
showed it to me. 

(). 5. State about when he first showed it to you. 

A. 5. Well, he came to me and requested me to procure a piece of 
angle iron about a foot long, and thereupon he showed me with lead- 
pencil marks the shape which I should cut out with a chisel; he 
said we would cut that out and see whether we could make round 
Corners. 

(©. 6. Well, did vou cut it out and bend it, and what was the re- 
sult ? 

A. 6. We cut it out and bent it and found that there was too much 
material in the corner and the corner was not right round. 

(). 7. Take a piece of paper and make a sketch or drawing upon 

it, showing the way that one was cut and point out 

134. ~—s with reference to that sketch why the iron didn’t bend right. 

A. 7. Witness takes a piece of paper and marks as re- 

quested, and the same is marked Goehler Exhibit No.7. The reason 

it did not bend properly was because of the surplus material in the 
bend; it did not form a perfect angle. 

(). 8. What next did Goehler do to remedy that, if anything ? 

A. 8. He said I should get an additional piece of angle iron; it 
must work. 

Q.9. Did you get an additional piece of angle iron and cut it; 
and if you cut it differently from the mode shown in Goehler Ex- 
hibit No. 7, then take another piece of paper and cut it In accord- 
ance with the mode that Goehler instructed you to cut the second 
piece ol angle iron. 

A. 9. I did get another piece, and Goehler ordered me to cut out— 
that is, showed me with lead pencil the manner in which I was to 
cut out this 2nd piece of iron, and the witness cuts out on separate 
piece of paper the manner of said cutting, which is marked Goehler 
Exhibit No. 8. 

Q. 10. Well, was the piece of angle iron bent like Exhibit Goehler 
No. 8 satisfactory to Goehler ? 

A.10. No, sir. 

Q. 11. Was anything more done toward completing it upon that 
day; and, if not, when did Mr. Goehler again approach this subject 


to you and what was then done? 
9—248 


ne A ER 


Hb THE MOSLER SAFE & LOCK CO. Vs. 


Objection by Mr. Murray for Mosler. ; 
(The last part of this question objected to as leading.) 


A. 11. No; nothing more was done on that day, and the next 
day at 9 o’clock, at lunch time, he said he had found out so much 
that it must work; he said I should go up with him to his office 
and he would show me on paper. 

Q. 12. Well, did you go up to his office? If so, state what there 
occurred, and if he showed you a cut or sketch please take a piece 
of paper and reproduce such cut or sketch as accurately as your 

memory will permit. 
135 A. 12. I went up to the office with him and Goehler sat 
down at the desk and I stood behind him. There was only 
one chair. He madea sketch on a piece of paper, drawing paper ; 
it was about a foot long and six inches wide; it was in lead pencil. 
And witness, taking a piece of paper, makes a sketch and cut, which 
is marked Goehler Exhibit No. 9. 

Q. 13. When, if at all, did Goehler or yourself, or both, proceed 
to cut an angle iron bar in accordance with the sketch of which 
Goehler Exhibit No. 9 is a copy? And state what was done at that 
time. 

A. 13. We cut out an angle bar the same day and it fit tolerably 
well, and Goehler told me he went to see Hemler and couldn’t find 
him, and then he went to the office and spoke to Moses Mosler about 
it. Mr. Goehler then returned and said Mr. Mosler had said that 
we should make one like it on hoops No. 5. 

Q. 14. Did Goehler say to you that he had been to see Hemler 
and didn’t find him and had been to see Moses Mosler before you 
cut out that first bar or afterward ? 

A. 14. Yes, sir; before. 

Q. 15. How did that angle bar, when bent, compare with Goehler 
Exhibit No. 5, now shown to you? 

A. 15. It was about three-inch angle iron, about two and a half 
to three inches; a long bar; it looked like this, only it was larger in 
proportion. 

Q. 16. What I more particularly referred to in the last question 
was how the joint of that angle bar, when bent, compared with the 
joint of Exhibit No. 5 before you; was it a better fit or a worse fit ? 

A. 16. It fit as well as Goehler Exhibit No. 5. I worked accord- 
ing to a templet, and the templet was made according to a piece of 
paper cut out from a drawing given meby Mr. Goehler; it was the 
same piece that dropped out of the cut made by Mr. Goehler; I had 

to paste it onto a piece of sheet metal. 
136 Q.17. Was any person present other than yourself and 
Goehier either while you were preparing to cut that bar or 
while it was being cut? 

A. 17. No one was with us, but there were people working in the 
shop at the time, but they didn’t pay any attention to what we were 
doing. 

Q. 18. After the bar was bent did Goehler call upon Moses Mosler 
to tell him what was done, if you know; and what, if anything, 
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did Mr. Goehler say as to what had taken place between himself and 
Mr. Moses Mosler on Goehler’s return ? 


Objection by Mr. Murray for Mosler. 
(The last part of the question objected to as calling for hearsay 
testimony.) 


A. 18. Yes, sir: he went to see Mr. Moses Mosler, and Goehler 
told me then that Mr. Moses Mosler wanted to be present to see how 
the thing worked at bending; that Mr. Mosler had ordered an ad- 
ditional bar to be bent, as he wanted to be present. 

©. 19. Well, was an additional bar bent; if so, when was it bent, 
and who were present at the bending of it ? 

A. 19. Yes, sir; an additional bar was bent, No. 5,and there were 
present Mr. Moses Mosler and Goehler and |. It was after working 
hours = all hands were out of the shop. We had a light anda 
candle; it was a quarter after 7 when I got it finished. 

(). 20. Did Mr. Moses Mosler say anything at all about the time 
the second bar was being bent? If he did, repeat itand any conver- 
sation it led to. 

A. 20. Yes: he came when the third angle was bent, and he wit- 
nessed the bending of the fourth angle and remarked that he be- 
lieved the thing would work well. That is all Mr. Mosler said. 

21. Give me your best recollection as to the day, month, and 
year when this took place. 
137 : ben It was in the beginning of the month of November 
the first week in November, 1581. 
). 22. W, as the first angle iron bent worked into a safe? 
A. 22. Yes, sir; it was used for a safe. 

(). 23. Was that safe made immediately, and how long was it 
before it was finished ? 

A. 23. 1 cannot say as to that. 

(). 24. Do you know what sort of angle bar—that is, how cut and 
bent—was put in the rear of that safe? 

A. 24. It was smaller angle iron; about an inch and a quarter to 
an inch anda half wide; it was cut out rough, and there was a 
vacant space in the corner. 

(. 25. You will please examine Goehler Exhibit No. 4 and see 
how the cut there shown compares with the way in which that rear 
angle bar was cut. 

A. 25. No; the back hoop was cut out square; the corners were 
round, and there was considerable vacancy, about an inch and a 
half, right in the corners. 

Q. 26. Do you recollect whether there was any effort to make the 
different cuts in that rear hoop uniform, or were they cut out just as 
it happened so as to be easily bent ? 

A. 26. They were cut at random. 

(). 27. How long after these first angle bars were cut was it, if you 
know, until there was a die and punch made for the purpose of cut- 
ting them out, and who made such die and punch if any such were 
mi: re a 


» 
- 


. I made them all. To bend the hoops there was made a 
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block of malleable iron; it was four-cornered, and I had to shape it 
round; and during the time I was engaged in preparing that block 
the blacksmith was engaged in making the punch and die; and I 
then got the punch and die in rough, and then had to work them 
out. I then had to make a punch as shown by this little paper, of 
which I make a copy in ink on Goehler Exhibit No. 9, marked 
“Copy of Punch.” 

38 Adjourned until 1} p. m. to-day. 


Q. 28. Was there any person in the factory who could make such 
tools except yourself? 

A. 28. Yes, maybe; if it had been explained to them. 

(). 29. Did you recelve any instructions in reference to the mak- 
ing of these tools from any person except Goehler ? 

A. 2. No; from nobody else 

Q. 30. Did you have charge of all the tools in the shop from the 
time you went there until you left? 

A. 30. Yes, sir; | had charge of the tools; I was the only man 
that did that kind of work. 

Q. 31. Were there any other tools for that purpose in the shop 
when you went there, or were any others made after you went there 
and before you made the ones you have just described ? 

A. 31. There were none of that kind there when I came there, and 
there were none made. 

Q. 32. If any tools were required in the shop would you be neces- 
sarily called upon, from the position you occupied as tool-maker, to 
make such tools? 

A. 32. Yes, sir. 

Q. 35. Subsequent to your making of the tools you have just de- 
scribed did you make another set for the same purpose; if so, how 
did they differ from the first set ? 

A. 33. The first set of tools were used until they were broken, and 
then I made another set of two pieces—that is, we found from expe- 
rience that the first die didn’t answer the purpose very well, so we 
made the second die out of two pieces; the large part of the die was 
in shape of a triangle, making one piece, and the small part another. 

Q. 54. If you had any conversation upon the matter of Goehler’s 
invention with Moses Mosler or Michael Hemler in the presence of 
Moses Mosler you will please state when and where such conversa- 
tion occurred, and what was said by each of the parties, and in what 

language, English or German, was it carried on ? 

139 A. 34. No; I had no such conversation. 

Q. 35. Did you havea conversation with Mr. Mosler or Mr. 
Hemler, or both, at any time after you quit the employ of the Mosler 
Safe & Lock Company at the factory or office of said company upon 
the subject of the manufacture of round-cornered safes by Goehler 
or Mosler, Bahman & Co.? If you did, state the full particulars of 
it and what was said. 

A. 35. The first time I wanted to go away Mr. Hemler asked me 
why I was about to leave, and I told him “ the work didn’t suit me 
any more; it was too dirty; I have prospects where I have cleaner 
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work ;” he asked meif I could earn more there, and asked what 
wages I would receive there; I then said, at present I didn’t know 
what wages I was going to get, because | was a new hand: I then 
told him that I could get $15 a week; Mr. Hemler thought I ought 
to work for them; I could get the same work and get $15 for a week’s 
work—the same work on fire and burglar proof safes; he said | 
might have my choice—I could leave or stay ; “I know why you 
want to leave. Mr. Goehler wants to make round-cornered safes, 
but ecouldn’t make them without my aid.” It wouldn't last but six 
months; that myself and Goehler would be driven out of the shop, 
and if Goehler made those round-cornered safes at Mosler, Baliman 
& Co.’s that he would see him taken to the penitentiary. I then said 
if he would pay me the same wages and give me the same work | 
would stay with him; I then worked for fourteen days or two weeks 
at the agreed price of $15 per week, but had only the same work | 
had had, but he didn't give me the work he had promised and | left ; 
about three weeks afterward Mr. Hemler sent a boy after me twice, 
saying there was a punch missing; that I should come down to the 
factory to look for the punch that was missing, the lower part of the 
puneh being lost; I didn’t go up at first and he sent orders up again 

by the same boy, saying that if | didn’t come and look for 
140  ~=that punch he would consider me a villain; I then went to 

Mr. Hemler and asked him whether he could prove that I 
was a villain, and he said he couldn’t think otherwise than that 
[ must have taken it along, as it was not to be found; he then said 
that he would have me arrested if I did not bring the punch ; I said 
he could do so right away ; I was there to be arrested: hethen said. 
“T only wanted to see you again; we will let it drop and we will 
have to make a new one;” that’s all. 

(). 36. Was Mr. Moses Mosler present at these conversations ? 

A. 36. At the second time when I worked up there? No; the 
time I wanted to quit he was there; he asked Hemler a question 
and walked away, and Hemler and [ continued the conversation 
referred to 

Q. 37. In what language did Hemler and you speak, and in what 
language did Hemler and Mosler speak, and did you understand 
what Mosler said to Hemler? 

A. 37. Hemler and I spoke in German ; Mosler and Hemler spoke 
English, and I did not understand them ; | was but a half year in 
this country. 

(Q. 38. When Hemler made the remark about Goehier and your- 
self being sent to the penitentiary was Mr. Mosler in such a position 
that he could hear it? 

A. 38. No; Mr. Mosler was not there. 


Cross-examination : 
X Q. 39. Do vou know what became of that punch Mr. Hemler 
was Inquiring about? 
A. 39. No, sir; I don’t know anything more about it. 
X Q. 40. Did you ever see it since you left the Mosler Safe & Lock 
Company ? 
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\. 40. No, sir. 

X Q. 41. Did Mosler, Bahman & Co. have a punch or punches of 
this kind when you left Mosler Safe & Lock Company and went to 

work for them ? 
14] A. 41. No, sir. 

X Q. 42. Were Mosler, Bahman & Co. making round- 
cornered safes with angle bars cut out and bent like the Mosler Safe 
& Lock Company had been making before you left when you first 
went to work for Mosler, Bahman & Co.? 

A. 42. No, sll 

X Q. 43. Do the round-cornered safes Mosler, Baliman & Co. are 
now making have cast metal angle pieces within the corners ? 

A. 48. No; they are made out of wrought iron. 

X Q. 44. You say you did not like the work you were doing at 
the Mosler Safe & Lock Company. What kindof work were you given 
to do when you tirst went to Mosler, Bahman & Co.? 

A. 44. I first made parts of locks for burglar doors for about four- 
teen days, and then I came down on the ground floor and worked at 
burglar box doors. 

X Q. 45. Did you make any tools for them or give instructions 
how any tools were to be made? 

A. 45. No, sir; they were done before I caine. Under Goehler’s 
instructions the machinists there had already made a punch and 
die, and they were finished before I came. ? 

X (). 46. How do you know they were made under Goehler’s in- 
structions before you went there? Did Mr. Goehler tell you so, or 
had you been there yourself before you left Mosler Safe & Lock 
Company ? 

A. 46. Before I went there I did not know it; Goehler told me so 
afterward. I was there the first time I went to leave Mosler Safe 
& Lock Company; it was about the time of high water when I 
wanted to quit work ; there was water in the shop of Mosler, Bah- 
man & Co. I then told Mr. Goehler that I was about to quit at 
Mosler Safe & Lock Company, and Goehler then said I could come 
whenever I wanted to. I afterward worked fourteen days at Mosler 
Safe & Lock Company and then quit, as I did not get the work | 

wanted. 
142 X Q. 47. Did you in the first place go to Mosler, Bahman 
& Co. and ask for work, or did Mr. Goehler or some one else 
from that place send for you or offer you work at better wages than 
you had been getting at the Mosler Safe & Lock C ompany ? 

A. 47. I said to Goehler about three weeks before he went away, 
‘if he went away I wouldn’t stay long either;” neither Goehler 
nor any one from Mosler, Bahman & Co. sent for me or offered me 
work. 

X Q. 48. Did Mr. Goehler tell you three weeks before he left the 
Mosler Safe & Lock Company that he intended to leave ? 

A. 48. Yes, sir; Goehler said he had prospects of being foreman 
either in a machine shop or safe factory. I told that fact to a fel- 
low-workman, that if Goebler left I also would leave. 

X Q. 49. Why did vou not want to remain after Goebler left ? 
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A. 49. Because the treatment of Mr. Hemler was too mean. 

X Q. 50. What wages are you getting now or were you promised 
when you went to Mosler, Bahman & Co.? 

A. 50. 1 got fourteen dollars per week when | went there and | 
now get fifteen; | was promised nothing; they told me you get four- 
teen now, and when I should get my hand in the work I would get 
piece work, so that I might earn from 18 to 20 dollars a week. 

X Q. 51. Just before you were called upon this morning to testify 
you were called into the next room by Mr. Goehler and bis counsel 
and had a consultation with them with the door between this room 
and that room closed, had you not? 

A. 51. Yes, sir. 

X Q. 52. Who else was present at‘that interview besides vourself, 
Mr. Goehler, and his counsel ? 

A. 52. No one else. 
145 X Q. 53. Who acted as interpreter between you and Mr. 
Goelhler’s counsel t 

A. 53. Mr. Goehler. 

X (). 54. The conversation, then, between Mr. Goehler and his 
counsel was in English, was it? 

A. 54. Ye Ss, SIT. 

X Q. 50. Can you state the substance of that conversation and 
how long it lasted—I mean the conversation as interpreted to you ? 

A. 55. Yes; it lasted about two minutes. 

X Q. 56. State what took place—what it was. 

A. 56. Goehler said that I must be witness; I should not tell 
more than I knew, and the truth, and what I could answer. 

X Q. 57. Is that all he told you” 

A. 57. That is all that Goebler told me in German, and English 
I do not understand. . 

X Q. 58. How many angle bars were cut out and bent round to 
form frames for safes within a week after the bending of the first bar 
vou testified to? 

Objection by Mr. James Moore, counsel for plaintiff. 

(Question objected to for indefiniteness, and it does not state how 
such bars were cut or bent.) 


A. 58. It took two or three weeks before the punch and die were 
complete. We could not bend any without the punch and die. 
X Q. 59. Did you have the punch and die when the first one was 
bent ? 
A. 59. No, sir. I sawed that out by hand and filed it and drilled 
holes in it. 
X Q. 60. How many were so cut out and bent within a week after 
the first one and before the punch was made? 
A. 60. Only one—two in all. 
X Q. 61. What was done with these two? 
A. 61. The first was used for a safe, and the second was kept for a 
pattern until the punch was completed. 
144 X Q. 62. What became of the first corners that you say 
were bent for Mr. Goehler? 
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A. 62. They were thrown into the scrap iron. They laid around 
for a few days. : 

X Q. 68. Did you see them thrown into the old iron and scrap 
pile? 

A. 63. No, sir. 

X Q. 64. Then how do you know they were thrown into the old 
iron ? 

A. They were thrown into a place where the offal from the black- 
smith goes, aud this is thrown every few days into the scrap pile, in 
barrels. 

X Q. 65. When did vou leave the Mosler Safe & Lock Company ? 

A. 65. About the 2nd or 3rd day of March, 1882. 

X Q. 66. That was the last time you were there? 

A. 66. Yes, sir. 

X Q. 67. What time did you go to work for them in the first place? 

A. 67. About 16th or 18th of August, 1881. 

X Q. 68. How do you know that it was about the first week in 
November that you cut out and bent an angle bar like the model 
Goehler Exhibit No. 

A. 68. At first ian 1 came to Cincinnati I boarded on Central 
avenue, and I quit there on the 22nd day of October, 1881, and went 
to another boarding-house, and I was there only about a week when 
I got this work ; that’s all. 

X Q. 69. When did you first learn that you were to be called asa 
witness for Mr. Goehler in this case ? 

A. 69. I can’t tell exactly. 

X Q. 70. Tell as near as you can. 

A. 70. Goehler told me about it already a month ago, that I would 
have to be a witness. 

X Q. 71. And how often since have you and Mr. Goehler talked 
about it? 

A. 71. I cannot state exactly. 
145 X Q. 72. You do not need to state exac ‘tly; was it once or 
twenty times? 

A. 72. It was, maybe, two, three, or four times. 

X Q. 73. When you were working at Mosler Safe & Lock Com- 
pany, Aen gave you directions about your work and what you were 
to do? 

A. 73. Mostly Goeller. 

X Q. 74. Who else? 

A. 74. Mr. Hemler, in the absence of Mr. Goehler. 

GEORGE THORWARTH. 


JoHN HARDTLE, ‘ite first duly sworn, deposes and says in answer 
to interrogatories 


Q. 1. State your name, age, residence, and occupation or trade. 

A. 1. John Hardtle; 47 years of age; reside southwest corner 
Vine and Findlay streets, and I am a safe-maker by trade. 

Q. 2. State whether you have worked for the Mosler Safe & Lock 
Company of this city, when you went into their employ, and when 
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you left it, and what was the character of your employment while 
you were there. 

A. 2. Yes, sir; I worked for them; I went into their employ in 
June, 1881, and I quit; I got sick last April, 1852, and I oiled up 
machinery, sewed belts, helped to put up the machinery and then 
kept the shop In order. 

Q. 3. Did your duties require that you should visit the different 
parts of the factory,and how often would you be around the factory— 
every day? 

A. 3. Yes, sir; my duties required that I should visit the different 
parts of the factory every day, and I would sometimes be around 4, 
5, 6, times—sometimes 20 times a day, and more, too. 

146 Q. 4. What is the fact with relation to how familiar you 
were with the different kinds of work going on in different 
portions of the factory ? 

A. 4. Well, Iam well acquainted with every kind of work there, 
exce bt the lock business. 

Q. 5. What I mean is, did you know every day about what was 
going on in each department of the factory? 

A. 5. Yes, sir; I did. 

Q). 6. State if y ou knew of an angle iron being got up or invented 
upon W whieh round-cornered safes were to be made; if you did, you 
ean describe the character of such angle iron, and may refer to any 
of the exhibits, papers, or models that you find lying before you. 
State who first showed it to -_ and in what form it was—that is, 
was it a drawing on paper or a piece of paper cut out in form or 
Was It a cut or be ‘nt angle bar. 

A. 6. Yes, sir; I knew of such angle bar being got up or inv ented; 
it was mete like this piece here, Goehler Exhibit Model No. 5; 
Goehler showed it first to me on a piece of paper, and then he com- 
menced to get angle iron and cut it out and tried it once. 

Q. 7. You will please refer to Goehler Exhibits Nos. 2, 6, and 
now before you, arid state which, if either of them, represents be 
cut that Goehler showed you as you say. 

A. 7. Here, Goehler Exhibit No. 9, is like what he showed me. 

(). 8. Now, when he showed you the cut like Exhibit No. 9 what 
did he say? State all that was said by each of you. 

Objection by Mr. George Murray, counsel for defendant. 

(Question objected to as calling for hearsay testimony and as being 
immaterial.) 

A. 8. He told me that he wanted to try now to bend round- 
cornered hoops; then I told him “I don’t think it will go as well in 

iron as it looks on the paper,” and he said “ Well, Pll try it 
147 anyhow;” and then Goehler got an angle iron and got it 

straightened and give it to Mr. Thorwarth and showed him 
how to cut it out, and Thorwarth went to work at it and cut it out 
the way Goehler said. Well, they worked overtime that night ; 
Thorwarth cut the angle iren out, and then next I saw them bent— 
that is, when they pretty near got done, and then the corners fitted 
just like this piece here, referring to Goehler Exhibit Model No. 5. 
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Q. 9. You will please state as near as vou can the year, month, 
and day when this occurred. 

A. 9. Well, I can’t tell exactly when it was, but it was either in 
the last days of October or the first week in November, 1881. 

Q. 10. How many such angle bars did you see bent of that kind 
at or about that time? 

A. 10. I was only present at that one, but there were two bent 
that I saw. 

Q. 11. Was Moses Mosler present at the one you saw being bent ? 

A. 11. No, sir; he was not. 

Q. 12. What time in the day was this bar bent that you saw being 


A. 12. Well, sir, it was before noon, but I cannot tell the hour. 

Q. 13. How did you know they worked overtime that night ? 

A. 13. Well, sir, me and Thorwarth always put up machinery 
together and we had an emery wheel to put up, and that day we 
didn’t put any up,and he told me that he had to work overtime to 
‘cut out that round-corner angle-iron hoop. 

Q. 14. But you didn’t remain after regular working hours to see 
them cut that one out, did you? 

A. 14. No, sir; I did not. 

Q. 15. Do you know whether there was a safe made at or about 

that time that contained one of these angle bars? 
145 A. 15. Yes, sir; I know that one of them was used ina 
safe. 

Q. 16. Do you know when the safe was finished ? 

A. 16. Well, I don’t know exactly ; it got finished about a week 
after they made the hoops, but I can’t say exactly. 

Q. 17. Did you know of any round-cornered safes being made in 
that factory prior to that time upon a different principle? If you 
did you may state the character of their construction and illustrate 
by reference to the models upon the table before you if they answer 
your purpose. 

A. 17. Yes, sir; I know of round-cornered safes being made at 
that time in that factory upon different principles. The first one 
was made Jike this here, Exhibit Model Mosler Round-Cornered Safe 
No. 1; they put small pieces in the angles like this, and then they 
yut a round frame on, and then they made on like this, Exhibit 
Mosler Model Round-Cornered Safe No.2. They didn’t bend the 
angle iron as shown in that model, but took two pieces that joined 
at the round corner. 

Q. 18. When you first went to work for that concern what did you 
work at? 

A. 18. I set up fire-proof safes. 

Q. 19. How long did you work setting up fire-proof safes ? 

A. 19. Nearly six months, and I got sick. 

Q. 20. Did you while you were setting up fire-proof safes set up 
any of those round-cornered safes that you have described as being 
similar to the Exhibits Models Mosler Round-Cornered Safes Nos. 1 
and 2? 

A. 20. I did not, sir. 
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Q. 21. Did you ever have any conversation with Mr. Moses Mosler 
or Michael Hemler with reference to the invention of Goehler you 
have just described, or were you present when any such conversa- 

tion took place? If so, state its substance. 
149 A. 21. IL had no conversation with either of them and I 
was not present when any such conversation took place. 


Adjourned until 93 a. m., December 14th, 1882. 


Q. 22. About how many round-cornered safes, such as shown in 
the Exhibits Mosler Round-Cornered Safes Nos. 1 and 2, would you 
say were made by that concern prior to the time when Goehler made 
his invention ? 

A. 22. They were made a good while before Goehler made his 
invention : one of each was made; that is all I saw. 

Q. 23. Would it have been possible for a round-cornered safe made 
upon angle bars cut and bent like the Goehler Exhibit Model No. 
5 to have been made in that factory during the time you were at 
work in it and prior to the time when Goehler made his invention 
without your knowing of the fact? 

A. 25. No, sir. 

(. 24. You state in answer 9 that Goehler first showed you his 
invention in the last days of October, 1881. I want to know how 
it is you recollect that as the time when Goehler first exhibited his 
invention ? | 

A. 24. I have two things by which I know that it was at that 
time; the first is they got that big emery wheel that is set on the first 
floor now, that came down from the exposition about two weeks 
after closing, and then we had to set up that first—Thorwarth and I; 
that took us about over a week before it was in good condition, and 
the other reason is, the same day when Goehler bent that angle iron 
hoop round, at dinner time, when we were sitting together, I said to 
those men, “ If Goehler would have found that out about four weeks 
sooner and had bent that angle iron hoop in the exposition then he 
would have got the premium.” These are the two events 1 remem- 
ber by. 

Q. 25. When did the exposition you speak of commence and 
when did it close? 

A. 25. It commenced the 6th of September and closed the 6th of 

October, 1881. 
150 (. 26. Well, was it after Thorwarth and yourself had set 
up the emery wheel that Goehler showed you his invention ; 
and, if so, how long after ? 

A. 26. Yes, sir; 1t was afterward. Maybe it was two or three 
days; maybe shorter; maybe four or five days. 

(. 27. How long before Goehler left the employ of the Mosler 
Safe & Lock Company was it that you knew that he was going to 
leave, if you did knowit? And if Mr. Goehler at that time made any 
statement as to when or why he was going to leave you will please 
state it. 

A. 27. He told me about four or five weeks before that he was 
going to leave; he didn’t say when. He says he would get a better 
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place in a machine shop as foreman, and that Hemler had been too 
rough with him all the time. 
Cross-examination by GEORGE MURRAY: 

X Q. 28. When Did Goehler leave Mosler’s Safe and Lock Com- 
pany ¢ 

A. 28. It was in February or March, 1882. I didn’t keep any 
book memorandum. 

X Q. 29. Is that as near as you can come to it? 

A. 29. Yes, sir. 

X Q. 30. Where are you working now? 

A. 30. Iam night watchman at Mosler, Bahman & Co.'s. 

X Q. 31. How long have you beenin the employ of Mosler, Bah- 
man & Uo. ? 

A. ol. Since the middle of June, 1882. 

X (). 32. Where did you first see the three models that are now 
on the table before you” 

A. 32. The first time I saw these models, Mosler model round- 
cornered safes Nos. 1 and 2, was yesterday, here. When I came | 

saw them on the table, and I saw this one, Goehler Exhibit 
151 Model No. 5, in the factory of Mosler Safe & Lock Company, 

but I ain’t sure this is the very one I saw, but it is like it; 
that was about November, 1851. 

X Q. 33. How much of that first angle bar was bent like Goehler 
Exhibit Model No. 5 when you saw Thorwarth bending it, as you 
say ? 

A. 33. The whole four corners I saw bent. 

X Q. 34. Did you see Thorwarth or Goehler, or any one, bending 
the four corners of that bar, and were you present whilst all of the 
four corners were bent? 

A.34. Goehler and Thorwarth had two corners already bent when 
I came there, and I saw the third bent, and was there when they 
bent the fourth. 

X Q. 35. Give the names of all the persons who were present when 
the third and fourth corners were bent. 

A. 30. There was me, a couple of them blacksmiths—I don’t know 
their names—and Hemler came there, and Goehler took the square 
to see if the angle-iron hoops were square. 

X Q. 36. Are you sure that was the first bar so cut out and bent ? 

A. 36. Yes, sir. 

X Q. 37. Are you also sure that there were no other persons pres- 
ent than those you have named ? 

A. 37. I am sure there were no others present. 

X Q. 38. What time of the day do you say this was? 

A. 38. This was before noon. I know it was after 9 or 10, before 
dinner time. 

X Q. 39. How long was it after that angle bar was bent before the 
next one was cut out and bent? 

A. 39. About a day. 

X Q. 40. Did you see the next one cut out and bent? 

A. 40. No, sir. 
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X Q. 41. When did you first see the second one that was cut out 
and bent ? 

A. 41. I saw it a couple of days afterward, standing in the black- 

smith shop. It stood there for a good while, too. 
152 X Q. 42. How long after this first bar was bent was it that 
the punches were made to cut out the corner? 

A.)42. Over a month. | 

X Q. 48. How many bars were cut out by hand before the punches 
were |made ? 

A. |43. Only two. 

X Q. 44. Did you see any experiments performed, looking towards 
the bending of these angle bars, before you saw Thorwarth bending 
that first bar? 

A. 44. No, sir. 

X Q. 45. Was the bar bent the same day that it was cut out? 

A. 45. Yes, sir. 

X Q. 46. And was it bent the same day that Goehler showed you 
that paper model? 

A. 46. Goehler showed me the paper in the morning, and in the 
afternoon he rot the angle iron, got if straightened and cut out and 
worked overtime on it, but they didn’t gel everything cut out before 
the néxt day, in the morning; they didn’t bend it that day, as they 
didn’t get done; I inean the day he showed me the paper. 

X Q. 47. What emery wheel were you and Thorwarth setting up 
when he was taken away to work on this angle iron? 

A. 47. We were setting up that big one that came down from the 
CX position. 

X Q. 48. How near had you completed the setting up of that big 
emery wheel when Thorwarth was called away to cut out this first 
angle bar ? 

Objection by James Moore, for plaintiff. 

(Objected to as misrepresenting the witness’ testimony.) 


A. 48. If he did get called away for that, | don’t know it; if he 
was called away, it was in the last days of October, 1881, but 
153s still we got done with that emery wheel the last days of 
October, 1881, and then afterward he had to work on that 

angle iron. 

X Q. 49. Then what do you mean by your answer to question 13, 
in which you say, referring to the day that that angle iron was bent, 
that you and Mr. Thorwarth had an emery wheel to put up that 
day, and he told you that he had to work overtime to cut out that 
round angle iron hoop? 

A. 49. That was the emery wheel on the third floor. 

X Q. 50. Did you make full time the last week of October or first 
week of November, 18$1, at the Mosler Safe & Lock Company? 

A. 50. If they worked all the time, then I worked full time, and 
[ believe I made overtime in those two weeks, if they look at their 
books. 

X Q. 51. Did you know of a punch and die being missing from 
the Mosler Safe & Lock Company at that time? 
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A. 51. Yes, sir. 

X Q. 52. What time was it, and what became of it, if you know ? 

A. 52. After Thorwarth weut away Hemler asked me if I did not 
know where that punch had gone to; it was in March or April; I 
don’t know exactly, but about that time, 1882; I told him I don’t 
know anything about it. 

X Q. 53. Did you then or do you now know what became of that 
punch and die? 

A. 53. No, sir. 

X Q. 54. Were you present yesterday when Mr. Thorwarth was 
giving his testimony ? 

A. 54. I was present in the afternoon, from half past two until he 
got done. 

X Q. 55. Upon what floor of the factory was it you saw Thorwarth 
bending that angle bar ? 

A. 55. That was on the ground floor, in the same room as the 
blacksmith shop is and burglar doors are made. 

X Q. 56. When Goehler told you, about four or five weeks before 
he left, that he had an offer as foreman of a machine shop, did he 

tell you whose machine shop it was? 
154 A. 56. Yes, sir; but I forgot the name now. 
X Q. 57. Did he say he had an offer as foreman of a safe 

factory, also? 

A.57. Yes; about two or three weeks after that—a couple of weeks 
before he left. 

X Q. 58. Did he tell you whose safe factory it was? 

A. 58. Yes, sir; he said he would be down there with Mosler, 
Bahman & Co. 

X Q. 59. Did he tell you what Mosler, Bahman & Co. wanted him 
there for? 

A. 59. No, sir. 


Re-examination : 


Q. 60. From the time that Goehler showed you that paper model 
like Goehler Exhibit No. 9, one day early in November, 1881, until 
you happened around when Goehler and Thorwarth were engaged in 
bending the angle iron, as you have described, you did not know, or 
did you, what Goehler was doing with reference to putting his in- 
vention into practicable form ? 

A. 60. No: I did not. 

Q.61. May it not have been, upon closer recollection of the matter, 
that the first angle iron was bent as you have described, but upon 
the same day that the paper model was exhibited to you ? 


Objection by Mr. Murray. 
(Question is objected to as leading and not proper re-examination.) 


A. 61. No, sir; on the following day. 

Q. 62. You have stated that there were some blacksmiths in ad- 
dition to Goehler, ‘Thorwarth, and yourself present at the time of 
bending that angle iron; now, did you have any conversation with 


either of these blacksmiths at that time or when you saw the paper 
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about the probable success of Goehler’s invention? If so, state 
155 what that conversation was and give the name of the black- 
smith, if you know it. 


Objection by George Murray, counsel for Mosler. 

(Objected to as immaterial, the witness having already stated that 
Mr. Mosler, the inventor of the angle iron so bent, was not present 
at that time.) 


A. 62. I had a conversation with one of the blacksmiths with the 
name of “ Stoeckle” after Goehler showed me that paper and asked 
me “if I saw that paper, too,” and I told him “ yes,’ and I asked 
him “what he thought about it,” and he said “he was afraid that it 
won't go in iron like it looks on paper;” that was all the conversa- 
tion we had about it. 

(). 63. Did you ever, while you were in the employ of the Mosler 
Safe & Lock Company, hear Moses Mosler say that he was the in- 
ventor of this mode of cutting and bending an angle bar to make a 
round-cornered safe, or did you ever hear any person around the 
factory say that they believed that said Mosler was such inventor or 
had anything whatever to do with it? 

Objection by George Murray for defendant. 

(Question objected to as not proper re-examination and as imma- 
terial.) 


A. 63. No, sir; neither one or the other. 


Recross-examination: 


X Q. 64. Did you ever hear Mr. Mosler say anything at all about 
this invention ? 

A. 64. No, sir. 

X Q. 65. Did the blacksmith you conversed with give any reasons 
why the paper model would not work if the same cut was made in 
iron ? 

A. 65. He did not, sir. 
JOHN HARDTLE. 


Adjourned until 1} p. m. to-day. 


156 GrorGe J. H. Gornver, being first duly sworn, deposes 
and says, In answer to interrogatories : 


Q. 1. Do you speak English sufficiently well to answer the ques- 
tions that nay be put to you”? 

A. 1. I speak English, but I don’t believe I can speak plain 
enough so that I can make myself properly understood. 

Whereupon Mr. Walther, who has been sworn as interpreter, is 
called to interpret the witness. 

Q. 2. State your name, age, residence, and occupation or trade. 

A.2. My name is George Joseph Hubert Goehler; I am 36 years 
old, and 1 am a locksmith by trade, and reside No. 36 Mary street, 
Cincinnati, Ohio. 
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Q. 3. Are you the Goehler, party to this interference? 
A. 3. Yes, sir; I am the party. 


A. 3 
Q. 4. State whether you worked for the Mosler Safe & Lock Com- 
pany, when you went there, when you left, and where you have 
worked since. 

A. 4. Yes, sir; I worked for the Mosler Safe & Lock Company on 
two different occasions; the first time I cannot definitely state when 
I went there: it was in 1879, I believe, and I left, I believe, about 
three-quarters of a vear afterward, and then went back in midsum- 
mer of 1880, and quit between 15th and 20th of February, 1882, 
and I have worked since that time for Mosler, Bahman & Co. 

Q 5. In what capacity were you employed by Mosler Safe & Lock 
Company, and in what capacity are you now employed by Mosler, 
Bahman & Co.? 

A. 5. At Mosler Safe & Lock Company, on first occasion, I made 
boxes, skeleton safes, and express boxes, and on the second time | 
was appointed to the position of foreman by Moses Mosler, and | 

am foreman at Mosler, Balman & Co. 
157 (). 6. If, while you were in the employ of the Mosler Safe 

& Lock Company, you made any improvement or invention 
in cutting and bending angle bars asa means of constructing round- 
cornered safes, you will please state just what you did looking to 
that end, describing the different efforts, if any, made by you, the 
different steps in progress toward the invention, and the time when 
you made these different efforts, according to the best of your 
memory. 

A. 6. Yes, sir; I made such. I believe it was, to the best of my 
memory, on or about the 3rd day of November, 1881; it was in the 
morning that I called to my side a workman by name of Thorwarth 
and ordered him to bring a piece of angle iron about twelve inches 
long, and taking a slate pencil I made a drawing on the angle iron, 
drawing the lines with my foot rule,similar to Goehler Exhibit No. 
3, and told him to call me when he had cut out the angle; he called 
me and we heated said angle and tried to bend it, in order to make 
the round corner. It wasunsuecessful. I then ordered him to bring 
me another piece of angle iron and I showed him again with the 
slate pencil and ordered him to cut out the angle similar to Goehler 
Exhibit No. 8, and we heated that piece of angle iron and tried to 
bend it into a round corner, but as we bent it we couldn’t get these 
lines, the angle lines, to meet; the iron bulged out here in the joint 
and it wouldn’t curve right; it was not what I wanted to arrive at, 
and we made no further attempts that day, owing to the pressure of 
work in the factory, especially for that man Thorwarth. In the 
evening, as I believe, of between the 3rd and 4th of November, | 
thought over the matier at home and madea picture in my memory, 
which I surely believed could be put into practical use and succeed. 
On the 4th of November, as | certainly believe, of the year 1881, 
after | bad seen the pressure of work, which usually is finished 
by 9 o'clock, subside, I again hunted up Thorwarth and ex- 
plained to him more definitely my plans, and invited him 
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to go with me to the office of myself and Mr. Hemler 
158 the superintendent, and took a piece of paper and on it 

marked with lead pencil—it was thick drawing paper—the 
drawing. I made these two lines marked “d” and “ E E,” and then 
marked the lines“aa” and“6b6;” only the lines “db 6” were curved 
as | marked them in lead pencil on this drawing. (The drawing 
referred to by the witness in this explanation being Guehler Exhibit 
No. 1.) Then I cut it out and rubbed out the lead-pencil marks I 
had made; the paper on which this was done was of the size of 
about 6 to 8 inches long and about 5 inches high; and Thorwarth 
remarked, “It will go,” and we were both happy over the result. Mr. 
Thorwarth went back to his usual working place and I said I would 
show it to my superintendent. I went around in the shop, but 
couldn't find him, and I then went back to Thorwarth and said I 
couldn't find the superintendent and would go to see Mr. Moses 
Mosler. | went to the othee, asked for the superintendent, and Mr. 
Moses Mosler answered me from the counter, where there is an open- 
ing,no. Lhad the paper as drawn in my hand and he asked me what 
| wanted with thesuperintendent. I answered him, I have found out 
something that want to show you. He said. Let ne see it : and | 
explained the same to him. Hle then told me to immediately put it 
into practical use. Mr. Mosler at the same time told me that I 
should inform him as soon as the angle iroh was ready to be bent. 
[ went out then and gave Thorwarth the orders | had received from 
Mr. Mosler; I then laid out the hoop and told him to work it out 
and when he had finished to let me know, and he ealled me just as 
he had finished ; and as | myself was not satisfied of its practical 
working in iron, as I was not sure of it, and was not certain of its 
practical success, | then omitted to call Mr. Mosler and went myself 
and assisted Thorwarth in bending the hoop, and I then informed 
Mr. Mosler that | had bent a hoop and was satisfied with the result. 
Mr. Mosler said, os [ told you to let me know when you were ready ; | 

wanted to be present.” I said he should excuse me, I would bend 
Lod another, would make another attem pt, and would surely 

invite him to be present. As we had bent the first hoop, | 
am not positive whether the hoop was complete or not. Mr. Hemler 
came. I explained to him what we were about, and told him | had 
hunted him in order to inform him before Mr. Mosler, and told him 
that I had instructions from Mr. Mosler. I explained to him just 
how it worked and how we came to it, and then he left. I again 
gave Thorwarth orders to get another angle iron, and laid it out for 
him and ordered him to work it out. Thorwarth worked at it then, 
and as it was near quitting time he came to me and said the hoop 
was not yet done. I said, It don’t make any difference; he should 
continue on working; that there was not much to be finished ; that 
Mr. Mosler would be present also. By the time we got through it 
was dark,so we had to have lights—two lights. I went into the 
oftice and informed Mr. Mosler that the hoop was ready. He said, 
“Goehler, | can’t get away; bend away, I will be there soon.” I 
don’t know exactly how many corners were bent when Mr. Mosler 
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came, but am certain that he saw some of the corners bent while we 
were bending them. Mr. Mosler then said that he believed it would 
work. The next day (we left the hoops lying right where they were) 
I saw Mr. Moses Mosler and Michael Hemler, the superintendent, go 
to the blacksmith shop, where weon theday before had worked out that 
angle iron and bent it into a frame, and arrived there a little sooner 
than I did. On my arrival Moses Mosler and Mr. Michael Hemler, 
the superintendent, stood before the hoop and examined. They 
hadn’t it in their hands, but looked down upon it. Mr. Moses Mosler 
then asked Mr. Hemler,“’ Whose find-outisthat?” or“ Who found that 
out?” And Mr. Hemler answered, “ It is nobody’s find-out.” Mr. 
Moses Mosler said, “ Why ain’t it anybody’s discovery” “ That ain’t 
what I want to know.” Mr. Hemler then said, “That has to be so; it 
couldn’t be otherwise.” ‘Then | got mad, because Mr. Hemler,whom | 
had alwaysconsidered asa man anda friend and to whose assist- 
160 ance Il had always come, talked that way and I left them both 
and don’t know how long they staid there. Ithen bethought 
myself what I under the circumstances and such treatment ought 
to do in order that I might justify myself. I came to the conelu- 
sion to go myself to Mr. Moses Mosler and hear what he might say 
out of his own mouth concerning the statements made by Hlemler. 
I went to the office when [had come to that determination and did not 
find Mr. Mosler there, and [ met Mr. Charles Glaeser, a young clerk 
in the ofhee, and asked bim to do me the favor to tell Mr. Moses 
Mosler that when Mr. Mosler had finished his business in the even- 
ing I wanted to speak to him, and he promised me that he would 
do so. At quitting time, all the hands having gone home, I don’t 
know whether I was called or whether I went of my own accord into 
the office of Mr. Mosler, and as I came in Mr. Mosler said, “ You 
wished to speak to me,” and asked whether it was upon any impor- 
tant matter. ‘Thereupon l answered, “So faras 1am concerned, yes.” 
Mr. Mosler said, “I am going home soon and you can then there tell 
me what you have to say.” We then spoke a few words about other 
matters, ordinary subjects, and the other gentlemen having gone 
away there remained Moses Mosler, Wm. Mosler, Mr. Greenleaf, a 
member of the firm of Sargent & Greenleaf, large manufacturers of 
combination and other locks, of Rochester, New York, and myself. 
We four left the office together and went up Elm street; Mr. Green- 
leaf and Mr. Wm. Mosler walked together and Mr. Moses Mosler 
and I followed. I says, “Mr. Mosler, what did you think of 
the answer Mr. Hemler made you to-day?” Mr. Mosler said, 
“That is why I asked him, Goehler; I wanted to hear his an- 
swer; be contented; I will make it all right.” As we got up 
to Fourth and Elm Mr. Wm. Mosler and Mr. Greenleaf 
turned to the west and Mr. Moses Mosler intended to go with 
me toward a car, I believe, but changed his mind and followed 
the other two, and I went home. Later, it might have been in 
the middle of December, 1881, Mr. Moses Mosler said 
161 tome I should get ready to go with him to the patent office 
in order to properly take out the patent for the round corner, 
this invention, adding that he did not want. to swear at random, 
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and I said yes; | would go with him, thinking at the same time if 
[ went with him before I should swear or sign anything I must first 
be satisfied about his expression “ that he would make it all right,” 
ete. In the afternoon, when [ called and asked him if he was 
ready to go to the patent office, he answered me, I have had a con- 
sultation (I cannot say whether he said with his lawyer or with a 
patent agent), and this gentleman whom he had consulted had said 
that it was not necessary for him that I should be present at what 
was to be done. I think now I have answered the question put to 
me. 

() 7. Please take Goehler Exhibit No. 1 and put the lines that 
you have described as made by you In pencil into dotted lines in 
Ink. 

A. 7. I have done so. 

(). 8. In answer 6 you say that Mr. Mosler wanted you to go to 
the “patent office.” Did you understand him to mean that he 
wanted you to go to Washington or to the office of a patent solicitor 
In Cincinnati ? 

A. 8. I couldn’t have understood him to mean that we were to go 
to Washington. I had on my every-day clothes, and must have 
understood that we were to go somewhere in the city. 

().9. Had you ever spoken with any of the officers or stock- 
holders of the Mosler Safe & Lock Company or with the superin- 
tendent, Michael Hemler, prior to the fourth of November, 1851, 
about the desirability or advisability or any other matter relating 
to the getting up of a mode of cutting angle iron so as to bend it to 
form a round corner for a safe? 

A. 9. Never before the 4th of November, but often after the 4th 
of November. LSSI. 

(). 10. That is, if I understand you, you never had any con- 

versation with either of them upon that subject prior to 
162. the time when you went with the paper to show it to Michael 

Ilemler, and did actually show it to Moses Mosler as de- 
scribed in your sixth answer. If 1 am wrong in this point out 
wherein. 

A. 10. I believe I sufficiently answered that in the preceding 
answer. 

By agreement of parties the taking of this deposition is adjourned 
until 10 o'clock, December 15, 1882. 

(Juestion No. 10 r peated by interpret iv 

A. 10. No; I never spoke to anybody on the subject prior to that 
time, and | have no correction to make with the question. 

©. 11. You have stated that on the morning of the 4th of Novem- 
ber, 1881, you did not go near Thorwarth or exhibit your invention 
in the form of cut or drawing to any one until after 9 o'clock. 
State the reason of. this. 

A. 11. I may have been with Thorwarth on the morning early, 
but can’t remember having spoken to him prior to that time, for the 
simple reason that the time from 7 to 10 or 7 to 9 I mostly used to 
go through the three stories, blacksmith shop, burglar department, 
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and fitting-room,and very often the paint shop in order to see how the 
work of the previous day had proceeded and to find out what 
orders were necessary so that for the rest of the day the work could 
proceed. 

Q. 12. Did you permit your experiments towards completing that 
invention to in anywise interfere with the performance of your 
regular duties for which you were employed and paid ? 

A. 12. I don’t think the firm lost anything by it, for I always 
allowed the regular duties to be first performed, and besides I never 
neglected my duties; for if I did not get through, as, for —_——s 
if drawings were necessary, I did the work at home. 

(. 13. In reference to these round-cornered safes that were 

163 made at the Mosler Safe & Lock Company prior to November, 

1881, similar to Exhibits Model Mosler Round-Cornered Safes 

Nos. 1 and 2, how many such safes were made, if you know, and 
when they were made, and who made the first of them? 

A. 13. The Mosler Safe & Lock Company was formerly at No. — 
East Pearl street. Whether any were made there | cannot say, but 
doubt it for the simple reason because it requires a machine ora 
certain arrangement in order to bend this mantle for the round 
corners, and I helped set up the machine with a machinist by the 
name of Eberhardt, who is now foreman at Hall’s, which machine 
was for the purpose of bending that iron mantle. The first safes 
that were made with the mantle or covering I made myself; 
the frame was made just as this (Mosler Model Round-Cornered 
Safe No. 1 referred to by witness), with little angle pieces, and this 
so-called frame sat deeper, about a quarter of an inch, and was coy- 
ered partly with moulding. According to my best recollection, 
about two dozen were made and went to South America and under- 
went a different filling on account of the moistness of that climate. 
I desire to add, if these were the first ones, 1 made them. 

Q. 14. How many of these were made, if you know, during the 
year 1881? 

A. 14. From 5 to 6 were made without mouldings during that 
year. 7 . 

Q. 15. Referring to the first safe that was made upon an angle 
bar or angle bars similar to the model, Goehler Exhibit No. 5 
did it have any moulding on? 

A. 15. It had none. 

Q. 16. Who made that safe? 

A. 16. The safe went through its regular course in the factory, 
but Louis Gerwe had the most to do with it: he had to put on the 
covering and feet, and this determines the fact of its being a safe; 

I believe it was rather after than before the 15th of Novem- 
164 ber, 1881, and the man who made it had it by the day and 
not by the piece, as is the custom in that factory. 

Q.17. If you signed any paper before leaving the Mosler Safe & 
Lock Company you will please state who requested you to sign it, 
all the circumstances connected with your signing it, and, if you 
have not a copy of it, state why you did not get a copy of it, and 
state its contents, as far as you are able to do. 


J; 


pe <> © 


MOSLER, BAHMAN & CO. So 


A. 17. I signed a paper, and the circumstances were as follows: 
As I informed Mr. Mosler that I was about to leave my position and 
exchange the same for another he was not particularly elated over 
it; the matter passed over about two or three days until I definitely 
declared that 1 was going to leave; Mr. Mosler offered me a paper 
to sign; I refused to sign it, as | could not understand it and as I 
was unacquainted sufficiently with the English language, especially 
when it is written; Mr. Mosler then said “ there wasnothing wrong 
in it;” I could take it to a lawyer and have him examine it; in 
course of half an. hour we spoke again about the paper, and I asked 
to take the paper to have it examined; the paper was refused me 
for that purpose, and a clerk in the office by name of Charles Glaeser 
was requested to go with me into the adjoining stock-room and 
interpret the paper in German to me; the young man tried to do it 
and made some witty remarks, but did not succeed in translating it, 
and I refused to sign it for the moment; during this time, whilst 
the paper was presented to me the first time, the superintendent of 
the factory, Michael Hemler, Moses Mosler, Julius Mosler, and | 
were present and had considerable conversation as to why I was 
wanted at Mosler, Babman & Co.’s; and Julius Mosler, whois quite 
hot-headed, showed by his expression that if I went to Mosler, Bah- 
man & Co. and made the arrangements there that were made here 
that they could by law put me in prison ; I went back to the factory 
to my usual work, and Mr. Hemler then came to me and spoke to 

me again about my going away and tried everything to keep 
165 me there: later, Moses Mosler came to me and we agreed that 

[I should stay, and in the evening as I was going home I 
signed that paper; the contents of the paper, as I understood then 
and still understand them, were that I should testify that Moses 
Mosler always would endeavor, according to his best ability, to intro- 
duce the improvements In his factory. 

@. 18. What became of that drawing and cut of the mode of cut- 
ting the angle iron in question whieh you exhibited to different 
parties on the morning of the 4th of Nove miber, if you know ? 

A. 18. I used that paper to lay out the first : and second hoop ; 
what became of it later 1 do not know; so far as the drawing Kech 
testified about is concerned, I believe I made that later for the pur- 
pose of making the punch and die, and I did not follow it up to see 
what became of it; and it was news to me that Kech testified to 
that drawing only, as I thought he was in the neighborhood at the 
bending of the first two frames, and that he could testify to that 
fact. 

Q. 19. When, as you say, Moses Mosler came to you in the fac- 
tory, as you have described in answer 17, after your conversation in 
the office in reference to your leaving the employ of the company, 
what inducements, if any, did he hold out to you, or what reason, 
if any, did he give for the desire that he had that you should re- 
main in the employ of the company ? 

A. 19. Mosler, Bahman & Co. had offered me $18.00 a week, and 
Mr. Mosler then offered me $19.00 a week, and asked whether it 
was merely a money question which induced me to leave; after I 
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had complained of Michael Hemler’s treatment as one of the rea- 
sons why I wanted to leave he said he had talked with Mr. Hemler 
in reference to the matter and it would certainly go better in the 
future; that is all. 

Q. 20. After you made application for patent for the invention 

here in controversy how much did you talk about it with the 
166 various persons whom you. expected to testify or who have 

thus far testified in this case,and what was your habit in this 
regard ? 

A. 20. I talked with all the witnesses who have testified, but only 
after I found out that it was necessary to have witnesses. I[ thought 
over what would be required as testimony and hunted up and 
talked to the witnesses, with the exception of one who came to me, 
and only after he had a subpeena. This witness came to exchange 
some books he had borrowed and told me you, Mr. Murray, had 
talked with him in your office, probably being called there by Mr. 
Mosler. I, of course, informed myself of what was necessary ; every 
one would do the same thing. 

(. 21. Is it or not the fact that some time after this interference 
was declared you had made it a rule to avoid talking upon the sub- 
ject with any person that you thought might be called as a witness, 
because you thought you had no right so to do; and that you only 
spoke to them as to what they knew after being advised and urged 
so to do by the attorney now examining you? 

Objection by Mr. Murray, counsel for defendant. 

Objected to as leading and suggestive of an answer different from 
what the witness has already testified to. 


A. 21. I never made it a business to telk with any one about it 
until I gave Mr. Moore the names of the witnesses I wanted sub- 
peenaed, and he asked me what they would testify to, and I told him 
I did not know myself what they would say, and he advised me to 
place myself in communication with those persons in order to ascer- 
tain what these people knew of the matter, and many of them testi- 
fied to more on the stand than I[ actually thought they had knowl- 
edge of. 

Adjourned until 1} p. m. to-day. 


Cross-examination by Mr. Murray for defendant: 


X Q. 22. Is between the 15th and 20th of February of this 

167 —year, as near as you can come to, the time when you left the 

Mosler Safe & Lock Company and went to work for Mosler, 
Bahman & Company ? 

A. 22. That is as near as I can come now; I didn’t consider it of 
so much value, or I could have ascertained it exactly; the books of 
Mosler, Balman & Co. would have made it exact for me. 

X Q. 25. How long was it after the time you signed the paper 
you have spoken of? 

A. 23. I believe I signed that paper on a Saturday. The next 
week I worked Monday, Tuesday, and Wednesday morning, and 
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the balance of week I took for myself, and I believe I began work- 
ing for Mosler, Bahman & Co. the following week. 

X Q. 24. Do you mean that you worked the Monday, Tuesday, 
and Wednesday morning of the following week after the signing of 
that paper for the Mosler, Safe & Lock Company, and then it was 
the week after that again you went to work for Mosler, Bahman 
& Co.? 

A. 24. Yes, sir. 

X Q. 25. And how long after that time (the time you went to 
Mosler, Balhman & Co.) was it that you signed your application for 
a patent for the invention which is here in controversy ? 

A. 25. During the three days that I did not work in that week I 
gave Mr. Layman orders to work out the application, and I think 
the application went off that week. 

X Q. 26. Who went with you to Mr. Layman when you made 
your application for a patent? 

A. 26. A Mr. Hintz, Julius C. Hintz. 

X Q. 27. The angle iron that you bent similar to Exhibit No. § 
you say you heated and tried to bend it. Were the other angle 
irons that you bent which were cut out similar to Goehler Exhibit 
No. 1 also heated before they were bent? 

A. 27. No; they were bent cold; one of them was, as has 
168 been stated heretofore, bent after quitting time, and there 
was no fire there then; the other one was bent cold also. 

X Q. 28. Who told you to make experiments to ascertain whether 
an angle iron could be cut out and bent like Exhibit Goehler 
No. 5? 

A. 28. Noone. You will notice here, between these two models 
(Exhibits Mosler Model Round-Cornered Safes Nos. 1 and 2), an ad- 
vancement in the mode of construction ; here (referring to No. 1) are 
two little angle pieces, and if the angle was longer more apgle pieces 
would be required, and here (referring to No. 2) the angle iron is 
bent, and if extended, no new pieces or small pieces, like in No. ], 
would be required, and every mechanic can see that it would be a 
better job. Asa mechanic, the idea forced itself upon me that as 
the angle iron on the inside could do the whole service if properly 
made why throw away the mantle or covering? Why not let the 
angle iron do the whole work ? 

X Q. 29. And that, you say, was what suggested to you to cut out 
an angle bar to form the front and back frame of a round-cornered 
safe; or, is that what you mean? 

A. 29. Yes, sir. 

X Q. 30. How long had they been making round-cornered safes 
constructed like the Exhibit Mosler Round-Cornered Safe No. 2 be- 
fore the time you claim to have made the invention represented by 
Goehler Exhibit No. 5? 

A. 30. The time I cannot give; there were not many of them 
made. I believe that at the time I made the angle bar, as in Ex- 
hibit Goehler Model No. 5, there was one made according to Exhibit 
Mosler Model Round-Cornered Safe No. 2 in the shipping depart- 
ment; it hadn’t this angle inside made by the angle iron, and the 
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cement would eat through in both models and all corners would 
show the effect of it. 
X Q. 31. Wouldn’t the cement go through in model Exhibit No. 
2 equally as well as in Exhibit Model No. 1? 
A. 31. In No. 2 it would not work itself through so easily as in 
No. 1; it can work itself through in No. 2 in the corner easier than 
at any other place. 
169 X Q. 32. Under whose directions were the models, Exhibits 
Mosler Round-Cornered Safes Nos. 1 and 2, made? 
A. 32. They were made under my directions, but he who made 
them was not under my control. 
X Q. 33. Were they made as you directed they should be made’ 
A. 33. No. 1 was made exactly as I. directed. No. 2 was not so 
made, but I did not see it until they were both finished, or I would 
have had No. 2 different. 
X Q. 34. In the safes made by the Mosler Safe & Lock Company 
like the Exhibits Mosler Round-Cornered Safes Nos. 1 and 2 how was 
the outer sheet or covering bent? 


A. 54. They were bent by a machine, as long as the safes were made. 


The machine was fastened to a post and stood in the blacksmith 
shop. 

X Q. 35. Was that machine there when you first went to work 
for the Mosler Safe & Lock Companv ? 

A. 35. No, sir; I said this morning when it was made. 

X Q. 36. When was it made? 

A. 36. When I worked there the first time; Tool-Maker Eberhardt 
made it and I helped set it up. 

X Q. 37. I mean, was it made while Hemler was foreman of while 
Burkmeyer was foreman ? 

A. 37. It was made while Burkmeyer was foreman, and was in 
use as long as the firm of Mosler Safe & Lock Company occupied 
the premises of Mr. Dodds on Pearl street. When the firm removed 
to its own factory it remained in the cellar for a some time, and by 
chance an order for such a safe came in, and I told Hemler, the 
superintendent of Mosler Safe & Lock Company, that in order to get 
such a safe ready it was necessary that a machine that was then in 
the cellar, of whose existence Hemler knew nothing, would have to be 
set up, and thereupon I ordered Tool-Maker Herman Schmidt to 
fasten the machine to a post designated by me, situated in the 

blacksmith shop. 
170 X Q. 38. Is that the machine you and Eberhard set up’? 
A. 38. Yes, sir; one and the same. 

X Q. 39. Before you cut out the paper model, similar to Goehler 
Exhibit No. 2, and exhibited it to some of the witnesses who have 
testified in your behalf, had Mr. Hemler, the superintendent, cut 
out any paper models or paste-board models representing how an 
angle bar might be bent to form a frame for a round-cornered safe 
and exhibited such model or models to you ? 

A. 39. Never; and I believe that to this day he is not able to cut 
the same out without practicing beforehand. 
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X Q. 40. Did he ever make any attempt to show you how any 
cut in an angle iron should be made so as to permit it to bend so as 
to form a round corner for a safe ? 

A. 40. No; or I would never have had to make attempts myself. 

X Q. 41. Did he never tell you to cut out an angle bar, or try to 
cut out an angle bar, so that it would bend to forma frame fora 
round-cornered safe? 

A. 41. No, sir. 

X Q. 42. Did you know, before you cut out the paper similar to 
Model Exhibit Goehler No. 2 that Mr. Moses Mosler or Mr. Hemler 
desired to make safes having frames made of angle bars cut out and 
bent with rounded corners? 

A. 42. No, sir; [ never was admitted to such conferences—I never 
was invited—and know to this day of no such desires. 

X Q. 43. Then what did you mean by stating to one of the wit- 
nesses, Mr. August Schultze, who has testified in your behalf, when 
you exhibited the model to him, by the expression, “I think I have 
it now ; the way they are going to make the safes?” 

A. 43. Above all we must consider here that I spoke with Schultze 

in German, and that whenever a foreman works in a shop he 
171 uses the expression “ we ” and considers himself as a party in 

interest, and consequently I could not have meant how these 
or those were going to make them, and as the experiment of the day 
before proved to be a failure I had the right to say I had it “ now,” 
and that Schultze had knowledge of the experiments the day before; 
his own expressions shows it, where he says that I had taxed my 
brain with it. 

X Q. 44. Then you simply meant by “we” yourself, and it was 
perhaps a form of expression you had acquired while editing a 
paper, for | believe you occupied such position, did you not ? 

A. 44. If, for instanee,a laborer asks for more wages and I answer 
him, “The present condition of our business don’t permit us to pay 
more,’ or if I reduced the wages of a workman and used the ex- 
pression, “ We won’t pay any more in future,” and Mr. Murray was 
the proprietor, would he not be satisfied with that use of “we?” 
Consequently I did not mean myself when I said “we;” I corre- 
spond partly yet for a paper and | have edited one. 

X Q. 45. Did you have anything to do with the employment of 
the hands or fixing their compensation while you were in the em- 
ploy of the Mosler Safe & Lock Company ” 

A. 45. If workmen were engaged or any were necessary I consulted 
Mr. Hemler, and if he or I had a workman we knew of we got him. 
The wages were fixed every Tuesday morning; Mr. Hemler took up 
the time of the piece workers and I for the day workers. The wages 
of the piece workers were regulated generally by our consulting, 
and as to the day laborers the superintendent always had to give 
his consent. 

X Q. 46. What did you mean when you said to Mr. Schultze about 
a month before the time you showed him the proper model cut out 
like Exhibit Goehler No. 2 and the time he eomplained to you about 
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the labor of making safes or express boxes made upon round- 
172 cornered angle-bar frames cut out like Goehler Exhibit No. 3 

and welded at the corner that “that kind of angle bar, so cut 
out, bent, and welded, would be soon abolished ? ” 

A. 46. Firstly, I don’t believe 1 made any such remarks, and, sec- 
ondly, it is not the duty of a foreman to always tell his workmen 
what he thinks, and Schultze is known a3 one who would exact the 
highest wages for his labor, and if I used the expression it was be- 
cause Schultze having piece work earned more thereby than day 
laborers, and I made the remark, if I did so, only in order to have 
him remain contented with his earnings for that safe. 

X Q. 47. Did you make the remark, and if you did make it was 
it for the reason you have stated? 

A. 47. I don’t think I made it and if I did it was only for that 
object. 

X Q. 48. How long before you left the Mosler Safe & Leck Com- 
yany had you negotiated with or been offered a position by Mosler, 
Sehaen & Co.? 

A. 48. About three or four weeks prior I met in a saloon the present 
business manager of Mosler, Balbman & Co., the saloon keeper, 
Christ Endes, being present, and I informed him that if a position 
could be found where I could better myself I would make use of the 
same, and if he could assist me in that direction I would be obliged 
to him. 

X Q. 49. Who is the present business manager of Mosler, Bahman 
& Co.? 

A. 49. Mr. Hintz, so far as I know. 

¥. Q. 50. Did Mosler, Bahman & Co. send for you or did you meet 
Mr. Hintz accidentally? 

A. 50. This meeting was accidental. 

X Q. 51. Were you sent for subsequently ” 

A. 51. Yes, sir; he sent for me and I sent for him while we were 
negotiating. 

X Q. 52. Do you recollect having made an appointment with 

Mosler, Bahman «& Co. or some one connected with that firm 
173 just before you left Mosler Safe & Lock Company and com- 
municating that fact to Mr. Moses Mosler and asking his per- 
mission to go off during working hours to keep that appointment? 

A. 52. Yes, sir; I remember that very well. 

X Q. 58. Did Mr. Mosler at that time offer you any inducements 
to remain with the Mosler Safe & Lock Company, and did he not 
request you that if you took a position with Mosler, Baiman & Co. 
that you would give him a few weeks’ notice in order that he might 
get some one to take your place, and did he raise any objection to 
your keeping the appointment? 

A. 538. The question put is very agreeable to me; Mr. Moses 
Mosler may have offered me inducements to remain; I don’t 
want to dispute that and I don’t want to deny that he wanted 
me to give him notice of my leaving, but there is an in- 
cident to be recalled, and that is that Superintendent Burk- 
meyer told me that under orders of Moses Mosler he must notify 
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me to at once give up my position, and for reasons that had no 
foundation, and where they did not consider that I was the father 
of a family; and ata time when I was negotiating with Mosler, 
Bahman & Co. I was the owner of something which I had a right to 
sell and get the best price for it, and consequently I had the right 
to gain time by taking the position they offered, as it might be ac- 
cepted by another; Mr. Mosler raised no objection ; on the contrary, 
was very accommodating. 

X Q. 54. Did you at that interview agree with Mosler, Bahman & 
Co. as to what your compensation should be, and was one of the 
donsiderations of your employment by them that you were to make 
the same kind of round-cornered safes that were being made by the 
Mosler Safe & Lock Company ? 

A. 54. I wish first, if it is agreeable, before answering that ques- 
tion, to consult with my attorney. 


To which Mr. Murray, for defendant, objects, and insists that the 
question be answered before consultation as requested. 


Statement by J. M. Moore: 


174 (Counsel for Goehler desires to say, as instructions to him, 

that if he has doubts as to whether he ought to answer the 
question—that is, as to whether the answer involves information 
that he doubts whether it is pertinent to the case and may comprise 
his relation or the rights of others, he is entitled to consult his at- 
torney before answering.) 

(Objection by Murray.) 

(Counsel for Mosler refuses to surrender the witness and insists 
upon an answer before consultation, and if the witness desires before 
answering the question to each his attorney any questions he insists 
that it must be done in the presence of the officer taking the testi- 
mony and placed upon the record. Counsel for Goehler asks the 
witness tostate upon the record whether, in view of the foregoing 
instructions, he desires to consult his attorney.) 

Witness, without consulting, desires to answer and says: 

A. In this interview nothing was said about discoveries or the 
like; I knew before why I wanted, and what I told Mr. Mosler on 
my return was more a compilation of what I had talked of with 
Mosler, Bahman & Co. in the past than what happened at the time; 
we spoke of the manufacture of round-cornered safes, but that was 
not the main subject of our conversation. 

Adjourned until 93 a. m., December 16, 1882. 


And the witness being requested to continue to answer the last 
question, the same is repeated and witness says : 


A. My wages were to be $18 per week; whether it was fixed at 
that interview or previously I cannot state; I so understood at that 
time, but I will not say that they were to be of the same kind; this 
was one of the considerations. 
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X Q. 55. Was the offer of $18 per week subsequently increased by 
Mosler, Bahman «& Co. before you went into their employ ? 

A. 55. Yes, sir; my wages were increased before I went there. 
175 X Q. 56. Can you state the time and place that increase 
was offered to you, and under what circumstances ? 

A. 56. I cannot exactly state the time, but if I am not mistaken 
it was on the Monday or Tuesday preceding the Wednesday I left 
Mosler Safe & Lock Company, at my house. ‘The business manager, 
the superintendent, and a stockholder, Mr. Naeher, paid me a visit 
and we agreed upon the fact that I was to work for them. 

X Q. 57. Then, if I understand one — your former answers, you 
had determined at the time you promised Mr. Mosler that you 
would not leave without giving him reasonable notice; that you In 
fact were determined to leave without such notice in order to punish 
him for something Mr. Burkemeyer had told you; am I right? 


Objection by Mr. Moore. 
(Question objected to as misrepresentation of the witness’ testi- 
mony.) 


A. 57. At that time I did not think of any punishment; I only 
brought that up because they want here to throw up to me what 
they had done in a former instance. If I had wanted to punish 
them I would have had ground to do so, as Mr. Burkemeyer, when 
I expressed my doubt as to his having any orders from Mr. Mosler 
to discharge me, offered to gowith me before a ’squire and swear 
that he had such orders from Mr. Mosler. You are partly right 
and partly wrong. 

X Q. 58. In what part am I right and what part am I wrong? 

A. 58. I answered the last question as I did because I cannot 
distinctly remember and certainly under what impressions I left 
there. As I informed my wife that I was going to stay at my old 
place, she ridiculed me and said that I needn’t say anything more 
to her about the ill-treatment on the part of Hemler, if I, now that 
I had an opportunity for a good position, did not reach out 

for it. 
176 X Q. 59. I simply wished to know whether or not you had 
any hw against Mr. Mosler for any ill-treatment or sup- 
posed ill-treatment he had shown toward you, and if that had any- 
thing to do with your leaving without giving him the notice you 
had promised or led him to believe he might expect, or whether 
your leaving was a question of dollars and cents merely. 

A. 59. I look at a person always from both sides: Ist, as a person 
as we all are, and as such I look upon him as a fine m: an, against 
whom I have no ill-feeling, and, 2nd, as a business man in which I 
have shown him already “that he hi as, according to my estimation, 
maltreated me. But,asI believe I am answ ering what Mr. Murray, 
lis counsel, is driving at, I will say that the reasons of my leaving 
were questions of dollars and cents, and I took into consideration 
my treatment there. 

X Q. 60. At the time you were first shown the paper you have 
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referred to or had it read to you, who were present beside yourself 
and Mr. Mosler—Moses Mosler. 

A. 60. I cannot remember; it was in the office, outside of the 
partition or railing; who was present | don’t know. 

X Q. 61. Did you go to the office of your own accord or were you 
sent for by Moses Mosler ? ; 

A. 61. I cannot remember. 

X Q. 62. Was it previous to or subsequent to that time that you 
informed Mr. Mosler of your intention to leave and go to work for 
Mosler, Bahman & Co. ? 

A. 62. It was afterward, but at the same interview. 

X Q. 63. At that interview did Mr. Mosler offer you any induce- 
ments to remain with the Mosler Safe & Lock Company ? 

A. 63. I think not; I think that was later. : 

X Q. 64. Please state the conversation, as nearly as you can, that 

took place between yourself and Mr. Mosler at the interview 
177 during which he offered vou the same wages you had been 

offered by Mosler, Bahman & Co., where the interview took 
place, and who beside yourself and Mr. Mosler was present. 

A. 64. Im the first place I cannot remember that Mr. Mosler made 
me the same offer made me by Mosler, Bahbman & Co. He offered 
me a dollar more per week than the firm of Mosler, Bahman & Co., 
and I can’t remember where it was; there was a great deal spoken 
that day about the matter; I don’t know who was present. 

X (). 6D. Did you state to Mr. Hemler that you would prefer to 
remain in the position you had if you received the same wages ($18 
per week ) that you had been offered by Mosler, Bahman WN 8 and 
then after that were vou not sent for by Mr. Mosler, and did you not 
go to the othee: and in response Lo the question by Mr. Mosler as ty 
whether or not wages was the only question as to whether you would 
remain or not did you not answer him in the affirmative; and were 
you not asked by Mr. Mosler why if that was the only question you 
had not come to him and asked for an advance if you thought you 
were not getting as much as you thought your services were 
worth; and did you not in reply say that you had a delicacy about 
such matters and that you thought your merits should be rec- 
ognized without solicitation on your part; and then did not Mr. 
Mosler say that your wages would be raised to $18 per week, and 
also blame you for not speaking to him freely upon the subject 
before that time; and did you not then express your satisfaction 
and agree to remain at $18 per week; and did not this interview 
take place in the office; then, subsequent to that interview and on 
the same day, did not Moses Mosler meet you in the filling-room 
and say to you in substance, “ Now, Mr. Goehler, in order to show 
you that I do appreciate your services, instead of the $18 which you 
were promised, and for which you agreed to remain, I have deter- 
mined to give you $19 per week?” 

Objection by counsel for plaintiff. 
178 (Objected to for indefiniteness.) 


A. 65. I stated yesterday that at that time I looked upon myself 
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as the seller of an article, and the most of the talks that oceurred 
were for the most part calculated to gain time; for example, if all 
these questions would be answered with a “yes,” it would amount 
to nothing in the matter we have on hand, for on the part of Mr. 
Mosler promises were made to me which he did not keep, and if I 
can’t remember all these little matters I have sufficiently explained 
why in a former answer. 


Objection by Mr. Murray, counsel for defendant. 
(Answer objected to as not responsive to the question.) 


X Q. 66. Mr. Goehler, you should remember for the present that 
you are merely a witness in this suit, and that it is your duty to fully 
and fairly answer all the questions put to you without regard to what 
your opinion may be as to the bearing of your answer on the case, 
and now | ask you to state whether or not your answer to the former 
question is an affirmative or negative one. 


Objection by Mr. Moore, counsel for plaintiff. 

‘(Objected to, as the function of a witness is to give testimony and 
not to construe and make an argument upon it.) 

Statement of Mr. Murray: 

Counsel for defendant states. that the last question asks for an ex- 
planation of the former answer, and believes that instead of calling 
for an argument it calls for a categorical reply. 


A. 66. The answer is neither affirmative nor a negative answer. 

X Q. 67. Is question 65 capable of a categorical answer? 

A. 67. No, sir; it cannot be answered neither by “ yes” nor “no,” 
as | remember some things and do not remember others therein 
stated. 

X Q. 68. Then take up that question again and answer it ‘ 
179 = fully, so far as you know or remember, and state what parts 
of it you do not remember and what parts you do remember. 

A. 68 I remember that Mr. Mosler and I spoke to each other 
about the reasons why I did not demand higher wages for some 
time past, and I believe that I answered that I did not think it 
proper for a foreman to ask for higher wages, and I am astonished 
to-day, after I see into it, that after the invention I made and which 
they made use of gave such heavy profits they did not raise my 
wages Without any further argument or demand on my part. It is 
very easy to say, “ask higher wages,’ when you don’t know whether 
you will get them or be set upon the street; besides, it is, according 
tomy view of the world and things, no honor toa firm that they 
come to the conclusion that a foreman has over night become worth 
$3 more wages. I have other views on the subject, which I will not 
detail now. I stated in a former answer that I did not remember 
certain matters, some of which, by the discussion brought about by 
questions, I may afterward remember; for example, I remember 
that Mr. Mosler spoke to me in the filling-room and offered me $19. 
The rest of the matters mentioned in the question I do not now re- 
member. 
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X Q. 69. Then, if I understand your last answer, you do recollect 
the first interview which took place in the office, and that the sub- 
stance of the conversation detailed in question 65 as having taken 
place at that interview is correctly stated in said question 65, and 
that vou do recollect the second interview in the filling-room, and 
that the conversation which took place at that interview was sub- 
stantially as detailed in question 65? 

A. 69. I said before that so many interviews took place that I 
cannot state what occurred at any particular interview; but this, I 
believe, I can affirm, that the $19.00 were offered me by Mr. Mosler 
in the interview in the filling-room, and this was the last interview 

he and | had together in the matter. 
180 X Q. 70. Do you recollect whether or not you stated to Mr. 
Hemler, just before the interview at which you were offered 
the $18.00 per week, that if the Mosler Safe & Lock Company would 
pay you the saine price you were offered by Mosler, Bahman & Co. 
you would not change your position ? 

A. 70. I said already what I remembered of question No. 65, and, 
besides, I cannot remember to have so stated to him, and if the coun- 
sel has his information from Mr. Hemler on this point, then I don’t 
believe I said it; it is not necessary here to state why, but if it is de- 
manded I will state it. 

X Q. 71. All that is demanded of you here is to answer the ques- 
tions as put to you, and you are requested hereafter to Just answer 
the questions, and if you desire to write a brief or argument in this 
case that you do it at some time when the time of Mr. Mosler or his 
counsel will not be wasted. Was it after that interview in the 
filling-room that you signed the paper you have spoken about? 

A. 71. Yes, sir; it was. 

X Q. 72. State, as fully as you can, what took place at the inter- 
view when that paper was signed, and give the names of all who 
were present. 

A. 72. I can’t remember any more who was there; I hardly think 
any one else than Mr. Mosler and myself were present; it was just 
as we were going home. 

X Q. 73. How many names were signed to that paper when you 
signed it, and how many names were signed to it when you last 
saw it? , 

A. 73. Mike Hemler signed it the first time it was shown to me; 
I just recollect that fact at this moment, of which I never even told 
Mr. Moore, my attorney; and when I signed I saw no other names, 
not even the name of Michael Hemler—that is, 1 am not positive 
that his name was there; if it was there it must be ahead of mine, 

as I signed it later. 
18] X Q. 74. Did you go to the office without solicitation from 
any one that last time and request Mr. Mosler to let you have 
the paper, stating that you wanted to sign it? : 

A. 74. I went through the office as I always went through it, when 
I thought it was open; the superintendent and foreman always do 
so; and I then signed it. Mr. Mosler and I spoke together for awhile, 
but I cannot remember that I asked for it. 
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X Q. 75. Can you remember what took place? Was it at that 
time or the interview previous to that that Charles Glaeser and 
yourself went out into the stock-room that he might translate the 
paper to you out of the hearing of Mr. Mosler or those who were in 
the office ” 

A. 75. No, sir; it was not at that time that Glaeser went into the 
stock-room to translate it to me. I can’t remember what took place 
between Mosler and myself. 

X Q. 76. How many interviews did you have with Mr. Mosler 
about that paper ? 

A. 76. I can’t say; we spoke three or four different times. 

X Q. 77. Did you remember, when you were giving your answer 
to direct question 17, that there were more than two oceasions when 
that paper was spoken about between yourself and Mr. Mosler? 

A. 77. (Witness, after requesting that answer 17 be read to him, 
which is done, answers as follows:) At the moment I did not re- 
member it; I was giving the narrative of what occurred without 
reference to the time it occurred—that is, | don’t mean to say I did 
‘not remember it; it did not come up in the narrative I was giving. 

X Q. 78. Can you state where those three or four interviews took 
place, and were they all between the time you say Michael Hemler 
signed the paper and the last time you say you signed it? 

A. 78. Of course; only I can’t say what we meant by time. 

182 ‘The Messrs. Mosler are excitable people; they begin a thing, 

go on with another, come back to the first subject, branch off 

on another, ete. The interviews were mostly in the office; I can’t 
remember where else they were. 

X Q. 79. You say, in answer to question 17, the young man 
Charles Glaeser went into the adjoining stock-room and tried to 
translate the paper to you, but did not succeed in translating it. 
How do you know he did not succeed in translating it? 

A. 79. Because I could not understand what it meant, and because 
he was satisfied when I said, “ You can’t do it.” 

X Q. 80. Did he read it in English to you? 

A. 80. Yes, sir; he did. 

X Q. 8]. Did you not say to him that you understood it and that 
it was not necessary to translate it, as you understood it the first 
time when Mr. Mosler read it to you? 

A. 81. No; I did not. 

X Q. 82. You say in this same answer 17 that you understood 
and still understand that the statements were “ that you should tes- 
tify that Moses Mosler always would endeavor, according to his best 
ability, to introduce the improvements in his factory.” Is that the 
best recollection you have of what vou then believed the contents 
of that paper to be? 

A. 82. In that Mr. Murray wishes me to go further into detail, IJ, 
of course, will have to accommodate him. As much as I know, and 
as is generally known, the brothers Mosler are divided among them- 
selves, and this paper wanted that I should testify that he, as presi- 
dent of the company, attended to his duties, or to compare it toa 
like paper that a workman gets from his employer as to his char- 
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acter, a letter of recommendation when the employé leaves his em- 
ployer. It may have contained, according to my views, anything 
else, except to ask that I surrender rights that belonged to me; this 
I never understood it to contain. 
X Q. 83. Then why did you refuse to sign it the first time ? 
183 A. 383. Because it was handel to me to sign right there and 
| had no time to consider it. 


Adjourned until 93 o'clock, December 18th, 1882. 
J 2 ) 


X Q. 84. You say you refused to sign the paper when first handed 
to you because you had no time to consider it. When you-did sign 
it finally had you considered it? 

A. 84. I don’t believe I said that. (Answer No. 83 is shown to 
the witness and he proceeds:) The time I signed it I thought I was 
going to stay, and | thought I would confer a favor on Mr. Mosler 
and signed the same; I don’t know anv more what I thought at that 
time; we had a great deal of conversation that day; I can’t give or 
remember all the impressions that I had that day or all that took 
place; | would have to have kept a regular day book for that pur- 
pose. 

X Q. 85. Then you had determined to stay with the Mosler Safe 
& Lock Company when you signed the paper, had you? 

A. 85. Yes, sir; I have already stated that. 

X Q. 86. You have also stated that all these interviews and con- 
versations were only for the purpose of gaining time, as you consid- 
ered that vou had something tosell. Now,after having determined to 
remain at the price which seemed satisfactory to you, did you think 
you had sold that something,and signed that paper to complete the 
transfer ? 

A. 86. No, sir; my goods were still for sale. 

X Q. 87. You have stated, in answer to question 17, that the con- 
tents of the paper, as you “then understood and now understand 
it,” was that you should testify that Moses Mosler always would en- 
deavor, according to his best ability, to introduce the improvements 
in his factory. Did you not know at that time that the improve- 
ments were already introduced, and that they were making more 
than one hundred safes a week containing these improvements ? 


Objection by Mr. Moore for plaintiff. 
154 (Objected to as a torture of the witness’ testimony.) 


A. 87. Yes, sir; I knew at that time that they were making, with 
certain improvements, I am willing to admit, a hundred safes a 
week. 

X Q. 88. I meant to ask about the improvement here in contro- 
Versy. 

A. 88. Yes, sir; I knew that they were making, you may say, that 
many a week with that improvement. 

X Q. 89. Then why did you suppose he would want you to sign 
a paper agreeing to testify to that fact, or “ that Mr. Mosler always 
would endeavor, according to his best ability, to introduce the im- 
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provements in his factory,” which improvements he had already 
fully introduced into his factory ? 

Objection by Mr. Moore, counsel for plaintiff. 

(Objected to as misrepresenting or torturing the meaning of the 
witness. ) 


A. 89. Because I believed at the moment that by signing the 
document I would indirectly admit giving away rights that I had; 
but, on considering, I did not consider I was giving away anything 
that belonged to me; I have been misunderstood in my original 
answer or it has not been properly translated ; I did not mean that 
I should testify that Mr. Mosler always would introduce, but that he 
always had introduced, improvements in the factory. 

(The last part of this answer was made by the witness after the 
notary had reinterpreted the question to the witness.) 


X Q. 90. At the time you refused to sign the paper you had de- 
termined to leave the Mosler Safe & Lock Company and go to work 
_for Mosler, Bahman & Co., had you not? 

A. 90. Yes, sir. 3 

X Q. 91. And at the time you did sign it you had determined to 
remain with the Mosler Safe & Lock Company, had you not? 

A. 91. Yes, sir; I stated that before. 
185 X Q. 92. At the time you were offered the $18.00 per week to 
remain, or at the time shortly thereafter, when you were in- 
formed that you would be paid $19.00 per week, was the signing of 
this paper one of the conditions or considerations for the advance 
you were to receive, or was anything said about signing that paper 
at either of these times ? 

A. 92. No, sir; I did not so consider it; I don’t remember whether 
anything was said about the signing of the paper or not at these 
times. 

X Q. 93. At the time Mr. Glaeser translated, or, as you say, at- 
tempted to translate, the paper to you, did you tell him that you 
fully understood the paper and its contents, and that you understood 
it the first time it was read to you by Mr. Mosler? 

A. 93. If I had said that it would not have been necessary to have 
asked him to translate it—that is, I don’t mean to say that I asked 
hiin to translate it. 

X Q. 94. Well, then, you did not make any such statement to Mr. 
Glaeser ; is that what you mean ? 

Question objected to by Mr. Moore for plaintiff. 


A. 94. That is what I mean. 

X Q. 95. The last time you came into the office and the time you 
did sign the paper did you ask for it of your own accord, stating 
that you desired to sign it? 

A. 95. I have already stated that I did not remember the particu- 
lars. Jf I asked for it I cannot see any mistake in it, as I have 
already said what I thought it was, but I don’t believe I asked for 
it. 
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X Q. 96. Is Mr. Charles Graeser a good German scholar ? 

A. 96. He always prefers to speak English, and speaks German as 
most Americans who speak German; they have not much opportu- 
nity to perfect themselves in writing German, and I do not consider 
them scholars in that regard. 

X Q. 97. Is Mr. Graeser an American or a German ? 
LS6 A. 97. I do not know what to call such people. If he was 
born in Germany I would call him a German, and if he 
born here I would eall him a German-American. 

X Q. 98. What do you call him? What is he,a German ora 
German-American ? 

A. 98. I call him “ Young America.” 

X Q. 99. Upon what kind of paper and what was its size, as near 
as you recollect, upon which that statement was written that you 
signed ? 

A. 9Q I can’t give it any more; | think it was about seven or 
eight inches long and about five inches wide, and paper like this 
with no printing on it—blank paper; I don’t know whether it had 


lines on it or not. 

X Q. 100. How long have you been in this country, Mr. Goehler? 

A. 100. I came here during the Franco-German war—between 
1870 and 1871—with my family, but I was formerly at New Orleans 
on several occasions. 

X Q. 101. During this examination you have conversed with your 
attorney in the English language, have you not? 

A. 101. Yes, sir. 

X Q. 102. Do you think if I were to read to you the paper you 
signed at that time, and about which you have been testifying, in the 
English language that you would understand it sufficiently to ree- 
ognize whether or not it was the same paper that was read to you by 
Mr. Mosler and Mr. Glaeser ? 

A. 102. I said already what I thought were the contents of that 
paper, and as I have not had possession of the paper since I do not 
think that by reading it in English I would get a different under- 
standing of it,and I don’t know whether I am able to decide whether 
it contains the same expressions as it contained. If I am allowed to 
look at my signature I will acknowledge my signature and acknowl- 

edge that it is the same paper. 
LS7 X Q. 103. You have thought a good deal about the paper 
since you left the Mosler Safe & Lock Company, have you 


’ 
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not? 

A. 103. No, sir; I only told my attorney of it when he asked me 
to tell him everything that occurred at that time. 

X (). LO4. Had you spoken to Mosler, Bahman & Co. about it be- 


fore you spoke to your attorney ? 


A. 104. Not that I know of. 

X Q. 105. When did you first speak to your attorney about it? 

A. 105. When I employed him. 

X Q. 106. When was that? Which attorney, the one here 
present or the one who made the application for a patent for you? 


ge pace 


100 THE MOSLER SAFE & LOCK CO. Vs. 


A. 106. It was prior to the time I applied for a patent ; the attorney 
was Mr. Moore. 

X Q. 107. I will now read to you in English a paper, which the 
notary will take down as I read, and I will ask you to answer, with- 
out the intervention of an interpreter, whether you recognize the 
statements I read as being the same in substance as the paper you 
signed. Have you any objections to giving your answer in 
English ? 

A. 107. Of course I object or have objections to so doing, because 
I have had an interpeter so far, and I want to keep him until I get 
through. 


Statements of counsel : 

Counsel for Mosler requests the officer to sign his name on the 
back of the paper now handed to him, so that it may be identified 
hereafter. 

Counsel for Goehler objects to any such performance or to any 
such pantomime, and denies the authority of the notary to do as re- 


quested unless the paper be offered in evidence or in some way be 


made pertinent to the case. 
Counsel for Mosler, in answer to the objection, states that he 
188 _ will put a question to the witness and read the paper, and that 
it be taken down as read by the notary or offer a compared 
copy of it in evidence, as opposing counsel may desire. 

X Q. 108. I will now read a paper to you; whereupon counsel 
for defendant Mosler, reads as follows: 

“CINCINNATI, Ouro, Feb’y 11, ’82. 
“ Moses Mosler, Esq. 

“D’r Sir: As it has been reported that we have laid some claim 
to the invention in round-cornered safes made with a bent angle 
bar, such as you have filed your application for letters patent upon, 
we desire to say to you that such statements are without founda- 
tion, and now say to you that we fully recognize that you are the in- 
ventor of such improvements, and that all we did was to construct 
the safe under your supervision and in accordance with your direc- 
tions. 

“MICHAEL HEMLER. 
“G. J. H. GOEHLER. 
“Witness : 
C. J. GRAESER.” 

Do you recognize those statements? And I now exhibit to you 
the paper and ask you, Do you recognize your signature to it? The 
paper read is marked by the notary on the back thereof as follows : 
“ For identification—Edward C. Reemelin, notary public.” 

A. 108. I said before that I would not understand the paper read 
in English any better than I did originally. The signature is the 
signature I usually use. 

X Q. 109. Is that the same paper that you signed at your last in- 
terview with Mr. Mosler before you left the Mosler Safe & Lock 
Company ? 
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A. 109. In order to say it is the same paper, ! would have had to 
have had it in my possession continually since that time. 

X Q. 110. Do you believe it is the same paper ? 

A. 110. It can be it, it might not be. 
189 X Q. 111. Do you think it is it? 

A. 111. The time has been too long for me to answer yes 
or no. 

X Q. 112. I want to know your opinion. What is your best 
opinion about it ? 

A. 112. If I say I believe it is it, it is still not said that it is it; 
the belief in a thing has always the possibility that it may or may 
not be. 

X Q. 113. I simply want your best information and belief as to 
whether the paper I exhibited to you is oris not the identical paper 
you signed and about which you have testified to having signed, 
both in your direct and and cross-examination ? 

A. 118. I believe that it is similar to it. 

X Q. 114. That don’t answer the question. Is it thesame paper— 
do you believe it is the same paper ? 


Objection by Mr. Moore. 

(Question objected to as the merest repetition, as the witness has 
already said that he recognized his signature and believed it was 
the same.) 


A. 114. I believe I have answered all I can in the matter. It is 
now 12.20, and I have made an appointment for half past twelve, 
and will be blamed if I don’t keep my appointment. We have al- 
ways heretofore adjourned at 12 m.,and I would request that we 
adjourn until 2 p. m. 


Adjourned until 2 p. m. 


X Q. 115. You say in answer to question 6 that about the middle 
of December, 1881, Mr. Mosler asked you to get ready and go with 
him to the Patent Office in order to properly take out the patent for 
the round corner—this invention—the one here in controversy, | 
assume. Will you please state that the conversation that took place 
between yourself and Mosler at that time, and if you cannot give 
the exact conversation give the substance of it, as near as you ean. 

A. 115. What I can remember of that conversation I have 
190 aboutstated. I was willing to go along and would have trans- 
ferred my right to him had I been sufficiently compensated 

for the same. 

X Q. 116. You did, you say, go to him and ask him if he was 
ready to go with you. Did you at that time or before, when he 
asked you to go, demand any compensation before you would go or 
before you would sign any papers? 

Objection by Mr. Moore for plaintiff Goehler. 
(Objected to as irrelevant and immaterial.) 


A. 116. No, sir; nothing was said. I made up my mind that I 
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would speak to him as we went to get the application, if | could find 
the opportunity. 

X Q. 117. When he told you in the afternoon that he had had a 
consultation with his lawyer or a patent agent, and this gentleman 
whom he had consulted had said that it was not necessary that you 
should be present at what was done, did he, Mr. Mosler, state any 
reasons why it was not necessary that you should be present? 

A. 117. The only reason he gave was that the gentleman had said 
he did not need me. 

X Q. 118. Did you understand at that time that Mr. Mosler had 
made application for a patent, or that he had ordered his attorney or 
patent agent to make an application for a patent, for the invention 
here in controversy ? 

A. 118. No, sir; I did not know that he had made an application 
even at the time I made my application. Mr. Moore asked me if I 
knew that Mosler had made an application and I said no, I did not. 

X Q. 119. Did you at any time before or since you left the Mosler 
Safe & Lock Company assert to Mr. Mosler or any one connected with 


‘the Mosler Safe & Lock Company that you had any rights toa patent 


for this invention or notify the Mosler Safe & Lock Company or Mr. 
Mosler himself that you would exact any pay for the use of the in- 
vention ? 

A. 119. Not that I know of. 

X Q. 120. Did you ask or request Mr. Mosler or suggest to him to 

assist you to take out a patent on this invention ? 
191 A. 120. No, sir. 

X Q. 121. You say in answer to question 40 that Mr. Hem- 
ler never requested or directed you or attempted to show you how to 
cut out an angle bar so that it would bend to form round corner or 
you never would have had to make any attempts yourself. Do you 
mean by this that you would not do as directed, or that if he had 
told you to cut out one web of the angle so that the other would bend 
round it so as to form a round corner you would not have had to 
make experiments in order to accomplish that end successfully ? 

A. 121. I always did what Mr. Hemler or any one else ordered me 
todo. If he had told me what to do, of course, if that had aeccom- 
plished the result, [ would not have had to make those different 
steps which finally landed me at the point of success. 

X Q. 122. Did he tell you to do anything or make any experi- 
ments in that direction? 

A. 122. No, sir; if he had given any orders by which any im- 
provement was to be made he would have assisted at the same him- 
self. This I can show by all the workmen in the factory. 

X Q. 123. Was Mr. Hemler in the factory when you commenced 
to make the experiments, and did he know anything about your 
making them before you showed the paper model to Mr. Mosler? 

A. 123. Whether he was in the factory or not I don’t know, and 
likewise I don’t know that he knew of any experiments I made; at 
any rate, | didn’t know of it, if he did. 

X Q. 124. In what part of the office was it where you showed that 
paper model—that Goehler Exhibit No. 2—to Mr. Mosler? 
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A. 124. I believe Mr. Mosler was behind the counter at the open- 
ing, or he may have been in front of the opening; I cannot now say 
positively. 

X Q. 125. How long did that interview last? 
192 A. 126. As near us I can remember, it ended very quickly. 
X (). 126. Did any person besides yourself and Mr. Mosler 
take part in the conversation ? 

A. 126. Not that I can remember. 

X Q. 127. How do you recollect so clearly the day, the hour or 
hours of the day, and all the conversations that took place between 
yourself and the witnesses that have testified on your behalf and yet 
so imperfectly recollect all the other conversations that I have in- 
quired about which took place subsequent to the time that first angle 
bar was bent? 

A. 127. Because I have indisputable evidence as to these facts, 
and as to the others because they are partly new and partly because 
I had thought over what I thought was my evidence and had not 
devoted that careful thought to questions brought up during the 
examination. 


Re-examination: 


Q.128. At the time that you refused to sign the paper in ques- 
tion—that is, as I understand it, when it was first presented to you— 
had you any idea whatever or belief as to what it meant or con- 
tained ? 

A. 128. No; I only feared what it might contain. 

Q. 129. At the time that you actually signed it had it been inter- 
preted, and did you think you understood it” 

A. 129. I have already stated that an attempt was made to inter- 
pret it to me, but which was not a success. 

Q. 130. Did you when you signed it think you understood it? 

A. 130. No, sir. 

Q. 131. Then why did you sign it? 


Question objected to by Mr. Murray for defendant Mosler. 


A. 131. In order to oblige Mr. Mosler. 
193 (). 132. You have heard it read to you this morning in 
English. Did you then understand it so as to now know 
what it means? 

A. 132. I heard it read this morning, and I am of the same opin- 
ion as to its meaning as before. 

(). 133. You stated in answer 128 that you refused to sign it at 
first because you feared what its meaning might be, and you stated 
in answer 131 that you finally signed it to oblige Mr. Mosler; what I 
want to know is what it was that removed this fear between the time 
you refused to sign it and the time you signed it; and what did you 
then understand it to mean? 


Objection by Mr. Murray. | 
(Question objected to, — the witness has not stated that anything 
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occurred to remove his fears, and as leading, being a mere invitation 
to the witness to explain away the effect of his former testimony.) 


A. 133. My fears were removed because I bethought myself that 
for an assignment other forms would be necessary; I have answered 
twice what I thought it meant. 

Q. 154. In answer 17 you say the contents of the paper, as [ un- 
derstood them, were “ that I should testify that Moses Mosler always 
would endeavor, according to his best ability, to introduce the im- 
provements in Iris factory;” what I want to know is, first, What does 
the word “ testify” in this connection mean? Does it mean sweur- 
ing as a witness in a legal proceeding, or does it mean bearing wit- 
ness generally? And, second, I want to know what you referred to 
in the use of the word “ improvements.” 


Objection by Mr. Murray, counsel for Mosler. 

(Question objected to as leading and suggestive and as an invita- 
tion to the explain away the effect of his testimony,and as a further 
reason that it is not proper at this stage of the examination, the ex- 
planation asked being for an explanation asked of an answer given 
en direct examination.) 


194 A. 134. I meant by “testify” what we mean in English 
by confirm or affirm, or to state generally, and by “ improve- 
ments” I meant something better, something new, nothing special, 
but used the term generally; not in the singular, but in the plural. 
Q. 155. I observe that you commonly say “we” and rarely, if at 
all, “I;” what I want to know is, Is there any rule of manners or 
good breeding or is it a requisite of good breeding among Germans 
that the one or the other term should be used; what is the fact in 
relation to these? 


Objection by Mr. Murray, counsel for Mosler. 

(Objection for the reason above stated, and for the further reason 
that it does not so far appear that the witness is qualified to testify 
as expert in the matter inquired about.) 


A. 135. No ong of any breeding among Germans who is in au- 
thority over men would use the pronoun “I,” but would say “ we,” 
even when making a command or giving an order. 

Q. 156. Is it or not the fact that the reason for your seeming 1in- 
stability or vacillatiori of purpose, as shown in your promise to con- 
tinue to work for the Mosler Safe & Lock Company, and very soon 
thereafter going into the employ of Mosler, Baliman & Co., that your 
wife had persuaded you, in view of the indignities that you told her 
had been put upon you at the Mosler safe & lock factory by Michael 
Hemler, to take advantage of the then opportunity and go to work 
for Mosler, Bahman & Co.? 


(Objected to — same reasons as 184 by counsel for Mosler.) 


A. 136. Certainly, and I would not as an intelligent German 
bring my wife into this case if I had not sworn on oath to tell the 
truth. 


s- 
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Q. 137. Did Mr. Moses Mosler, after he had been informed by 
you that you had an offer of work by Mosler, Bahman & Co., offer 
to give you a paper to show to Mosler, Bahman & Co., which paper 

was to state that the Mosler Safe & Lock Company were then 
195 paying you or had offered to pay you a certain other larger 
sum; 1f so, what was that sum per week ? 

A. 137. Such a paper was offered me, and the sum was $22 or $25; 
[ cannot positively state which; but when I asked for the paper they 
refused it. 


G. J. H. GOEHLER. 
Adjourned until 10 o'clock, Tuesday, December 19th, 1882. 


STATE OF OHIO, } 
. " » SS 
Hamilton County, j 


[, Edward C. Reemelin, a notary public within and for the county 
of Hamilton and State of Ohio, do hereby certify that the foregoing 
depositions of Henry Kech, August Schultze, Charles Buffler, Louis 
Gerwe, Herman Schmidt, Leopold Moritz, George Thorwarth, John 
Hardtle, and Creorge J. H. Goehler were taken on behalf of George 
J. H. Goe hler, 1 pursuance of the notice hereto annexed, before me 
at the office of James Moore, No. 53 Pike’s building, Cincinnati, in 
the county of Hamilton, State of Olio, on the 11th, 12th, 13th, 14th, 
l5th, 16th, and 18th days of December, 1882; that each of said wit- 
nesses was by me first duly sworn before the commencement of his 
testimony; that the testimony of each of said witnesses was written 
out by myself; that the opposing party, Mr. Moses Mosler, was 
present, with counsel, during the taking of said testimony ; that said 
testimony was taken at the office of James Moore, No. 53 Pike’s 
building, Cincinnati, Ohio, and was commenced at 9 o’clock a. m. 
on the llth day of December, 1852, was continued, pursuant to ad- 
journment, on the 12th, loth, 14th, 15th, 16th, and 18th, and was 
concluded on the 19th of said month; that | am not connected by 
blood or marriage with either of said parties nor interested, directly 

or indirectly, in the matter In controversy. 
196 In testimony whereof I have hereunto set my hand and 
affixed my seal of office, at Cincinnati, in said county, this - 
19tlf day of December, 1582 
[ NOTARIAL SEAL. | EDWARD C. REEMELIN, 
Notary Public within and for Hamilton County, State of Ohio. 


197 GOEHLER vs. MOSLER. 


In the Matter of the Interference between the Applications of 
GeorGe J. H. GokHLER and Moses Mosier for Improvement in 
safes, now pending before the Commissioner of Patents. 


George J. Murray, Esq., attorney for Moses Mosler: 

You are hereby notified that on Wednesday, the 7th day of Feb- 
ruary, 1883, at the office of James Moore, No. 53 Pike’s building, 
Cincinnati, Ohio, at 9.30 o’clock a. m., I shall proceed to take the 
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testimony of George Thorwarth, Anton Stoeckle, Frederick Bah- 
mann, and Henry Moorman, all of Cincinnati, Ohio, and of 
Leopold Moritz, of Newport, Kentucky, and of Louis Gerwe, of Cov- 
ington, Kentucky, as witnesses in my behalf. The examination 
will continue from day to day until completed. 
Cincinnati, Feb. 5th, 1883. 
GEORGE J. H..GQEHLER, 

sy his attorney, JAMES MOORE. 


vw 


Received copy hereof. 
GEORGE J. MURRAY, 
Attorney for Mosler. 


198 GreorGcE J. H. GornHLer vs. Moses Mosier. 
Before the Commissioner of Patents. 


In the Matter of the Interference between the Applications of GEORGE | 
J. H. GoknLerR and Moses Mos er for Patent for Improvements | 
‘in Safes. 


Depositions of witnesses examined on behalf of George J. H. Goeh- | 
ler, pursuant to the annexed notice, at the office of James Moore, 
No. 538 Pike’s building, Cincinnati, Qhio, on Wednesday, Febru- 
ary 7th, 1883. 


SY an 


Present: On behalf of George J. H. Goehler, James Moore, and on 
behalf of Moses Mosler, George J. Murray. 


ANTON STOEKLE, being first duly sworn, deposes and says in an- 
swer to interrogatories : 


Q. 1. Do you speak English sufficiently well to answer the ques- 
tions that may be put to you? 
A. 1. No, sir; I cannot. | 


199 Whereupon Krato F. Topp is introduced for the purpose 

of interpreting the witness’ testimony and is first duly sworn | 
to faithfully, honestly, and impartially interpret the questions and | 
answers that he may be called upon to interpret in this case. | 


Question to interpreter. Are you a relative of either of the parties 
to this suit or are you interested in any way in the subject of the _ 
controversy ? 

A. No, sir; I am not. 

Q. 2. State your name, age, residence, occupation, in whose em- 
ploy you are now, and how long you have been thus employed. 

A. 2. Anton Stoekle; 46 years old; I live at No. 99 MeMicken 
avenue, Cincinnati, Ohio; I am a blacksmith by occupation; I 
work for Mosler Safe & Lock Company; this coming March it will BY 
be five years that I have been in their employ. 

Q. 3. State whether you knew of the invention of cutting and 
bending angle irons for frames for round-cornered fire-proof safes 
such as are now made by Mosler Safe & Lock Company? If you 
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did, state when you first had knowledge of the cutting and bending 
of such angle irons and state who made that invention, if you know 


Objection by Geo. J. Murray. 
(George J. Murray objects to the last part of this question as not 
proper in rebuttal.) 


A. 3. I know nothing of this invention, because I have nothing 
to do with that class of work. I only make frames. I make round- 
cornered frames like these corners. I make whole frames. 

(). 4. State whether you ever had knowledge of the cutting or 
bending of an angle iron or angle irons similar to Goehler Exhibit 
Model No. 5; if so, when did you see the first angle iron cut and 
bent or either; state who were present, and what was then said 
about it by those present. 


200 Objection by George J. Murray. 
(George J. Murray objects to this question as not proper in 
rebuttal.) 


A. 4. About the cutting I know nothing. ‘That is not my busi- 
ness; I do the bending of this iron. The first tine [ commenced to 
work on this angle iron was March Ist, 1882. I do not know when 
the first of this class of iron was cut and bent, because at the time it 
was patented I did not have any work to do about it. 

(). 5. Do you recollect the first time you saw such an angle iron? 
If so, state when it was, as nearly as possible, and what took place 
at that time. : 

A. 5. I ean’t recollect that now. I have a great deal of work to 
do. I ecan’t remember it, as a good deal occurs and I can’t fix time. 
I seen such an iron bent round like this four or five years ago, but 
not cut in this way. The first time that I seen one cut was under 
Burkmeyer, but it was not cut like this. I simply took a cold-chisel 
and cut out a three-cornered piece and bent it round. I heated it 
and drove it together closely. There was a crack in there yet. You 
cannot cut it out with a cold-chisel — that you cannot see the crack. 

Q. 6. Well, were there safes made with that, or were they express 
boxes ? 

A. 6. That I don’t know. I can’t tell whether they were for safes 
or express boxes. They made three or four. They put them in the 
rear or back. They made some boxes; whether safes or not I do 
not know. They push them inside; you can’t notice it. 

Q. 7. I don’t want to know about the angle bars that were cut out 
for the rear corners of express boxes or the rear of safes, made like 
Goehler Exhibits Model Mosler Round-Cornered Safes Nos. 1 and 2, 
but what I do want to know is when you first saw an angle bar like 
Goehler Exhibit Model No. 5, either after or before it was bent or 

cut, and state the circumstances and time. 
201 A. 7. In the March of 1882 was the first time I commenced 
to work on such angle irons, but I recollect that I saw differ- 
ent men at the shop where I was working handling and working on 
this kind of angle iron, such as Goehler Exhibit Model No. 5, the 
preceding winter. 
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Q. 8. Who were those different men? And state exactly what 
they were doing. 

A. 8. I don’t know the names of the men that were working on it 
at that time. They are working in other shops. I saw them work- 
ing on the iron, but I can’t tell exactly what they were doing. 

Q. 9. Do you know George Thorwarth, the machinist who worked 
there, and George J. H. Goehler, the foreman, and were they the 
men you saw working at it? 


Objection by George J. Murray. 

(George J. Murray objects because the question is leading, and for 
the further reason that the witness has stated he don’t know the 
names of the men who were working at it.) 


A. 9. Lonly know George Goeller. He was foreman at that time. 
The other one I don’t know. I know that Goehler worked at it. I 
don’t know of the others. I also know that Hemler worked on it. 

Q. 10. Did you see Hemler and Goehler work at it the same time 
or at different times”? 

A. 10. They were together and stood around it in the blacksmith 
shop and talked about it. 

@. 11. Did you see such bar while being bent; if so, who worked 
at the bending of it? 

A. 11. I don’t know exactly who bent the iron. I saw Goeliler 
and Hemler standing around it. I can only say that the first iron 
that was bent after it was punched out was in another department. 
[ can’t tell who punched it out, because I could not see the punch- 
ing machine. It was bent in the blacksmith shop, and Goeller and 

Hemler stood around it while it was being bent. 
202 (. 12. Who else stood around it while it was being bent ? 

A. 12. There were five blacksmiths in the shop at the time, 
but they were at different posts of duty and were not standing around 
the iron while it was being bent. 

Q. 15. Did you see John Hardtle there while it was being bent? 

A. 13. Hardtle had a position with us at that time, but I can’t 
tell whether he was there at the time it was being bent; he had 
nothing to do with it, and I can’t tell whether he was there or not. 

(). 14. State, as nearly as you can, the vear and month and date of 
the month when this occurred. 

A. 14. It was—let me see; I worked first on these in March ; in Feb- 
ruary I worked at week’s wages, and it may be about Christmas, 1881, 
that I saw it; that is about as near asI can come to it. The black- 
smith shop was fullof men, but each one was at his post; they may 
have looked over occasion: ally. 

Q. 15. Before the time you saw that angle bar bent were there 
any other angle bars cut like Hemler Exhibit Model Unbent 
Angle Bar No. 2 or cut and bent like Hemler Exhibit Round Cor- 
ner No.2 or Goehler E xhibit Model No. 5, or any safes made on such 
angle bars? 

A. 15. None were made like these before that time—that is, I didn’t 
see them made. 
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Q. 16. Are you sure that Hemler was present or helped in the 
cutting of that first angle bar? 

A. 16. I know nothing of the cutting 

Q.17. Are you sure that Hemler was present or took part in 
the bending of that first angle bar? 

A. 17. I don’t know whether he helped at the bending, but I know 
that he stood there. 

Q. 18. Are you sure it was bent in the blacksmith shop, or did 

you only see it lying there after it was bent? 
ALS’ A. LS. | Saw it being bent, but did not see it being punched. 
(.19. Are vou quite sure that it was at the time it was 

being bent that you saw Hemler there, or may it not have been after 
it was bent that you saw Hemler looking at it? 


Objected to by George J. Murray. 

(George J. Murray objects to the question as being previously fully 
answered and as an attempt to contradict the witness’ previous tes- 
timony.) 


A. 19. I can’t exactly say whether it was at the first or last piece 
that he was present, but | saw him there several times when such 
angle irons were made. 

Q. 20. Do you recollect whether prior to the bending of that first 
angle iron Goehler showed you a piece of paper with a pencil sketch 
on it or cut out so as to show how the angle bar would bend ? 

A. 20. I know nothing of any paper that Goehler showed me. 

ANTON STOEKLE. 


The further taking of this deposition is adjourned until 1} p. m., 
this 7th day of February, 1883. 


The parties met pursuant to adjournment. 

Present: Mr. James H. Moore, for Goehler, and George J. Murray, 
for Mosler. 

By consent of parties the notary acts as interpreter for the wit- 
nesses. 


Leorotp Moritz, being recalled and first duly sworn, answers in 
answer to interrogatories as follows: 


Q. 1. You will please examine Hemler Exhibit Model Round 

Corner No. 2 and Helmer Exhibit Angle Bar No. 2 and state 1f you 

understand what they represent, and, further, whether any 

904 safes were made at the Mosler Safe and Lock Company's fac- 

tory upon angle bars such as shown in the exhibits prior to 

the time that Goehler showed you the piece of paper cut like Goehler 
Exhibit No. 6, heretofore testified to by you ? 

A. 1. This isa bar out of which to bend an angle (referring to 
Hemler Exhibit Model Unbent Angle Bar No. 2), and this (refer- 
ring to Hemler Exhibit Round-Cornered Safe No. 2) is the angle 
bar made from the straight angle bar referred to a moment ago. 
That I don’t know; I can’t say. 
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Q. 2. Question is repeated and the witness is herewith shown a copy 
of Goehler Exhibit No. 6, the original being at the Patent Office. 

Counsel for Mosler desires the interpreter to state of record whether 
or not the last part of the last answer of witness, to wit, “That I 
don’t know; I can’t say,” was not in response to the last part of the 


question, which was put to the witness after the previous portion of 


the answer was given, which part of the question is in the following 
words: “and further whether any safes were made at the Mosler 
Safe and Lock Company’s factory upon angle bars such as shown 
in the exhibits prior to the time that Goehler showed you the piece 
of pape cut like Goehler No. 6, heretofore testified to by you ?” 

Counsel for Goehler here desires to protest against this effort to 
muddy the record by substituting in place of the language of the 
witness (which it is abundantly evident was only intended to mean 
that he, the witness, did not understand the latter portion of the 
question) the opinion of the interpreter. 

Counsel for Mosler states (and asks the interpreter and officer to 
state whether he is correct or not) that the former question, which 
is in two parts, was pot put to the witness separately—that 1s, the 
first division of the question put to him by the interpreter and his 
answer taken to that part, and then the last part of the question 

put to him, and in reply to that his last part of the answer was 
205 given in the words above quoted, and the only purpose of the 

interruption by counsel for Mosler was to have what actually 
transpired appear upon the record, and now asks the interpreter 
if the statement of Mosler’s counsel is not correct. 

Inasmuch as the notary is the officer taking these depositions, the 
interpreter requests of him instructions whether he shall answer the 
question of counsel for Mosler. 

The officer instructs the interpreter that it is necessary for him at 
all times to give the full answer of the witness to any question put 
to him, and if he has not done so in the present instance he ought to 
do so now, and if he has any doubt as to the correctness of the answer 
once interpreted by him he can re-interpret the question to the wit- 
ness and see that we do get a correct answer. 

The interpreter says in answer to Mr. Murray’s statement that he 
interpreted the question to the witness to the best of his ability, and 
that the answer as given by the witness was given to the officer in 
the manner in which he has written it down, but it may be that the 
witness did not comprehend the drift of the question. 

Counsel for Mosler asks, as before, if it is not a fact that the inter- 
preter interpreted the first part of the question to the witness and 
took his answer to the first part of the question and gave it to the 
officer, and after that first part of the answer was written down then 
interpreted the second part of the question, and in reply to that the 
last part of the answer was then given. 

Counsel for Goehler says that he thinks a fair opportunity has 
been given for dissertation upon the record, and, as counsel for 
Mosler has just observed, that this matter is at my expense, meaning 
at the expense of my clients, and as there is no way of limiting this 
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waste of time and my client’s money other than by simply insist- 
ing that the deposition go on in its usual course, with permission to 
counsel for Mosler, if he be not satisfied with a full cross-ex- 
206 amination of the witness, to write such statement as seems to 
him good and have it attached to the deposition; and, in 
order to obviate the confusion incident to the foregoing, I withdraw 
the question as repeated. 

Under instructions of counsel for Goehler, Mr. Murray asking to 
make another statement, his statement is refused. | 

Counsel for Mosler asks the officer whether he refuses under the 
instructions of counsel for Goehler to accept any statements or com- 
ply with any requests made by Mosler’s counsel. 

The officer states officially that he has not done so and does not 
now, but thinks that enough has been said on both sides, and that 
the testimony is the main point at issue, and if counsel for Mosler 
or Goehler is not satisfied with an answer they ought either to re- 
peat the question or wait until cross-examination to get it straight, 
and not try to get it through an interpreter, but through the wit- 
hess, 

Counsel for Mosler objects to the ruling of the officer and asks the 
officer to state on record whether or not the question about which 
this discussion has arisen was not put to the witness in divisions— 
that is, the first part put first and the answer taken to it before the 
second part was put. 

The officer states that this is undoubtedly so. 


Q. 3. Your attention is directed to question six and answer of 
your prior deposition in this cause, and a paper cut is exhibited to 
you which is intended to be copy of Goehler Exhibit No. 6, and 
you are asked if that is a correct copy of said exhibit according to 
your recollection. 

A. 3. I think this is the same paper; it has the same form as the 
paper out of which I cut it. 

Q. 4. Were any round-cornered safes made at the factory of the 
Mosler Safe and Lock Company having angle irons like Hemler 
Exhibits Round Corner No. 2 and Unbent Angle Bar No. 2, before 

the time that Goehler showed you this cut? 


207 A. 4. No, sir; I did not see any. 
(). 5° Does the line “ec” shown on the copy correctly repre- 


sent that part of the cut that Goehler showed vou? 


A. 5. Yes, sir; it does. The lines “b” “b” ought to run up to line 
I 
Q. 6. You are asked to take another piece of paper and cut it so 
as to accurately represent what you mean by lines “b” “6” running 
up to the line “e.” 

Objection. 

(George J. Murray, tor Mosler, objects to the question as not in 
rebuttal of any testimony taken by Mosler, but an attempt to ex- 
plain away the witness’ testimony given in chief.) 


A. 6. I herewith have cut and now present the cut that I have 
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made and ask the notary to mark it Goehler Exhibit No. 11, which is 
accordingly done. 

Q. 7. Then why was,the Exhibit Goehler No. 6 cut rounding and 
this cut straight ? 

Objection by Geo. J. Murray. 

(George J. Murray, for Mosler, objects to this question for the 
same reason as he objected to question No. 6.) 


A. 7. When I made the cut marked Goehler Exhibit No. 6 the 
scissors which [ used slipped too low in the paper while cutting the 
exhibit, and that is my explanation why the Goehler cut No. 6 shows 
the top to be round instead of straight. 

Q. 8. Your attention is called to question and answer 5 of your 
former deposition, which will be read and interpreted to you, and 
you are asked in what you intended Goehler Exhibit No. 6 to differ 
from Goehler Exhibit No. 1” 

(George J. Murray, counsel for Mosler, objects to this question for 
the same reason that he objected to the preceding question.) 


A. 8. The round line on No. 6 is not right; the straight 

208 line on No. 11 is right. The question being interpreted to the 

witness, the witness says the No. 1 I saw here was too narrow; 

the line “a” was not cut out sufficiently wide, so that if it was bent 
together it would not make an angle. 


LEOPOLD MORITZ. 


GEORGE THORWARTH, being recalled and first duly sworn, deposes 
and says in answer to interrogatories : 


Q. 1. Were any safes made at the Mosler Safe and Lock Company’s 
factory prior to November, 1881, baving in them any angle bars 
like or substantially like Hemler Exhibit Model Round Corner No. 
2 and Unbent Angle Bar No. 2? | 

A. 1. As far as I saw, there were none. 

Q. 2. Was it possible for such angle bars to have been cut or bent 
in that shop, from the time you commenced to work as tool-maker, 
without you’re knowing of such manufacture ? 

A.2. I do not believe thatany could have been made without my 
having seen it. 

Q. 3. Well, were any made prior to those you testified in a former 
deposition to having assisted Goehler to make? 

Objection. 

(George Murray, for Mosler, objects, as it does not appear that the 
witness was in a position to know every safe made by the Mosler 
Safe and Lock Company while he was there.) 


A. 3. No, sir; as far as I know, there were none. 

Q. 4. According to the custom of that and similar shops, if such 
a bar was to be cut and bent, what character of workman, black- 
smith, tool-maker, or what, would be called upon ordinarily to cut 
outand bend such bar ? 
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A. 4. The bar would be generally cut as to length by a day 
laborer and the bar would be bent by a blacksmith, and the man 
who is atthe punch-machine—the man who cuts the length—would 

cut out the angle. 
209 Q. 5. Suppose such a bar was desired to be cut out and bent 
in a shop where they hadn’t made that kind of bars before 
and where they have no punches for it, what kind of workmen 
would be called upon to cut out the angle so as to permit the bar to 
be bent ? 

A. 5. I can’t answer the question very well. Such a job might 
be given to a tool-maker or locksmith ; it wouldn’t do to give it to 
a laborer; he would have to be a locksmith. 

Q. 6. If there was no mechanicin the shop accustomed to cutting 
out such bars and no such bars had been cut out in the shop, is it 
or not a fact that the first such bar or bars to be cut would ordi- 
narily be brought to the tool-maker ? 

A. 6. In case that there should not be any locksmith at all in the 
shop then it would certainly be given to the tool-maker to cut out, 
but there are generally several locksmiths in each shop; if it were 
otherwise they could not make any safes. 

Q.7. In answer to question 41 of your former deposition you stated 
substantially that Mosler, Bahman & Co. did not have any punches 
of a particular kind when you went there, and in answer to question 
45 of the same deposition you say that they had a punch and die 
when you went there. Please expiain this and state what, if any, 
kind of punch, Mosler Bahman & Co. had when you went there. 


Objection by Geo. J. Murray. 
(Question is objected to as improper in rebuttal.) 


A. 7. The punch at Mosler, Bahman & Co. was different than the 
one at the Mosler Safe and Lock Company. I was asked whether 
they had such a punch and I said “ No,” as the punch Mosler, Bah- 
man & Co. had was different. 


GEORGE THORWARTH. 


The further taking of this deposition is adjourned until Thurs- 
day, the 8th day of February, 1883, 9.50 a. m. 


210 Pursuant to adjournment, the further taking of testimony 
continued on Thursday, the 8th day of February, 1883, at 
J.30 a.m. 
Present: George J. Murray, for Mosler, and James H. Moore, for 
Goehler. 


Louis Gerwe, being recalled and first duly sworn, deposes and 
says in answer to interrogatories as follows : 


Q. 1. Were any round-cornered safes made at the Mosler Safe and 
Lock Company’s factory prior. to November, 1881, having in them 
angle frames like or substantially like Hemler Exhibit Model Un- 
bent Angle Bar No. 2 or Hemler Exhibit Round Corner No. 2? 
15—248 
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A. 1. No, sir; there have not been—not before November, 1881. 

Q. 2. In your answer 8 of your prior deposition, which will be 
read to you, it is stated that you made a round-cornered safe about 
the last of October, 1881. You will please examine model now 
shown you, to be marked Goehler Exhibit Model Mosler Round- 
Corner Safe No. 3, and state how, if at all, said model com pares 
with the safe you made in October, 1881? 


Objection. 

(George J. Murray, for Mosler, objects to the question as incompe- 
tent, merely calling for an explanation of the witness’ testimony- 
in-chief and not in rebutta! of any testimony offered by Mosler.) 


A. 2. Well. the bottom didn’t come together, it only bent about 
two inches around the corner, and then there was another piece laid or 
screwed in the bottom ; the difference in the front was this one angle 
iron was cut out so as to aliow the hinge of the frame to lay down 
in it; that is all the difference that J see in it. 

Q. 3. Then, if you are correctly understood, the angle irons 

211 ~=in the front of the model are a correct representation of the 

safe that you seen made in the latter part of October, 1881, 

except that the angle iron on the right side was cut out to leave 
room for the hinge; is that right? 


Objection. 
(George J. Murray, for Mosler, objects to the question for the same 
reason as given by him to question 2.) 


A. 3. Yes, sir. 
Q. 4. Was there ever a round-cornered safe made prior to November 
Ist, 1881, in that factory that had a moulding on the front? 


Objection. 
(George J. Murray, for Mosler, objects to the question for the same 
reason as given by him to question 2.) 


A. 4. Yes, sir. 
Q. 5. When was it made, and was it the one that you saw about 
the latter end of October, 1881? 


Objection. 
(George J. Murray, for Mosler, objects to the question for the same 
reuson as given by him to question 2.) 


A. 5. It was in the spring time, about March or so, 1881; it was 
not the one that I seen in October, 1881. 


LOUIS GERWE. 


The further taking of this deposition is adjourned until 2 p. 1 
this 8th day of February, 1881. 
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The parties met pursuant to adjournment. 
Present: James H. Moore, for Goehler, and Geo. J. Murray, for 
Mosler. 


FRIEDRICH BAHMANN, being first duly sworn, deposes and says 
In answer to interrogatories: 


Q. 1. State your name, age, residence, and whether you are a 
stockholder in the corporation of Mosler, Bahmann & Co. 
212 A. 1. My name is Friedrich Balimann ; am 603 years old, 
and I reside at No. 264 Findlay street, Cincinnati, and I am a 
stockholder in the corporation of Mosler, Bahmann & Co. 

Q. 2. State when you were president of that corporation ? 

A. 2. That was in 1879 or 1880; I can’t state exactly the year 
Now. 

®. 3. You are the senior Bahmann connected with that concern, 
are you not? 

A. 3. Yes, sir. 

Q. 4. Did you during the early part of 1882 or the latter part of 
1881 offer a position to Michael Hemler, who is now with the Mosler 
Safe & Lock Company, to work In any capacity for Mosler, Bahman 
& Co. ? 

A. 4. Never; nor any one of us. 

Q. 

A. 5. I know him for a good many years already. 

Q. 6. Did you at any time above stated or at any other time have 
any conversation with Hemler upon the subject of his working for 
Mosler, Bahmann & Co.? 

A. 6. I didn’t speak a word with Mr. Hemler since the time he is 

connected with the Mosler Safe & Lock Co. 


FREDERICK BAHMANN., 


» You know Michael Hemler, do you not? 


* 
. 


Henry MoormMay, being first duly sworn, deposes and says in 
answer to interrogatories: 

(. 1. State your name, age, residence, wnat is your occupation, 
and how long have you been employed there? 

A. 1. Henry Moorman; age, 19}; residence, 107 Twelfth street ; I 
am a safe-maker at Mosler Safe & Lock Co., and have been employed 

there since September, 1579. 
215 Q. 2. You will please examine Hemler Exhibit Model 
Unbent Angle Bar No. 2and Hemler Exhibit Model Round 
Corner No. 2, and state whether there was to your knowledge and 
any round-cornered safes made at Mosler Safe & Lock Company’s 
factory having in them angle bars like or substantially like the ex- 
hibits prior to the first of November, 1581. 

A. 2. No, sir. There were round-cornered safes made, but no 
angle such as this. 

(). 3. When was the first round-cornered safe, if you know, having 
an angle bar in it like Goehler Exhibit No.5 or Hemler Round 
Corner No. 2 made at that factory? State the date as nearly as you 
can and who made it. 
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A. 3. I was the first one that made a round-cornered safe with an 
angle bar in it; I couldn’t really tell whether it was punched out or 
not; I made it in the year 1881, in November, during the week be- 
tween the 7th and 14th. 

Q. 4. Do you know whether there was in the factory at the time 
you made that safe any punches adapted to cut out the metal from 
the angle of such bars; and do you know whether such punches 
were subsequently made; and do you know who made them and 
when they were made? 

A. 4. There was no punches made then ; yet, as I made the safe, 
punches were subsequently made; I know who made them; they 
were made after I made the iron safe with round corners. 

Q. 5. Who made those punches? 
A. 5. Mr. Thorworth. 
Q. 6. Who instructed you to make that safe and how to make it, 
any heay? | 
A. 6. Mr. Goeller. 
Q. 7. Do you think it is possible that a round-cornered safe hav- 
ing any such angle bar as the exhibits could have been made at 
that factory while you were there and prior to the time you made 
your round-cornered safe that you have referred to without your 
knowing of it? 

214 | i 2 “No, sj 

(). 5. Exp lain to me why it is that you must have seen such 
safe if it had been made there. 

A. 8. There is no safe gets made unless it is made in the box- 
maker department at that time unless we would see it. 

Q. 9. Do you mean that every box-maker would necessarily see 
every safe made, or do you mean that your employment as a piece 
worker or otherwise enabled vou to see every safe made” 

A. 9. Every box-maker would necessarily see every safe made. 
Any box-maker would have to see it. 7 

Q@. 10. Did you work day work or piece work ? 

A. 10. At what time. 

QO. 1). During Septe umber, October, and November, 1881 ? 

A. 11. I couldn't tell whether I had any day work in September ; 
I worked 17 hours day work in October and | worked 12 hours day 
work in November ; all the rest was piece work. 

Q. 12. What other box-makers worked piece work i addition to 
yourself at that time? 

A. 12. All the box-makers worked piece work, but sometimes they 
have day work, when they have got an extra job to make. 

Q. 13. During the time from the first of June to the first of No- 
vember, 1881, was work in the factory very plentiful or was it 
scarce? 

A. 13. It was very scarce at that time. 

Q. 14. During the first half of the year i881 was work plentiful 
or scarce? 

A. 14. I couldn’t tell. 
Q. 15. But during the months from the first of June to the first 


— 
? 


i 
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of November, 1881, you say it was scarce; I want to ask you 
215 ~=in that connection whether there was any part of that time 
that you or any of the box-makers didn’t have any work 

to do. 

A. 15: Yes, sir. 

Q. 16. Well, about what proportion of that time were you laid off 
for want of work ? 

A. 16. Very near every week we were laid off; sometimes a half 
a day and sometimes a full day, according to the work that we 
would have. | 

Q. 17. Well, did this stimulate you to look around and see what 
work was coming into your department at that time? 

Objection. 

Objected to by George J. Murray, for Mosler, as leading. 

A.17. Yes, sir. 

Q. 18. Were the other box-makers without work a part of the 
time like you? 

A. 18. Yes, sir. 

Q. 19. How has it been since the first of January, 1882; have you 
had to lay off part of the time, or has there been plenty of work? 

A. 19. I don’t know that we had much the first of the year. 


The question being put again to the witness and explained that it 
meant the whole time since January, 1582, up to date,answered: Ever 
since we made round-cornered safes we had plenty of work. 


GEORGE J. Murray. for Mosler, cross-examined the witness, who 
answered the interrogatories as follows : 


(‘ross-examlnation: 


Xx (). 20. How long does it take to make one of these round- 
cornered safe boxes? 

A. 20. That is according to how you work, whether you take your 

time or, as we call it, “ kill yourself.” 
216 X Q. 21. How long does it take, working as you do ordi- 
narily, to make one of these boxes? 

A. 21. Well, I couldn’t exactly tell. I got a partner. We work 
in partnership; also a helper we have got. I finish half and my 
partner and the helper finish the other halt. 

X Q. 22. How long does it take you to finish half of one of these 


A. 22. It takes me about two hours. 

Q. 23. Then if you were to do all the work yourself you could 
finish one in about four hours, could you not? 

A. 23. Yes, sir. 

X Q. 24. When did you make the next round-cornered safe after 
the first one you made with these bent angle bars in it? 

A. 24. I don’t know. 

X Q. 25. Who made the second one that was made, and when 
was it made? | 

A. 25. Mr. Gerwe made the second one a short time after mine. 


¢ LOCK co, VO 
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x ‘e 96. Was the punch made when Gerwe made this second 
one- 
* 26. | don't believe if was. 
X Q. 2%. When was t the punch made * 
ee fF It was made after ! made the round safe. 
X Q. 20. How long after * 
A. 28 fe. couldn't Ah, hardly. 
X Q. How many round- cornered cafes were made with these . 
bent ae bars before the punch was made * 
A. W. l couldn’ t tell. 
x Q. 50, How many were made in the month of November, 
1881" 
‘— | couldn't tell, as I don't keep account of how many sales 
get made. 
Xx Q. 3i. But you say you saw every eqfe that was made. Can 
you tell about how many ‘of these round- -corne red safes were made 
in Nove .mber, 881? 
917 A. >i. No, sir. 
KX Q. 32 Were there any $ afes made like (oehler Exhibit 
Model \fosler Round: C‘orneres Safe No. 1 oF like (Goehler iv xhibit 
Model Mosler Round- -( ‘ornered Gafe No. ? in October, 1881 ° 
A. 32. | couldn't tell whether they were made 10 Cetober ; I know " 
like this. (The witness taking in his 
nd-4 ‘opnered © Gufe NO. 1.) 
a 


two made 
and who made 


that there We re 
hand Goebiet : xhibit Model Mosler ace 
X Q. 38. Can't you tell when they were made 
them 
A. =. No, sir - T couldnt tell when they were made; | believe 
and Mr. Pieh| m: ade them. 
1d- cornered safe « of any kind 


was the first row 
afe & Lock ‘ ‘ompany § factory 


made in the Mo: 
- [ was v by “—* person ed there were 
- that was before 1 worke! 


r of the Goehler 


some in t 
made like either 
rked for the 


ther e. 
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Ko chibits e theslet \odels Nos. 1, 25 and 3 ‘ vhile you We 
Mosler * Safe & L ock Company ? 
A, 35. 3 only know that there were two made 10 this style. (The 
ler E xhibit Mosler Model Round- Cornered 


ferring to Goehle 
Goehler 


W itness re 
made as 


Safe No. }- 
X Q. 36. The 
Exhibit Mosler Roun 
A. Sb. No, sir. 
a7 Po you know what the Goeble 
nts 


i Safe No. 3 represe 
what you me an ‘by that. 
that mode 


know that ag was 


n you don t 
Safe a 


ad-C ornered © - 
r Exhibit Mosler Model 


ypnere 
I don't know V 


I mean to ¢ 


Round- x 
37. 
; like anything 


A. 
X Q. 35. 
ear 188i there 
ver ber 


sure that during the 
"Exhibit 


safes made prior to No 


X Q. "39. Are you 
like Goehler 
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afes were —_ 


1 Safe No. 


915 were 
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Model Mosler K 
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A. 39. I don’t know how many were made, but the two I saw were 
made like No. 1. 

X Q. 40. Is it possible that there could be more than two made 
like the model No. 1 prior to November, 1881, or is it possible that 
others could have been made like model No. 3 without your know- 
ing it? | 

A. 40. It is possible that more than two of No. 1 could have been 
made, because at that time I was setting up boxes, first part 1881], 
and safes could have heen made like No. 3 at the time I was setting 
up boxes. | 

X Q. 41. Up to what time in 1881 were you setting up boxes? 

A. 41. Until April 30, 1881. 

X Q. 42. Is it possible that more than two round-cornered safes 
like Goehler Exhibit Model No. 1 could have been made between 
April 380th and November Ist, 1881, without your knowing it? 

A. 42. No, sir. 

X Q. 43. Then you are willing to swear, are you, that there were 
not more than two round-cornered safes made at the Mosler Safe & 
Lock Company’s factory between April 30th and November Ist, 
1881 ? ! 

A. 48. There was none made that I know of. 

X Q. 44. Were any safes made at the Mosler Safe and Lock Com- 
pany’s factory between April 30th and November Ist, 1881, which 
had round corners and were constructed like Goehler Exhibit 
Mosler Round-Cornered Safe No. 3? 

A. 44. . don’t know. 

X Q. Would you know it if there had been any made like 
that, or alk l any be made without your knowing it ? 

A. 45. Il couldn’t tell. I believe there could have been some made 

without my knowing it. 
219 X Q. 46. How many round-cornered express. boxes were 
there made at the Mosler Safe and Lock Company’s factory 
between April 30th and November Ist, 1881? 

A. 46. I don’t know. 

X Q. 47. Would they be made in your department ? 

A. 47. No, sir. 

X Q. 48. In what department would that be made? 

A. 48. Well, there was oniy one man that made them. 

Q. 49. Was he in your department ? 

49. He did at one time. ° He was not at that time. 

x Q. 50. Does it require different classes of workmen than box- 
makers to make the round-corner express boxes ? 

A. 50. What isthe meaning of that? ‘There is no express boxes 
got made in the box-maker department, but I made one. 

X Q. 51. Can you state what month between April 30th and No- 
vember Ist the two round-cornered safes you have spoken about 
were made? 


A. 51. No, sir. 
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Re-examination by James H. Moore for Goehler : 


(). 52. Assume the Model Goehler-Mosler Round-Cornered Safe 
No. 3 to be changed as follows—that is, that corner pieces be placed 
inside to cover the hole appearing where the angle bars meet at the 
corner ; and suppose the angle bar at the right side of the front of the 
safe to be cut out for the reception of hinges; and Suppose the sur- 
rounding piece of metal to cover the top and two sides and a small 
portion of the bottom at each corner, and that another piece 1s 


placed in the opening thus made, and that the angle bars in front. 


are covered by pieces, such as thé piece now in said model, do you 
say that no such safe was made by Gerwe in October, 1881 ? 


220 (Objection: George J. Murray, for Mosler, objects to the 

question aus Improper on re-examination because the sup- 
posed thing has not been testified about or offered in evidence; and, 
further, because the witness has already testified that there were but 
two round-cornered safes made between April and November, ISS1, 
and that he could not tell the month when either was made, and 
that both were made like Goehler Exhibit Mosler Round-Cornered 
Safe No. 1.) 


A. 52. I don’t know whether it was made or not. 


HENRY MOORMAN. 


Counsel for Goehler craves leave to refer at the hearing to letters 
patent 268,010 and 265,011, eranted Lo George 3, H. Goehler for 
bending angle irons November 28th, 1882. 


STATE OF OHIO, ) 
' 2 fy 
Hamilton County, } 


I, Edward C. Reemelin, a notary public within and for the county 
of Hamilton and State of Ohio, do hereby certify that the foregoing 
depositions of Anton Stoekle, Leopold Moritz, George Thorwarth, 
Louis Gerwe, Frederick Bahmann, and Henry Nordman were taken 
on behalf of George J. H. Goehler, in pursuance of the notice hereto 
annexed, before me at the oftice of James Moore, No. 53 Pike’s 
building, Cincinnati, in the county of Hamilton, State of Ohio, on 
the 7th and 8th days of February, 1883; that each of said witnesses 
was by me first duly sworn before the commencement of his testi- 
mony; that the testimony of each of said witnesses was written out 
by myself; that the opposing party was represented by counsel dur- 
ing the taking of said testimony, which counsel was present during 
the taking of said testimony; that said testimony was taken at the 

office of James Moore, No. 53 Pike’s building, Cincinnati, Obio, 
221 and was commenced at 9.30 o'clock a.m. on the 7th day of 
February, 1885, and was continued, pursuant to adjournment, 
on the 7th, and was concluded on the 8th of said month ; that I am 
not connected by blood or marriage with either of said parties, nor 
interested, directly or indirectly, in the matter in controversy. 
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In testimony whereof I have hereunto set my hand and seal of 
office, at Cincinnati, in said county, this 8th day of February, 1883. 
| NOTARIAL SEAL. | EDWARD C. REEMELIN, 
Notary Public within and for Hamilton County, State of Ohio. 


222 Interference. 


[In the Matter of Interference between the Applications of GrorGEr 
J. H. Goreuier and Moses Mosver for Improvement in Safes, now 
pending before the Commissioner of Patents. 


George J. Murray, Esq., attorney for Mosler. 


Sir: You are hereby notified that on Friday, the 16th day of 
February, 1883, at the office of James Moore, No. 53 Pike’s building, 
Cincinnati, Ohio, at ten o'clock a. m., I shall proceed to take the 
testimony of Joseph L. Hall, who resides in Cincinnati, Ohio, and of 
George Berkmyer, who resides in Covington, Kentucky, and of others, 
as witnesses in my behalf. 

The examination will continue from day to day until completed. 
You are invited to attend and cross-examine. 

GEORGE J. H. GODEHLER, 
By his attorney, JAMES MOORE. 


Service acknowledged this 15th day of February, 1883. 
GEORGE J. MURRAY, 
Attorney for Mosler. 


993 Before the Commissioner of Patents. 
GEORGE J. H. GOEHLER vs. Moses MosLER. 


[In the Matter of the Interference between the Applications of GEORGE 
J. H. GokHier and Moses Moser for Patent for Improvements 
in Safes. 


Depositions of wituesses examined on behalf of George J. H. Goehler, 
pursuant to the annexed notice, at the office of James Moore, No, 
53 Pike’s building, Cincinnati, Ohio, at ten o'clock a. m., on the 
16th day of February, 1885. 


Present: On behalf of Moses Mosler, George J. Murray; and on 
behalf of George J. H. Goehler, James Moore. 


JosepH L. HALL, being first duly sworn, deposes and says In an- 
swer to interrogatories: 


Q.1. State your name, age, residence, and occupation or busi- 
hess. 
224 A. 1. Joseph L. Hall; residence, Cincinnati; past 59, be- 
tween 59 and 60; and I am a safe and lock manufacturer. 
Q. 2. Are you acquainted with Michael Hemler, who is now in 
the employ of the Mosler Safe & Lock Co.” 
A. 3 Om. 
16—245 
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a. 
+. 


Q. 3. Do you know his reputation for truth and veracity ? 
. 0. Ido not. 

Q. 4. State how well you know him, how long he was in your 
employ, and when. 

A. 4. Ihad a great deal of experience with him, frem time to 
time, from the year 1849 to 1865; I cannot give exact dates now as 
to the time he was employed ; I could do it by referring to books, 
if I had them here. 

Q. 5. Are you the same Mr. Hall referred toin the second answer 
of Michael Hemler in his deposition in this cause, which answer I 
will read to you ? 

A. 5. In the first place, I don’t know what he means by “ Old 
man Hall,” for the reason that there was then a firm. E. Hall & Co.; 
E. Hall was my father; he and I were in partnership together in 
1850; we were both of us in charge of the business, and the infer- 
ence is that he meant me, but my father was the only old man there 
at that time. The firm of E. Hall and Co. changed to Hall and 
Dodds & Co. in 1851, and continued under that name for several 
years; it then changed to Hall & Dodds; then it became Hall, 
Dodds & Co. again,.if my memory serves me right; during much 
of that time Mr. John H. Gibson was the foreman. As to Mr. Hem- 
ler being foreman at that time I have no recollection up to the year 
1856 and 1857. Some years afterward, while he was carrying on 
business as Gibson & Hemler, I remember making them a proposi- 
tion to buy them out, as they were in difficulty among themselves, 
and did buy them out; I think that was in 1870 or 1871; I can’t 

give the exact date without referring to my books. I have 
225 no recollection what offer I did make him to come, but what- 
ever | did offer he got afterward when he did come. 

Q. 6. Has Michael Hemler given depositions in a cause or causes 
in which you were interested and in reference to facts within your 
knowledge, and would you from the knowledge thus derived of him 
believe him under oath ? | 


Objection. 

(Question is objected to by George J. Murray, for Mosler, as incom- 
petent, because the witness has already stated that he does not know 
Michael Hemler’s reputation for truth and veracity, and, second, 
because is is incompetent to call for testimony as to any particular 
circumstance to impeach the veracity of a witness.) 


A. 6. He has; and it is a very difficult matter for me to say that 
I would not believe him under oath in all cases, for there are many 
things, perhaps, that I could believe him under oath, except in such 
cases where he might become very much interested, and in such a 
case I would not believe him under oath. 

Q. 7. Would you in any case believe him under oath where he 
thought his bread and butter were at issue ? 


Objection. 
(Question is objected to by George J. Murray, for Mosler, for the 
reasons stated in preceding objection.) 
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A. 7. That would depend somewhat upon circumstances that 
might appear at the time. 


Cross-examination by GrorGE J. Murray for Mosler: 


X Q. 8. At what time or what particular circumstance is it upon 
which you base the opinion stated in your answer that you would 
doubt Mr. Hemler’s veracity in a case wherein he was very much 
interested ? 

A. 8. As to the time, I do not recollect ; as to the circumstance, it 

was giving testimony in a case that I had pending before the 
226 = courts, in which he made statements in relation to a certain 

bolt being applied to the door and of which he claimed to 
have been the inventor, and that I had cursed him, called him a 
fool, and other statements made by him, knowing as he did that 
such was not the case; nor did I ever make any such remarks as he 
attributed to me. 

X (). v. And that is the reason and the only reason, 1s it, why you 
would not believe him under oath in a case in which he was largely 
interested? 

A. %. That is one, but not the only one 

X Q. 10. State any and all others that you remember. 

A. 10. I retnember at present of but one other in which he made 
statements that were not as truthful as I considered it should have 
been under oath. In testifying in a case pending between the First 
National Bank of Covington and the Hall Safe Lock Company, in 
which I do not now remember the words, but at the time his testi- 
mony was taken I become satisfied that where he was directly inter- 
ested I could not believe him under oath. 

X Q. 11. His testimony in that case was given as an expert, was 
it not, in relation to one of your safes which had been burglarized ? 

A. 11. If I remember right, it was. 

X Q. 12. How was he interested in that suit or in the other suit 
in which he gave his testimony about the conical bolt ? 

A. 12. He was engaged in manufacturing safes as a competitor 
and showed disposition to be somewhat envious or holding malice 
toward the Hall Safe and Lock Company or their employees; that 
is the reason why I should suppose he was an interested party. 

X Q. 13. The suit upon the conical bolt patent, of which conical 
bolt you claimed to be the inventor, was decided against you, was 
it not, both in the cireuit court of the United States for the southern 
district of Ohio and in the Supreme Court of the United States ? 

22/ Objection. 

(Question objected Lo by James Moore, for roehler, as irrele- 
vantand injmaterial, for this—first, that the circuit court gave no opin- 
ion for their action; second, that the Supreme Court held that Mr. 
Hall was in| fact the first inventor, and decided the case upon another 
ground, in substantiation of which counsel for Goehler now says 
that he will\refer at the hearing of this cause to a copy of the opin- 
ion of the Supreme Court in that case.) 


A. 13. I do not understand it. 
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X Q. 14. Did your attorneys in the patent suit upon the conical 
bolt or in the suit of the First National Bank of Covington call any 
witness to impeach the veracity of Mr. Hemler ? 

Objection. 

(Question is objected to by James Moore, for Mosler, as irrelevant 
and immaterial.) 

A. 14. I do not now recollect. 

X Q. 15. Did you in 1880 have any conversation with Mr. Hem- 
ler after he had quit business for himself in relation to his accept- 
ing a position with the Hall Safe and Lock Company’? 

Objection. 

(Question Is objected to as irrelevant and immaterial.) 

A. 15. I have no recollection of it. 


JOSEPH L. HALL. 


GEORGE BERKMYER, being first duly sworn, deposes and says In 
answer to interrogatories : 


Q. 1. State your name, age, residence, and occupation. 
A. 1. George Berkmyer; I am 54 years of age 28th of this month ; 
I reside 50 and 52 Greenup street, in Covington, Ky.; and Il ama 
stockholder, superintendent, and director of the Cineinnati Safe and 
Lock Company. 
228 Q. 2. Do you know Michael Hemler, who is now in the 
employ of the Mosler Safe and Lock Company; if so, how 
long have you known him? 
A. 2. Yes, sir; I know him; I couldn’t say particular how long ; 
I won’t tell what I don’t know; I know him for twenty-five years. 
Q. 3. Do you know his reputation for truth and veracity in this 
city ? 
A. 3. I do, according to my own opinion. 
Q. 4. Would you believe him under oath ? 
Objection. 
(Question is objected to by George J. Murray as incompetent, as 
not sufficient foundation has been Jaid for the question.) 


A. 4. No, sir. 
Cross-examination by GrorGce J. Murray for Moses Mosler: 


X Q. 5. Were you formerly employed by the Mosler Safe and 
Lock Company, and did you then hold the same position Michael 
Hemler now holds? 

A. 5. I was employed in the Masler Safe and Lock Company and 
was a stockholder there, and I think I held the same position 
Michael Hemler holds now. 

X Q. 6. Why did you leave that employment? 

A. 6. It didn’t suit me. 

X Q. 7. Did you leave of your own accord or were you dis- 
charged? 


i 


> 1 a 


~ 
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A. 7. L left on my own account; I told them two months before 
that I was going to leave by New Year. 
X Q.8. Are you on friendly terms with Mr. Hemler? 
A. 8. We meet friendly all the time. 
X Q. 9. What single act can you name wherein Mr. Hemler has 
not acted and told the truth ” 


229 A. 9. Well I wouldn’t need to tell them: 


X Q. 10. Can you name no one act 


‘) 


I eouldn’t tell all 


them what I heard from men and what I know personally. 


A. 10. No, and I won't either; that I didn’t keep in my mind, who 


they were. 


X Q. 11. Can you name a single transaction or a single statement 
that would justify the opinion you have expressed about Mr. Hemler? 

A. 11. I will state one. At the time I was working for Hall Safe 
and Lock Company, or Joseph L. Hall & Co., he gave me an order 
for a safe, with the sketch to it how the safe 
made the safe accordingly, and after the safe was finished Mr. Joseph 
lL. Hall came to me, saying, “ George, how could you make such a 
| told Mr. Hall “ 1 didn’t know 
that | made a mistake.” He took me up to the safe and showed me 
what was wrong; the safe was higher or wider; the door was made 
[I made it accord- 
Ing to the plan got for it.” Mr. Hall asked me for that plan, to 
show it to him. I got the plan and gave it to Mr. Hall. 


big mistake In making that safe?” 


in wrong. I told Mr. Hall “I couldn’t help that; 


looked at it, saying, “I can’t blame you ; 


had 


to be made. |] 


plan.” He, Mr. Hall, called Mr. Hemler, — asked him | 
was. Hemler replied “that he gave me the right plan and right 
Mr. Hall then showed him the 
plan that he gave me and said, “ It is not George Berkmyer’s fault, 
it is your t.alt.”. That was about the middle of the week, and on 
Saturday, he, Michael Hemler, discharged me from work, saying, 
The next week I went there to 
SCC how soon | could gO to work again and | found out my place 


Instruction for making that safe.” 


“he laid me off for a week or two.” 


was filled up by a relation of Mr. Hemler. 


Mr. Hall 


it’s all made according to 


iow that 


went to see Mr. Hall 


about that—what was up. Mr. Hall told me to fo to work right 


away, again, and I wouldn't do it. 


Hemler for no work no more. 
230 anyhow,and I wouldn’t do 


X Q. 12. Can you state any other circumstance ? 


A. 12. I guess that’s enough. 


X Q. 13. And for the reasons stated 


I told him 


| 


4 


wouldn't 


ask Mr. 


Hall told ne to go to work 


it; had a long talk with Mr. 

Hall, and Hall told me “that was just Michael Hemler’s 
doings; if he gets a working man that knows as much or more than 
he does, he tries to get him out of the way.” 


would not believe Mr. Hemler under oath ; is that so? 
A. 13. Not only for that reason, but from what I heard of others 


beside. 


in your last answer you 


X Q. 14. Well, state what you heard and from whom you heard it. 
A. 14. That I couldn’t tell no more, as I didn’t take particular at- 


tention, and I wouldn’t name anybody who said so. 
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X Q. 15. Have you ever worked with Michael Hemler or under 
him since the incident related in your answer No. 11? 

A. 15. I believe I did once or twice work under him for a month 
or two. 

X Q. 16. When and where? 

A. 16. When, I couldn’t tell particular any more; it was at Hall’s 
Safe and Lock Company some years after. 

X Q. 17. When did the incident you have related in your answer 
11 about the safe take place ? 

A. 17. Well, I couldn’t tell the year any more; it was in the 
first six months after Hall moved down where he is now. 

X Q. 18. Was it 20 years ago? 

A. 18. It is more than 20 years ago; I think it is. 

X Q. 19. Have you worked for Mr. Hemler or under him for the 
last 10 or 12 years? 

A. 19. Nog, sir. 

X Q 20. Will you now say that you were not discharged from the 
Mosler Safe and Lock Company because you were found incompe- 

tent to fill the position of superintendent ? 
231 A. 20. Yes, sir; I say I was not discharged. 
X Q. 21. Did you not have a contract with Mosler Safe and 
Lock Company to construct safes at a certain price while you was 
acting as superintendent for them ? 

A. 21. I had. 

X Q. 22. And did you not fall short each time their accounts were 
made up, and did not the Mosler Safe and Lock Company credit 
you with several thousand dollars more than you were entitled to 
under your contract to make up for your shortcomings ? 

A. 22.. That I couldn’t tell. They kept the accounts. They told 
me at the first settlement that I was about $300 short, and that was 
the only real settlement we had. Before we came to the second 
settlement they wanted me to throw up the contract and take salary, 
and so all the work that was done was thrown in on the salary. 

X Q. 23. You kept no account yourself, and you did not know at 
the time what the work was costing ? 

A. 23. I kept no accounts up to the first settlement. I knew what 
the work cost; of course I did. 

X Q. 24. Then why didn’t you know then whether their account 
was correct or not? 

A. 24. I didn’t know what their‘accountwas. They never showed 
mea book. I had no right to look into them, and I had to take 
their word for it. 

X Q. 25. Did you not, after you were discharged from the Mosler 
Safe and Lock Company, go to the foundry of Cordesman and rep- 
resent that you had an order from Mosler Safe and Lock Company 
for a casting for a certain vault front belonging to the company, and 
did they not refuse you, and did not Moses Mosler charge you with 
going to the foundry and making a wilful and unwarranted mis- 
representation ? 


Objection by James Moore. 
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(The recital that the witness was discharged is objected to asa will- 
ful misrepresentation of the witness’ testimony.) 


232 A. 25. I wasn’t discharged from the Mosler Safe and Lock 
Company. I stated that before already. I inquired about 
that casting at Cordesman & Dierker’s, saving that Mosler brothers 
told me any casting or anything I want I could get from them, and 
in this opinion I asked Cordesman & Dierker for that casting, and 
they refused to make it. Mr. Moses Mosler told me I had been 
there, and [ told him yes I was there,and he said I had no right to 
do so. I told him he had said before I could get any casting I 
wanted, and then he said he wouldn’t give me anything any more— 
not so much as the black on my nail—and I[ told him “all right.” 
X Q. 26. You did not think it necessary to ask for an order of the 
casting you wanted, did you? 

A. 26. I didn’t think of that at all. The foreman told me he 
couldn't do it; that he had no right to do it. I told him to ask 
Mosler, and he did ask Mosler, and he said, “ No; they shouldn’t 
make it.” 

GEORGE BERKMYER. 


STATE OF OHIO, | oa 
Hamilton County, j ~~’ 


[, Edward C. Reemelin, a notary public within and for the county 
of Hamilton and State of Ohio, do hereby certify that the fore- 
going depositions of Joseph L. Hall and George Berkmyer were 
taken on behalf of George J. H. Goehler, in pursuance of the notice 
hereto annexed, before me at the office of James Moore, No. 53 Pike’s 
building, Cincinnati, in the county of Hamilton, State of Obio, on the 
16th day of February, 1883; that each of said witnesses was by me 
first duly sworn before the commencement of his testimony; that 
the testimony of each of said witnesses was written out by myself; 
that the opposing party was represented by counsel during the tak- 

ing of said testimony, which counsel was present during the 
2533 taking of said testimony; that said testimony was taken at 

the oftice of James Moore, No. 53 Pike’s building, Cincin- 
nati, Ohio, and was commenced at 10 o’clock a. m. on the 16th day 
of February, 1883, and was closed the same day; that I am not con- 
nected by blood or marriage with either of said parties nor interested, 
directly or indirectly, in the matter in controversy. 

[n testimony whereof I have hereunto set my hand and affixed my 
notarial seal of office, at Cincinnati, in said county, this 16th day of 
February, 1585. 

‘[ NOTARIAL SEAL. | EDWARD C. REEMELIN, 

Notary Public within and for Hamilton County, State of Ohio. 
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230 And upon the back fly-leaf of which said record is endorsed 
the words and figures following, to-wit: 


U.S. Cir. Court. 8S. D. O.. W. D 


Tue MosLter SAFE AND LOCK Co. ) 
Us | NO. OS 


Tue Mosier, BAHMAN & Co.) 


It is hereby stipulated and agreed by and betweeen the parties 
hereto that the testimony to which this is attached may be filed in 
this cause and read by the parties with the same force and effect as 
if the said testimony had been regular-y taken 1n this cause in ac- 
cordance with the 67th rule, in equity, as amended. 

This, however, is not to preclude either of the parties from taking 
such additional testimony as it may see fit. 

(Signed) JAMES MOORE, 
ii spond ts Nolicitor. 


936-355 And afterward, but on the same day as last aforesaid, 

to wit, on the said the twenty-first day of March, in the 
vear of our Lord one thousand eight hundred and eighty-four, came 
the sald respondent he I’¢ in ius aforesaid, by its solicitor iis aforesaid, 
and filed in the said the office of the clerk of the court aforesaid in 
this cause the certain record of Mosler interferance proceedings, and 
which said record so as aforesaid filed is clothed in the words and 
hgures as follows, LO VW it: 


cs) 


356 And afterward, to wit, on the fourteenth day of July, in 

the year of our Lord one thousand eight hundred and eighty- 
four, came the said respondent herein, by its said solicitor aforesaid, 
and filed in the said the office of the clerk of the court aforesaid in 
this cause the certain depositions of sundry witnesses heretofore 
taken on behalf of the said the respondents herein aforesaid before 
Jere I. Twobig, Esq., a notary public in and for the said the county 
of Hamilton, State of Ohio, as aforesaid, and which said deposition- 
so as aforesaid filed is clothed in the words and figures as follows, 
to wit: 


ood Depositions by he spd’ nt. 
Circuit Court of the United States for the Southern District of Ohio. 
In Equity. 
THe Mosier SAFE & Lock Co. ) 
vs. -No. 3568. 
THe Mosier & BAuMANN « Co. J 


Examination of witnesses on behalf of the defendants under the 
67th rule, in eqvity, as amended, by agreement of the parties. 


= 


Present: George J. Murray, for the complainant, and James 
Moore, for the defendant. 


] 2) 


UNITED STATES PATENT OFFICE. 


In the matter of the Interference between theapplica- ) 
tion of George J. H. Goehler, filed February 20, 
1882, and the application of Moses Mosler, filed 4 
December 27, 1881, No. 48793, “ Improvement in | 
Safes.” 
CINCINNATI, On10, DECEMBER 26, 1882. 


Sir: You are hereby notified that on Thursday, December 28, 1882, 
at the office of Geo. J. Murray, Room 28, Wiggins’ Block, Southeast 
Corner of Fifth and Vine streets, Cincinnati, Ohio, at nine o'clock in 
the forenoon, I shall proceed to take the testimony of Michael Hemler, 
Max Mosler, Chas. J. Graeser, Theodore Moellers and Julius Mosler, all 
of Cincinnati, Ohio, and perhaps others, as witnesses in my behalf. 

The examination will continue from day to day until completed. 
You are invited: to attend and cross-examine. 

MOSES MOSLER, 
By GEO. J. MURRAY, his Attorney. 


Service accepted, this 26th day of December, 1852. 
JAMES MOORE, 
Attorney for Goehler, 
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In the matter of the Interference between the appli- 
cation of George ]. H. Goehler, filed February 


, 
oe 


20, 1582, and the application of Moses Mosler, filed 
December 27, 1881, No. 48793, “ Improvement in 


“79 
Safes.” 


ee onan, ae - 


Depositions of witnesses examined in behalf of Moses Mosler, pursu- 
ant to the annexed notice, at the office of George J. Murray, Rooms 28, 
zg and 30,Wiggins’ Block, Corner of Fifth and Vine streets, Cincinnati, 
Ohio, on Thursday, the 25th day of December, A. D. 1S82. 

Present, George J. Murray on behalf of Moses Mosler, and James 
Moore on behalf of George J. H. Goehler. 

Charles J. Graeser, being first duly sworn, doth depose and say in 


answer to interrogations propounded by George J. Murray, as follows: 


CHARLES J. GRAESER. 


Q. 1. State your name, age, residence and occupation? 

A. 1. Charles J. Graeser, age twenty, next April; residence, 34 
Pleasant street, Cincinnati, Ohio, occupation, clerk. 

Q. 2. State where you are at present employed, and how long you 
have been so employed? 

A. 2. Mosler Safe & Lock Company, either seven or eight years. 

Q. 3. Are you acquainted with George J. H. Goehler and Moses 
Mosler, parties to this interference, and, if you are, state how long and 
how intimately you have known each of them? 

A. 3. George J. H. Goehler used to be a box-maker at the old 
factory on Pearl street; that was some three or four years ago. He was 
afterwards assistant superintendent in the new factory, I just gave him 
orders; had little to do with him and Mike Hemler. If I was to go out 
of the factory, and had a special order, I would give it to who I came 
across first—him or Mike Hemler. I had nothing to do with him outside 


of business. 
Ever since I started in the employ there I have known Mr. Mosler. 
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Q. 4. You may state whether or not you are familiar with the 
German language, and, if you are, how well you understand it? 

A. 4. I both read, write and speak German; had seven courses of 
German in the public schools. 

Q_ 5. In what language do you usually converse when .at home? 

A. 5. Mostly German, 

Q. 6. In what language did you usually converse with Mr. Goeh- 
ler when business relations brought you together? 

A. 6. Both German and English. I generally spoke to him in 
English, and he answered me in German or English. 

Q. 7. Can you state from the various conversations you have had 
with Mr. Goehler, and the opportunities you have had of hearing his 
conversation, whether or not he understands the English language? 

A. 7. Yes. From the conversations he has had with me he un- 
derstands English, because he answered me in English. 

Q. 8. Do you know whether he can read and write English? 

A. 3. Yes, he can read and write English. because I have papers 
of his in my possession written in English. 

Q. 9. I now hand you a paper which is marked on the back * For 
identification, Edward C. Reemelin, Notary Public,” and ask you to state 
whether or not you have seen that paper before, and if you have, state 
when, where and under what circumstances ? 

A.g. I have seen it before; it was on Saturday night, in Mosler 
Safe & Lock Company’s office. The date was Februaiy 11, 1882. | 
was called upon by Mr. Mosler to translate same into German to G, HE. 
Goehler, which I did in our salesroom, adjoining the office. I read it to 
him in English through, then I translated it, sentence for sentence, into 
German. Then read the whole thing to him in German, and he acknowl- 
edged them in both English and German, that he understood same. We 
then went back into the office and | gave the paper to Mr. Mosler, 
“whereupon Michael Hemler signed his name and Goehler refused to do 
so. I witnessed Mr. Hemler’s signature then. In the evening before 
closing up, Goehler came into the office and spoke to Mr. Mosler, and Mr. 
Mosler asked me for this paper, and Goehler signed it. I saw him 
sign it. | 

The paper referred to is herewith offered in evidence, and the 
notary is requested to mark the same “ Mosler Exhibit A,” “A. B. Bene- 
dict, Notary Public,” and the notary is requested to copy the paper 
upon the record. 
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CINCINNATI, O., February 11, 1882. 
MOSES MOSLER, Esq. 

DEAR Sir: “As it has been reported that we have laid some claim 
to the invention in round corner safes, made with a bent angle bar, such 
as you have filed your application for letters patent upon, we desire 
to say to you that such statements are without foundation, and now say 
to you that we fully recognize that you are the inventor of such improve- 
ments, and that all we did was to construct the safe under your super- 
vision and in accordance with your directions. 

“ MICHAEL HEMLER.” 
“G. J. H. GOEHLER.” 

Witness: C. ]. GRAESER. 

Q. 10. Are you familiar with the invention in round corner safes, 
the front and rear frames of which consist of angle bars which have one: 
side cut away and the other side bent around to form a frame, having 
round corners, and the joints at the corners of the cut-away-side closed 
by the bending, such as are made by the Mosler Safe & Lock Company, 
which invention is here in interference. If you are, state when you first 
became familiar with such invention or heard of it. 

Latter part objected to as calling for hearsay, by counsel for 
Goehler. 

A. 10. I don’t know anything about the patent exactly, the safe 
was made at the factory ; but I have heard Mr. Mosler often speak 
about some angle iron frames and also seen a piece of pasteboard which 
Mr. Hemler had made and shown to Mr. Mosler, but paid no attention 
to it; that was before Goehler left, but could not give exact time. 

Q. 11. When did you first hear Mr. Mosler speak about bent 
angle bars for safe frames, and state what was said, if you recollect? 

A. 11. I did not know the meaning of what they spoke about, 
but heard them mention the word “ bent angle,” that’s it. I don’t recol- 
lect the time, but it was the forepart of 1882. I think it was. 

Q. 12. Do you know whether it was before or after round corner 
safes having bent angle bar frames were made by the Mosler Safe & 
Lock Company ? 

A. 12. My last answer is wrong. It was before October the 
zoth, of 1881, I heard that conversation. This is the correct answer to 
question 11. The conversation was before the safe was made, cer- 
tainly, 

Q. 13. How are you enabled to fix the time as prior to October 
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20, 1881 ? 
A. 13. Because there was a round corner safe filled about that 
time that I had seen. 


Cross-examination by James Moore, counsel for Goehler. 


X-Q. 14. You say that Mr. Mosler instructed you to translate the 
paper, etc., which Mr. Mosler was that? 

A. 14. It was either Mr. Moses Mosler or Mr. Max Mosler that 
requested me to translate it. 

X-Q. 15. Who wrote the paper? 

A. 15. Mr. Moses Mosler. 

X-Q. 16. Did you see him write it? 

A. 16, I don’t exactly remember that 

X-Q. 17. How long was it written before the 11th of February, 
1882? 

A. 17. How should f know if I did not see him write it? 

X-Q. 18. When did you first see it? 

A. 18. When I was called to translate it 

X-Q. 19. Did you ever have any conversation: prior to that time 
with Moses Mosler about the substance of that paper, or about getting 
Goehler to sign such a paper? 

A. 19. No, Sir. 

X-Q. 20. Did you ever hear any conversation upon that subject 
by Moses Mosler or any one else? 

A, 20. Inregards the paper? No. 

X-Q. 21. Did you ever, prior to that time, hear any conversation 
between Moses Mosler and anybody else about Goehler being the in- 
ventor of bent angle iron for round corner safes. 

A. 21. No. 

X-Q. 22. Did you ever, prior to that time, hear any conversation 
about that invention by anybody? 

A. 22. I only heard before what | answered to questions 11 and 12. 

X-Q. 23. Between whom was that conversation? 

A. 23. Mr. Hemler and Mr. Moses Mosler. 

X-Q. 24. What did Mr. Moses Mosler say to you when he asked 
you to go out and translate that paper? 

A. 24. I was told by either Mr. Max Mosler or Moses Mosler to 
translate this paper to Goehler. This was told me in Goehler’s presence. 

X-Q. 25. Well, did he say, Max or Moses, whoever it was, that 
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Goehler couldn’t understand it ? 

A. 25. Didn’t hear anything of that; simply called me out from 
back of the office, and requested me to translate it to Goehler. 

X-Q. 26. Were Max and Moses both present then? 

A. 26. Yes, sir. 

X-Q. 27. Who else was present? 

A. 27. As well as I can recollect, there was Mr. Hemler. 

X-Q. 28. Was there a conversation going on in the office between 
Moses and Max Mosler and Michael Hemler, or any of them at the 
time you were called to transtate the paper? 

A. 26. Don’t know. 

X-Q. 29. Is your desk or place where you work so situated, with 
reference to the office where they were. that you could have heard a 
conversation, if any had taken place, between them? 

A. 29. No. They were in the front of the office, and I in the rear. 

X-Q. 30. You say you read the paper in English, and translated it, 
sentence by sentence, into German, to Goehler: and, as I understand you, 
Goehler understood both the English and German, Why did you 
translate it into German if he understood it in English? 

A. 30. I did not say that he understood when I read it to him in 
English, but I said that I asked him in English and German after I got 
through translating, if he understood same. 

X-Q. 31. Well, in answer to your question, what did Goehler say, 
give me his exact words, if you can? 

A. 31. He said yes in German, and also in English. 

X-Q. 32. How often did you ask him that question, as to whether 
he understood it? 

A. 32. As I said before, once in English and once in German. 

X-Q.: 33. And his answer on both these occasions was limited to 
the word “yes,” in English and in German, is that right ? 

A. 33- Yes. 

X-Q. 34. Are you quite sure that Moses Mosler was there when 
you were asked to translate this paper ¢ 

A. 34. Yes sir. 

X-Q. 35. Are you equally sure that Max Mosler was present at that 
cime ? 

A. 95. You. 

X-Q. 36. Where were they respectively standing or sitting, in the 
office ? 
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A. 36. They were standing, to the best of my reccollection, at the 
first window North of the office door. I think they stood, but I am 
positive they were all four at the window, Goehler, Mike, Moses and 
Max 

\-Q. 37. You are just as certain are you not, that all four were 
there at that time, as you are of anything you have testified to? 

\. 37. Yes, I am certain they were there 

X-Q. 38. What do you mean by seven courses in German? 

\. 38. I mean seven different grades in the public schools. 

X-Q. 39. Did Goehler at the time that you read this paper, attempt 
to read it himself? 

A. 39. No, sir. He never touched the paper. I had it in my hand 
altogether 

X-Q. go. And if he had not said “ Yah” and “ Yes,” you would 
not have known that he understood it, would you? 

A. 40. The man can understand German, I am sure he under. 
stood it when I translated it to him. 


X-Q. 41. Then why did you ask him twice whether he understood 


\. 41. Had no special reason, but I asked him. 

X-Q. 42. Question repeated. Objected to by G. J. Murray, it has 
been full answered. 

A. 42. As I said before, 1 had no special reason. 

X-Q. 43. Well, had you any general reason, or had you any motive 
whatever in asking? 

A. 43. No. 

X-Q 44. Then why did you ask? 

A. 44. Don’t know, but I asked him. 

X-Q. 45. Did either of the Messrs. Mosler request you to ask him? 

A, +5- No. 

X-Q, 46. Was there any conversation at that time between vou and 
Goehler about the paper, or its contents? 

A. 40. No. 

X-Q. 47. Then, if I understand you correctly, not a word was said 
by you except the reading of the paper in English, and the translation 
of it into German, and the question that you put to Goehler twice, as to 
whether he understood it, and not a word was said by Goehler, except 
to answer vour questions “ Yah” and “Yes,” am [ right about it? 


A. 47. Yes. 
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X-Q. 48. Upon closer recollection, didn’t you and Goehler both 
laugh about something ° 

A. 48. Not as I remember. 

X-Q. 49. When did you first know you were to be called asa wit- 
ness in this case ? 

A. 49. The day it rained so hard, last week. 

X-Q. 50. Prior to this day it rained so hard, did you have any con- 
versation with either of the Moslers, with reference to the conversation 
that you have described in answers 11 and 12? 

A. 50. Why, no. Mr. Moses Mosler asked me if I knew anything 
about this angle iron, and I told him that I knew nothing; only heard 
aim mention the word “bent angle” some time ago. 

Q. 51. Was that the day-it rained so hard, or before that? 

A. 51. The same day. 

Q. 52. Since that conversation with Mr, Moses Mosler, had you 
any conversations with either of the Messrs. Moslers or Michael Hem- 
ler, with reference to that paper that you translated, or with reference 
to Goehler’s invention of the cut and bent angle bar. If you did, state 
with whom you conversed, how often you conversed with each, and 
when each such conversation took place? 

A. 52. Had no conversation at all with any body as regards the 
angle iron, 

Q. 53. In answer 13, you say there was a round corner safe filled 
about that time. Do you know when this was filled; if you do, state 
how you know? 

A. 53. I know the safe was filled during October; arouud that 
date, for 1 saw the same, 

Q. 54. Have you no means of more closely identifying the date 
than your general recollection. May it not have been in September or 
November, when that safe was filled ? 

A. 54. The safe was filled in October ; and can give exact date by 
referring back to our reports on file at Mosler Safe & Lock Company. 

Q. 55. Describe the safe, it’s size, and whether it had bent angle 
bars in it? | 

A. 55. It was our old number 5, I don’t recollect the dimensions. 
It was round angle cornered. 

Q. 56. Had it bent angle bars in it ? 

A. 56. What is a bent angle bar? I don’t know what you mean. 

Q, 57. Doyou know how that round corner was produced in that 
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safe ? 

A. 57 No. 

Q. 58. Now what relation is there between the conversation that 
you heard, as stated by you in your 11th and 12th answers. and the fill- 


ing of the safe in question, such that you know that the one preceded 
the other in time? 

A. 58. I don’t know what you are trying to get at. It is not 
plain enough. 

Q. 59. Question repeated. The officer will please read and explain 
to witness. 

A. 59. For this reason. I know when the safe was filled, and I 
know this conversation about bent angle was before that time. I heard 
these words: “bent angle.” I heard no conversation. 

Q. 60. You have not yet answered the question I understand you 
to have stated, that this safe was filled in October, 1881, and you have 
also stated that you heard the words “bent angle bar” before the safe 
was filled, and you have further stated that you know that you heard 
these words Yefore the safe was filled. What I want to know, is, how 
do you now know that you heard these words before the safe was filled? 

A. 60. Good memory. 

Q. 61. Is it your experience that your memory is of such a reliable 
character that you can, without relation to other events surrounding any 
particular transaction, always swear to the exact time when it occurred? 

A. 61. When I know a thing, I know it. 

Q. 62. Which do you know the best, that both the Messrs. Mos- 
ler were present, (Max and Moses), when you were told to translate the 
paper, or that Goehler said he understood it, in German and in English? 

A. 62. Il remember them both, well. 


Examination by G. J. Murray. 


R-Q. 63. Was Julius Mosler present at the time you were told to 
translate that paper? 

R-A. 63. Don't recollect. 

Q. 64. Did you have any conversation with any one at the time 
the paper was handed to you except the one who handed you the paper, 
and told you to translate it to Mr. Goehler? 

A. 64. No, 

C. J. GRAESER 


10 MAX MOSLER. 


MAX MOSLER., 


Max Mosler, being tirst duly sworn, deposes and says in answer to 
interrogations propounded by George J. Murray, as follows: 

Q. 1. State your name. age, residence, and occupation, 

A. 1. Max Mosler. 540 Eighth street, Cincinnati, Ohio: age, forty 
years. Occupation, I am doing trading in old and new safes; my oc- 
cupations are respectable and multifarious, chiefly buying and selling 
safes. 

Q. 2. How were you engaged in the year 1551? 

A. 2. Stockholder and manager of Mosler Safe & Lock Company. 

Q. 3. Are you familiar with the invention in bent angle bars for 
round corner safes, such as are now being made by the Mosler Safe & 
Lock Company? 

A. 3. Toa certain extent, yes. | 

Q. 4. Please state when you first became familiar with such in- 
vention, and under what circumstances, if you recollect? 

A. 4. Moses Mosler returned from Europe sometime during the 
month of June, 1551. After his return Moses Mosler and myself had 
repeated conversations as to the necessity of changing the old style or 
mode of constructing safes, making a stronger safe by reason of the 
quality of cement which has degenerated from year to year. Some time 
after his return he spoke to me about the round cornered safe, the con- 
struction of which was left to him entirely, he having charge of the 
mechanical department, while I had charge of the office. After having 
decided upon a change in the construction of the safe, 1 positively rec- 
ollect of numerous and repeated consultations that Moses Mosler had 
with Mike Hemler and Goehler in reference to this safe. At some of 
these I was present, when occasionally they occurred in the office. 


Q. 5. When did you first learn that Mr. Moses Mosler had taken 


steps to have the invention here in controversy patented? 
A. 5. I can not give the exact date; it was some time during the 


latter part of summer or early part of fall of 1881. 

Q. 6. Is there any circumstance that you remember by which you 
can fix the date more definitely? 

A. 6. By a copy of a letter written to Mr. Murray, after having 
called upon Mr. James Moore, in reference to some idea of my own, 
Mr. Heintz, (book-keeper at the time of Mosler Safe & Lock Company ), 
and myself, had repeated conversations in reference to a safe having 
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an air ghamber, and claimed to be invented by Charles Zircher. | 
called upon Mr. Moore in reference to this patent, Mr. Heintz inform. 
ing me 1 the time that Mr. Moore made an application for said patent 
Mr. Moore advised me that he did not take out said patent 

Q. 7. How do vou fix the date that you first knew of Moses 
Mosler’s |first making application by the date of that letter ? 

A. 7, By calling upon Mr. Murray in reference to safe with air 
chamber] and his refusal to take any steps in the matter, if my ideas 
were in|conflict with the ideas of safe under construction of Moses 
Mosler. 

Q. 8. 1 will hand you a letter and ask you if that is the original let- 
ter referred to in your former answer ? 

A. 3. Yes, that is the original. 

Q. g: The letteris offered in evidence and the notary is requested 
to mark the same “ Exhibit Max Mosler Letter.” 

Q. 9. You may state when that letter was written to the attorney 
now examining you, and whether it was before or after the time that 
letter was written, that you had the conversation, as you say,with Mr. 
Murray about the safe, embodying the ideas of Moses Mosler. 

A. 9. The letter was written September the roth, and the conver- 
sation and refusal of Mr. Murray to do anything was when first | 
called upon him in reference to my idea. 


Adjourned till 2 P, M, 

Met pursuant to adjournment. Present, same parties. Examination 
of Max Mosler continued. 

Q. 10 The previous question asked whether it was before or after 
the writing of this letter “ Exhibit Max Mosler Letter,” that you had 
the conversation with Mr. Murray about the safe embodying the :deas 
of Muses Mosler. Please state whether it was before or after the writ- 
ing of this letter, and you may also state the conversation that took 
place between yourself and Mr. Murray, or the substance of it, if you 
can not recollect the exact conversation. 

A. 10. It was previous to the writing of the letter. The substance 
of the conversation was in reference to some idea of mine as to 
obtaining a patent on safes. Mr. Murray said if it came in conflict 
with the ideas of Moses Mosler’s round cornered safe, he preferred to 
have nothing to do with it. I assured him that it was a different idea, 
after which I verbally gave him the details. 
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Q. it. Did you at that time understand what the invention of 


Moses Mosler was? | 

A. 11. In substance, yes. A round cornered safe, produced by a 
continuous angle bent cold, so as to form the round corner. 

Q. 12. Can you state about the time the Mosler Safe & Lock 
Company determined to enter upon the manufacture of these round cor- 
nered safes? 

A. 12. The latter part of summer of 1551 and positively previous 
to the date of my letter to Mr. Murray, September 1o, 1551. 

Q. 13. Was there any contract made with any one by the Mosler 
Safe & Lock Company, having any reference to the round cornered 
safe, such as they now manufacture, with the bent angle bar frames? 

a. 8% Xe. 

Q. 14. You may state with whom and when as near as you can 
remember? 

A. 14. With H. H. Warner & Co., H, D. Cary & Co. and numbers 
of others. The exact date I can not.give, some time in the fall of 18S. 


Cross-examined by J. Moore, Attorney for Goehler. 


X-Q. 15. Can you state approximately the time you called at the 
office of Mr. Moore, to learn whether there was a patent in existence 
for an air chamber in a fire-proof safe? 

A. 15. Approximately, between the 20th of August and the oth of 
September, 1881. 

X-Q. 16. Is the book or memorandum you have just examined a 
diary, and does it contain memoranda from day to day, of events that 
took place, if not, what do you find in the book that enables you to say, 
that it was between the 2oth of August and the oth of September, 1881, 
that you made the call in question? 

A. 16. The book or memorandum I have just examined and refer- 
ed to in previous questions, was an almanac, so as to enable me to get 
the approximate time when I was in the city previous to September 
1oth, I find that I am positive that it was approximate between the 


aforesaid dates. 
X-Q.. 17. You are a brother of Moses Mosler, are you not? 
A 27. Fes. 
X-Q. 18. Do you now own any stock in the Mosler Safe & Lock 
Company? 
A. 18. None. 
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X-Q. 19. Please state when you became a stockholder, and when 
vou ceased to be such, in that company? 

A. 1g. I became a stockholder June 26, 1879; I sold my stock to 
the firm, February 1, 1882, but the papers, transfers and etc., were not 
executed until February 11, 1882. 

X-Q. 20. During the time that you were a stockholder, were any 
patents granted to the concern, upon any invention whatever? 

A. 20. The concern never invented anything. What improve- 
ments were invented by individual stockholders of the firm, or concern, 
they individually applied for patents, to which they were individually 
entitled to. 

X-Q. 21. Were any patents granted during that time to any stock- 
holder or officer of the concern? 

A. 21. I individually did not invent or patent anything, but Moses 
Mosler, president of the Mosler Safe & Lock Company, did invent and 
patent a safe, the letters of patent I have seen, besides which I believe 
he has a nnmber of inventions on patent wheelbarrows. 

X-Q. 22. What was the date or about the date of the patent on safes, 
and was it assigned to the Mosler Safe & Lock Company ? 

A. 22. My previous answer was a safe. This was not assigned to 
the Mosler Safe & Lock Company? 

X-Q. 23. Was the improvement secured by that patent manufactured 
by the corporation ? 

A. 23. While I held stock, the firm had not negotiated with Moses 
Mosler for the manufacture of said patented safe 

Question repeated. 

A. 23. In addition to foregoing answer, there was but one front of 
said safe made, and if my memory serves me right, Moses Mosler paid 
for this. Said front was not made at the factory, but was a brass model 
made by Homan. 

X-Q. 24. Then it is a fact, is it not, that there never was a safe made 
by the concern embodying that improvement, and is it not further the 
fact, that the reason for this was that the improvement was deemed, 
when the cost of manufacture was taken into consideration, valueless? 

A. 24. While I held stock there was no safe made having that 
improvement, The patent was not considered valueless, as it was the 
intention to manufacture said improvement at some future day. This I 
can substantiate by others, and my testimony, that said improvement 
was shown to J. W. Warner and F. B. Bowen, partners, I believe, of 


14 MAX MOSLER. 


H. Warner & Co., at the time when these parties were negotiating with 
the Mosler Safe & Lock Company for an improved make of safes, and 
promises were made to these parties that in time this improved safe 
would be made for them. 

X-Q. 25. Who, if you know, paid the expense incident to soliciting 
the patent now in interference. Moses Mosler or the Mosier Safe & Lock 
Company? 

A. 25. Iam not in the position to know. 

X-Q. 26. You were astockholder when the application was made 
and the first fee paid. Didn’t you know when you left the corporation, 
whether it, the corporation, had paid so far, or Moses Mosler had paid 
it? 

A. 26. I was a member of the firm when the application was 
made, but as to cash transactions, my position in the firm was such that 
gave me no time to interfere with the cashier's duties. Therefore, can 
not tell as to cash transactions. 

X-Q. 27. What office did you hold inthe Mosler Safe & Lock 
Company? 

A. 27. By name. manager, but my duties were correspondent, 
examination of safes in paint rooms, and minor details, incident to office 
work. i 

X-Q. 28. Wasthere any understanding or contract between yourself 
and brothers, the other stockholders of the concern, as to whether, 
when an invention was made by either. in safes, the patent upon it 
should belong to the concern? 

A. 28. There was none. 

X-Q. 29. When you described to your attorney, Mr. Murray, vour 
idea of an air chamber in a fire proof safe, did he ask you, or did you 
ask him, as to whether there was conflict between it and the invention 
of Moses Mosler? 


That part of the question which assumes that Mr. Murray is the 
witnegs’ attorney, is objected to, as such fact no where appears in the 
testimony of the witness. 


A. 29. My answer is the same as that given to question 7 above, 


and question 10. 

X-Q 30. You have not answered my question; the officer will 
again read it to you, and you are again asked to answer it. 

A. 30. I fully understand the nature and character of an oath, and 
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can not give a more direct answer to this repeated question. than my 
answers to questions numbers 7 and Io. 

X-Q. 31. You misunderstand the point of the question. Your ans- 
wer 10 recites that a conversation occurred between yourself and Mr. 
Murray, as to whether there was conflict between your idea and Moses 
Mosler’s idea or invention, and the question asks you who first sug- 
gested that there was conflict, or who first asked the question, yourself 
or Mr. Murray: 

A. 31. At the time of my calling upon Mr. Murray, | believe that 
the round cornered safe was the only invention of Moses Mosler in 
sates, for which he was applying for patent. I was aware of this fact, 
as well as Mr. Murray. In speaking to him of my ideas, betore giving 
him details, his question was, if this was in conflict with Moses Mosler’s 
improved safe. I answered, no. | then went into details and gave him 
mv ideas 

X-Q. 32. Then, as | understand you, it was Mr. Murray that asked 


the question or suggested the inquiry as to whether there was conflict 


between your idea and that of Moses Mosler. Am I right? 

A. 32. He may have put the question in that manner. 

X\-Q. 33. Had he then made application for patent for round cor- 
nered safe, for Moses Mosler? 


A. 33. I know of his consulting Mr. Murray in reference to the 
round cornered sate, previous to this, my visit; but can not tell how far 
he had progressed in the application of the patent 

X-Q. 34. Well, if you know that Mr. Murray and Moses Mosler 
had, prior to that time, consulted with reference to taking outa _ patent 
for a round cornered safe, will you please state more explicity just what 
you know, how many consultations had they had, what took place at 
each, and in what form was the invention in question. before 
Mr. Murray. Was there a drawing or model, and state low you know 
these things? 

A. 34. Mr. Moses Mosler was authorized by all the stockholders 
to furnish an improved sate. He suggested the idea of the round cor- 
nered safe, he was given carte blanche to perfect the improvement. and 
am therefore not enabled to know how many consultations he may have 
had with Mr. Murray, or what took place at each. Moses Mosier re- 
ported to ihe stockholders trom time to time how he was progressing, 
Can not say whether he supplied Mr. Murray with drawing or model, 


ut the date of ty letter. September roth 


16 MAX MOSLER. 


X-Q. 35. Then, as I understand your testimony, you knew at that 
date, to-wit: September 10, 1881, that Mr. Moses Mosler had consulted 
with Mr. Murray, with reference to taking out this patent, because at a 
full meeting of the stockholders, theretofore had, full authority was given 
to Moses Mosler to invent such a safe; is that right? 


Question objected to by Mr. Murray misrepresenting the testi- 
mony of the witness, by stating that this authority was given at a full 


meeting of the stockholders. 


A. 35. September roth, 1851, | was aware that Moses Mosler 
had consulted Mr. Murray in reference to a round cornered safe with 
angels bent cold. Mr. Moses Mosler was getting up this safe by au- 
thority, and with the consent of the stockholders. 

X-Q. 36. The last question was intended to ask you whether you 
knew that these consultations had taken place from the fact that full 
authority by the stockholders to make this invention had been given ° 
to Moses Mosler. This question you have not answered; please an- 
swer it. 

A. 36. Not from that fact, but from the reports of Moses Mosler, 
and my individual knowledge of the employment of Mr. Murray. 

X-Q. 37. How did you derive this individual knowledge of the 
employment of Mr. Murray, to solicit a patent prior to September 1o, 
1881, upon round cornered safe? 

A. 37. By having confidence in a brother and fellow stockholder 
whom the stockholders saw fit to select to the honorable position of 
president of the Mosler Safe & Lock Company, and when Moses Mosler 
repeatedly remarked in the office, “I am now going to consult Mr. 
Murray in reference to the round cornered safe,” that he made no 
misrepresentations. 

X-Q. 38. Then, when you say as you did, in your answer 36, that 
you had “ individual knowledge” of the employment of Mr. Murray for 
this purpose, you mean that Moses Mosler repeatedly remarked in the 
office, “ I am now going to consult Mr. Murray in reference to the round 


cornered safe.” Am I[ right? 

A. 38. My individual knowledge was strengthened further after 
the consultation with Mr. Murray in reference to the so-called my idea 
of safe with air chamber. Mr. Murray and myself had quite a chat in 
reference to the practicability of the round cornered safe of Moses Mos- 
ler, for which he was employed to obtain letters patent. 
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X\-Q. 39. Are you able to answer question 35, yes or no; and, if not, 
why not ? 

A. 39. I am willing to re-affirm that Mr. Murray was retained from 
the fact that there was no object on the part of Moses Mosler to willfully 
make any misrepresentations, he having full power to act, beside my 
conversation with Mr, Murray, in reference to the round cornered safe, 
convinced me that he was retained, I have no reasons or desires not to 
give a more direct answer, for I firmly and conscientiously believe that 
my answers fully cover the question. 

X-Q. 40. Dol understand you to decline to answer 38 by the 
word ", ¥Os ” or the word “no?” 

A. 40. If you will condense into one the four questions and 
answers interwoven into each other, I may be enabled to give a direct 
answer. 

X-Q. 41. Then you can't answer question 38, just as it stands, 
with a “ ves " ora “no?” 

A. 41. If vou will condense 36 and 38, I will, if possible, and if 
within my knowledge. 

X-Q. 42. In answer 35 you say your “ individual knowledge was 
strengthened further after the consultation with Mr. Murray,” and sub- 
sequently you say you had quite a chat with him in reference to the 
practicability of the round cornered safe. Will you please state more 
fullv exactly or substantially what was said by each upon this question ? 

A. 42. Our chat was to this effect: I asked his opinion in regards 
to the safe. 

X-Q. 43. Well, what did he say in answer to that question ? 


A. 43. Thought it was a good thing. 


Adjourned tillto-morrow morning at g A. M., Friday, December 
29, 1882. 
JULIUS MOSLER. 


December 29, 1552, met pursuant to adjournment ; present, same 
attorneys. 

Max Mosler, by agreement of counsel, is excused from testifying 
this A. M. 

Julius Mosler, being first duly sworn, deposes and savs, in answer 
to interrogatories propounded by G. |. Murray, as follows : 

Q. 1. State your name, age, residence and occupation. 
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A. 1. Julius Mosler, age 35: residence, 557 West Court street, 
Cincinnati, Ohio ; occupation, vice-president and treasurer of the Mosle1 
Safe & Lock Company. 

Q. 2. State if vou are familiar with the invention in angle bars cut 
out and bent to form frames for round cornered safes, and, if vou are, 
state when you first became familiar with such invention, and unde 
what circumstances. 

A. 2. lam no mechanic, however. After the angle was shown 
me, I understood the nature of the construction. I became familiai 
shortly after the return of my brother, Moses Mosler, from Europe. He 
returned in June, 1551. This object was tocheapen the manutacture of 
safes. With this in view, he spoke of making a round cornered safe 
having a cold bent angle, which angle he showed me from time to time, 
cut from a card. 

Q. 3. Can you state more particularly the time when he first 
showed you the way the angle bar was to be made by cutting a card, 
and what, if anything, was said at that time or subsequently? 

A. 3. Can not definitely state time, but think it was shortly after 
his return from Europe. He said and showed me the improvement on 
safes and cheapening of same, by making the round cornered safe. 

Q. 4. Can you state approximately the time, within a month or 
two months 

A. 4. I think it was in July of 15851, as far as | can recollect. 

Q. 5. Did you or not understand the improvement that was 
explained to you at that time, to be the same bent angle bar that is now, 
and has been for the last year, used by the Mosler Safe & Lock Com- 
pany, in their round cornered safes? 

Objected to by James Moore, as leading. 

A. 5. I did understand it to be the same as we are making. 

Q. 54. Are you acquainted with George J. H. Goehler, one of the 
parties to this interference, and, if you are, state how long and how inti- 
mately you have known him: 

A. 54. 1 am acquainted with George J. H. Goehler, and have 


,* 


known him for several years. He acted as foreman for the Mosler 
Safe & Lock Compan,. During the time he was employed there I had 
occasion to speak to him often. 

| Q. 6. Were vour conversations with him carried on in the English 


or German language: 
A. 6. Both English and German 
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Q. 7. Are vou able to state from your acquaintance with Mr. 
Goehler, and the conversations you have had with him, whether or not 
he is familiar with the English language, or what familiarity he has with 
the language: 

A. 7. From what I know. 1 am under the impression that Mr 
Goehler is conversant and familiar with the English language 

Q. 5S. | will now hand you paper marked “Mosler Exhibit A.. 
A. B. Benedict, Notary Public,” and ask you to state when, if ever, 
you saw that paper before: 

\. 8. | saw the paper the day it was signed. I also saw the 
paper the same dav before it was signed. 

(. 9. Please state what took place at the time that paper was 
signed, or before it was signed? 

A. 9g. We first learned that Mr. Goehler was going to leave our 
emplov. and was going into the employ of one of our competitors, 
Mosler, Bahmann & Co When we learned that he was about to 
leave tls, \loses \losle had Mr Gsoehle called into the office Mir 
Moses Mosler read this paper, but before reading this paper, and in 
conversation with Mr. Goehler, he questioned Mr. Goehler, asking 
him if the anele bar in round cornered safes, if it was not his (Moses 
Mosler’s) idea, ana. if he, Moses Mosler, was not the patentee and 
inventor of the round cornered safe and angle iron, to allof which Mr. 
Goehler assented, and said that he lays no claim to it; or words to that 
effect. When this paper was to be signed, Moses Mosler also called 
Michael Ilemler, superintendent of the Mosler Safe & Lock Com- 
pany, to whom he read the paper, and asked him whether he was will- 
ing to sign the same. He agreed to sign same, but Mr. Goehler 
refused, stating that he did not know the nature of the contents of the 
paper, as it was in English. Moses Mosler then asked Charles 
(;raeser to translate the same to him. when Graeser and Goehler we t toan 
adjoining room, when Graeser translated the same: when they returned, 
and Mr. Goehler willingly signed the paper. I sav that I now recol- 
lect that Mr. Goehler did not sign the paper at once, but later in the 
day 

Q. 10. Was there any conversation took place between Mr. 
Mosler and Mr. Goehler, or between yourself and others, in the pres- 
ence of Mr. Goehler after he returned from the adjoining room with 
Mr. Graeser? 

A. 10. Moses Mosler and myself conversed. I said to Mr. Goeh- 
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ler, that Mosler, Bahmann & Co. no doubt wanted him to make this 
round cornered safe, which he did not deny saying that it did not make 
any difference. 

Q. 11. How long after that interview was it, if you know. before 
the paper was signed, and you may state if there were any other inter- 
views or conversations between that time and the time the paper was 
signed, in the presence of Mr. Goehler? 

A. 11. A few hours. In the mean time, Moses Mosler asked 
Hemler why Goehler wished to leave. Mr. Hemler said that Goehler 
was offered two dollars more salary, by Mosler, Bahmann & Co., than 
we were giving him, and if we gave him the same he would remain, 
after which Moses Mosler had Goehler called and offered him the same 
salary, whereupon he promised to remain with the Mosler Safe and 
Lock Company. 

Q. 12. What, if any reason, did Mr. Goehler give for refusing to 
sign the paper after he and Mr. Graeser returned from the adjoining 
room? 

A. 12. Can't remember that he stated any reason. 


Cross-examined by James Moore. 


X-Q. 13. You have stated that when Moses Mosler called Goehler 
into the office, that he (Goehler) admitted in substance that Moses Mos- 
ler was the true inventor of the improvement in question. and you fur- 
ther state that when Mr. Mosler explained the paper to him, he refused 
to sign it, and that after it had been translated and explained to him in 
German, by Graeser, he still refused to sign it. What I want to know is, 
why, if he admitted that Moses Mosler was the first inventor, he 
(Goehler) refused to sign that paper? 

A. 13. Can not say what reason he had for refusing. 

X-Q, 14. You say that when you learned that Goehler was about 
to leave, this paper was drawn, and Hemler and Goehler called into ‘he 
office, and each requested to sign the paper, was Hemler also about to 
leave, and, if not, why was he asked to sign the paper? 

A. 14. The reason that they were both asked to sign the paper, 
was because they carried out the ideas of Moses Mosler, and didn’t 
want either of them to lay claim to the improvement. 

X-Q. 15. Then you were afraid, were you, that they would both 
lay claim to the patent? 

A. 15. It was not fear. 
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X-Q. 16. You say in answer 14, that they were each asked to 
sign the paper, because they carried out the ideas of Moses Mosler, and 
you didn’t want either of them to lay claims to the improvement, and 
in your last answer you say, in substance, that you were not afraid of 
that, then I repeat, why did you ask either of them to sign the paper? 


Objection. Question objected to by Mr. Murray, as misleading, as 
it does not appear from the witness’ testimony, that he, the witness, did 
ask Goehler to sign the paper, or that the witness has any interest in the 
invention here in controversy. 


Objection. Counsel for Goehler desires to protest once, and for all, 
against instructions being given to a witness under the guize of an ob- 
jection to a question, and he now asks counsel for Mosler to state of 
record, whether in the future he will or not write such objections, as he 
desires to make and pass them to the officer to be entered upon the 


record. 


Counsel for Mosler states that he knows no rules which requires 
him to write his objections and hand them to the officer. The rules re- 
quire that the reason for the objection be stated in order to be taken 
advantage of, and if opposing counsel does not desire these reasons to 
go of record, he must not give occasion for them by his questions. The 
record so far will show that there have been but few objections taken 
by counsel for Mosler, while he believes that more than half of the 
questions asked upon cross-examinations are open to objection, and 
states now of record that he will make no objection to any fair question, 
and such objections as he does make will be made in the ordinary way. 

A. 16. I did not ask either of them to sign the paper. 

X-Q. 17. The last question is repeated, except that instead of your- 
self, Moses Mosler be understood? 

A. 17. Moses Mosler no doubt had his own reasons for asking them 
to sign the paper. 

X-Q. 18. Your attention is called to the first part of your answer 
to question 9, which the officer will read to you, and you are asked to 
state whether this does not mean that Goehler was asked to sign the 
paper, because he was going to leave, and, if it does not mean that, what 
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does it mean? 
A. 18. In as much as Goehler was asked, at the time he wanted 
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to leave. whether he intended to make the round cornered safe at Mos- 
ler. Bahmann & Co.. and his answer. “it made no difference,” and Mos- 


es Mosler no doubt to avoid any future controversy. asked Mr. Hemler . 
and Goehler to sign the paper. 
X-Q. 19. Who were in the office upon that occasion: 
A. 19. As far as I remember, the entire clerical force. ‘ 
X-Q. 20. Give the names of every one who was in a position to 
hear what was going on? 
A. 20. Moses Mosler, Goehler, Graeser, myself, and I think. 
Hemler. 
X-Q. 21. Was Hemler called in before Goehler: 
A. 21. Do not recollect. 
X-Q. 22. In answer 2 vou say, that Moses Mosler showed you, 
from time to time, after he returned from Europe, the invention of a 
bent angle iron. cut from a card. How often did he show you this a: 
card? : 
A. 22. Can not exactly state the number of times he showed it to 
me, but he showed it to me at diffierent times; besides, | saw the angle 
cut out of paste-board in Mike Hemler’s office, November 4, 1881. | 
X-Q. 23. I want to know more particularly the number of times 
that Moses Mosler showed you this card, before November 4, 1581 
Did he show it to you a hundred times or fifty, or two or three times? 
A. 23. I can only state, as in my previous answer, that I don’t 
remember the number of times. 
X-Q. 24. Did he show it to vou more than once: 
A. 24. He did. 
X-Q. 25. Do you think you saw it five times? 
A. 25. Again I will state that I do not remember the number of 
times. 
» 


X-Q. 26. But, can you not give some approximation as to how 
often he spoke of it, and showed you the card? 

A. 26. I can not approximately sav how often he spoke of it. ot 
how often he showed me the card. 

X-Q. 27. Was it the same card he showed vou e\ ery time: 

A. 27. That I can not affirm. 

X-Q. 25. Did you see any difference between the card he showed 


you at one time and another? 
A. 28. As I said, 1 am no mechanic. but whenever he showed me 
the angle, it appeared to me the same. 


JULIUS MOSLER. 23 


X-Q. 29. Describe the piece of paper it was upon, with reference 
to size, color, etc. 

A. 29. It was on one of the Mosler Safe & Lock Company's 
business cards, three by four inches; can not describe color, as we have 
different colors of cards. 

\-Q. 30. Was it cut out in form, or penciled, or partly cut and 
partly penciled? 

A. 30. The card was cut forming an angle. 

\-Q. 31. How did that cut upon that card compare with the card 


you saw November 4th, in Michael Hemler’s room? 


A..31. The formation of the angle appeared to me the same. 
\-Q. 32. Describe the piece of paper as well as vou can, with 


reference to size, color, etc.. upon which this cut was made, that you 
saw in Mike Hemlers room. 

A, 32. It was not a piece of paper, but brown pasteboard, and as 
near as | can recollect, it was four by six inches. 

X-Q. 33. What time of the day was it. on November the 4th, 


when you saw this piece of pasteboard? 


A. 33. In the morning. 
\-Q. 34. Can't you state more closely the hour: 
A. 34. Think it was between the hours of g and 12. 


X-Q. 35. Do you commonly visit Hemler’s room; if not, what was 
the special occasion that induced you to visit it then? 

A. 35. I visit Hemler’s room ocgasionally, but upon this occasion 
| leoked tor him and found him in his room, and gave him an order to 
move a sate. 

\-Q. 36. Did Hemler call your attention to this piece of paste- 
board, and did you have any conversation with him about it? 

A. 36. He did not call my attention, but when I entered the room, 
he was handling it. Having seen a card, and seeing this pasteboard 
bent in the same manner, it attracted my attention 

X-Q. 37. What did you say about it. and what did Hemler say 
about it, at that time? 

A. 37. There was nothing said by either of us, in reference to it. 

X-Q. 38. What became of the card that Moses Mosler showed 
you, if you know? 

A. 25. Dont know 


\-( When he showed you that card, what did he say about it? 
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A. 39. He said, in that manner, he could cheapen the cost of 


manufacturing safes. 

X-Q 40. Is this all he said, the first time he showed it to vour 

A. 40. No, sir. 

X-Q. 41. What else did he say: 

A. 41. He said it would make a stronger safe, and it would be a 
great improvement. 

X-Q. 42. Well, is that all he said? 

A. 42. He may have said more, but | don’t remember, No doubt 
he did. 

X-Q. 43. Was that piece of paper cut and bent, or only cut? 

A. 43. It was cut and bent, as he could not give it the formation 
unless it was cut. 

X-Q. 44. Then that is the reason you know it was cut, is it? 

A. 44. It is. 

X-Q. 45. Did you have this card that Moses Mosler showed you, 
in your hand, or in your possession, if so, how long? 

A. 45. I had the card in my possession for a few moments, simply 
to see the formation. 

X-Q, 46. Were you inthe office November 4th, when Goehler 
showed a card or a piece of paper of this character, to Moses Mosler? 

A. 46. I may have been in the office, yet did not see Goehler show 
Moses Mosler a card or piece of paper, as Mr. Goehler visited the 
office frequently, and | did not always pay attention to what Mr, 
Gsoehler came into the office for. 

X-Q. 47. Then you did not know that Goehler had called upon 
the morning of the 4th of November, and exhibited a card so cut, to 


Moses Mosler? 


A. 47. I did not. 
X-Q. 48. After Moses Mosler had shown you this card, that he 


did show you with whom, if any person, did you speak about it, before 
the 4th of November? 

A. 48. My conversation was entirely with Moses Mosler, in ref- 
erence to the card, 

X-Q. 49. When you saw the card in Michaei Hemler’s hands, did 


vou tell Moses Mosler about it if? 
A. 49. I think not; as Hemler received all his instructions by 
Moses Mosler, and thought it not necessary to say anything about it. 
X-Q, 50. Then you did not think it was a matter of sufficient 
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tw 
At 


importance to call to the attention of Moses Mosler: 
A. 50. I always thought it very important, and as Moses Mosler 


gave his instructions, presumed that he knew all about it. 
Adjourned till 2 p. M., Friday, December 29, 1552. 
2p.M. Met pursuant to adjournment. Present, same parties. 


X-Q. 51. How do you know that it was the 4th of November that 
you saw the cut in Michael Hemler’s room, that you refer to? 


A. 51. I gave Hemler an order to move a certain safe, and made 


the charge for moving that safe upon that day. 
A-Q, 52. Had you ever spoken to Michael Hemler prior to that 
day, anything with reference to getting up a round cornered safe, or to 


bending angle iron, to form a round cornered safe. If you had, state 


when, how often, and what was said? 

A. 52. I never did. That was entirely left to Moses Mosler. | 
asked Hemler what he thought of the round cornered safe, and his 
reply was, he thought it was a good thing. 

X-Q. 53. When did you ask him that? 

53. I can not state time. 
X-Q. Was it before or after November 4, 1851° 
54. Betore. 
XQ. 55. Where were you when you asked that question? 

55. I don’t recollect. It was in the building—the office or fac- 
tory. 

X-Q 56. Was that before or after the round cornered safe No. 
5, that was filled during October, 1551, was made? 

A. 56. Can't say. 

X-Q. 57. When you asked Hemler that question, didn’t you have 


reference to safes of that construction? 
Objection. Question objected to G. J. Murray, as indefinite. 


A. 57. I did, to the round cornered safe 

X-Q. 58. Were the round cornered safes made before the 4th of 
November, 1851, in the factory? 

A. 58. Do not recollect when the first one was made, as I have 


no record. 
X-Q. 59. Do you know whether there were any round cornered 
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safes made in the factory before Moses Mosler showed you that card 
that was cut out and bent? 

A. 59. I repeat, I do not remember 

X-Q, 60. How many modes of making sates with a round corner 
has been practiced in the factory, at any time since the business was 
started, until the 1st of January, 1552? 

A. 60. Don’t know. 

X-Q. 61. Was there any mode but one, to-wit; the one shown in 
the card that Moses Mosler showed your 

A. 61. Don't remember. ! 

X-Q. 62. Will you please take a piece of paper and cut it, and 
bend it into the form that the card was that Moses Mosler showed you, 
that has been several times referred tor 

A. 62. Am not sufficient mechanic to do so. 

X-Q. 63. You will please examine pen sketch shown to you, and 
state whether that correctly represents the mode in which that card was 
cut? 

A. 63. I will say that I am ignorant of the meaning of this 
drawing, what I saw was the formation of the angle. 

X-Q. 64. Did you observe the form of the cut in the card, or was 
the card cut. 

A. 64. The card was cut, but 1 paid no attention to the form of 
the cut. 

X-Q. 65. All that you recognized as | understand you, was the 
fact that the card was bent around, so as to show the character of cor- 
ner that the safe should have when made with a bent angle iron. If lam 
not right in this, please state wherein I am wrong? 

A. 65. You are right. This angle that I saw was to be applied to 
the new method of making safes. | 

X-Q. 66. Sketch referred to in question and answer 63, is hereby 
offered in evidence, marked “Julius Mosler Sketch.” No. 1. 

X-Q. 67. You will please examine the piece of paper now shown 
to you, and state how the same corresponds, so far as cut and bend are 
concerned with the card referred to, shown by Moses Mosler? 

A. 67. As I stated before I am no mechanic, and can not state how 
it corresponds. The piece of paper referred to in above question and an- 


swer marked. “Julius Mosler Exhibit, No. 2,” is offered in evidence. 


X-Q. 68. Then when you asked Michael Hemler as to his 
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opinion of the round cornered safe, you referred simply to a round cor- 
nered safe, regardless of the mode by which that round corner was pro- 
duced. If that be not right, state wherein it is wrong? 

A. 65. When I asked Michael Hemlers opinion about the round 
cornered safe, | always had in view the angle iron, which was shown 
me to facilitate and cheapen the manufacture of the safes. 

X-Q. 69. Did vou tell Michael Hemler at that time, that vou had 
that angle iron in view when you asked that question: 

A. 6g. I did not, but supposed he knew it, as he had his instruc- 
tions from Moses Mosler to.make this safe. 

X-Q. 70. But you had never spoken to Hemler about it (1 mean 
the cut and bent angle iron), nor heard Moses Mosler or any one else 
speak to him about it, had you? 

A. 70. I heard Moses Mosler speak to him about it, giving Hem 
ler orders, to which I paid but little attention, as all had full confidence 
in Moses Mosler, to direct the construction of this safe 

X-Q. 71. You now say, you heard Moses Mosler speak to Michael 
Hemler about a round cornered safe, I want you to state when, where, 
and exactly what was said. 

A. 71. This was said in the building: when, I can not remember: 
nor can | repeat what was said. 

X-Q. 72. You say in answer 70, that you “all have full confidence 
in Moses Mosler to direct the construction of this safe.” Will vou 
please be more specific in stating what this confidence refers to? Do 
you mean confidence in his integrity, or do you mean confidence in his 
mechanical ability, to devise and perfect a particular structure? 

A. 72. I mean his integrity and his capability of directing a con- 
struction of his invention. 

X-Q. 73. When did vou make vour first contract to make safes for 


a 
Warner: 


A. 73. Can not state time 

X-Q. 74. Can vou make any approximation to the time? 

A. 74. I cant. 

X-Q. 75. Do you think it was fifty years ago? 

A. 75. Was not born then 

X-Q. 76. Was it five years ago? 

A. 76. We had one contract, I believe, seven years ago, with Mr. 


Warner. That was before the Mosler Safe & Lock Company was 


| 
’ 
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incorporated. Can not state when the second contract was made. 

X-Q. 77. How long do you think it was before the 4th of Novem- 
ber, 1881, that Moses Mosler showed you the cut and bent card hereto- 
fore referred to? 

A. 77. I can not state definitely. 

X-Q. 78. Do you think it was days before, weeks before, of 
months before? 

A. 7 It was some months before. 

X-Q. 79. You were then informed, were you not, that the inven- 
tion of a round cornered safe was then complete? 

A. 79. I was not informed that it was complete. 

X-Q. 80. Well, were you informed it was incomplete; or what 
was your understanding, in this particular, at that time? 

A. 80. I had no particular understanding about it. 

X-Q. 81. Well, did you get any information of any character, as 
to the mode of constructing that safe, from either of the prior interviews 
with Moses Mosler, when he showed you the card. If you did, state 
specifically, what that information was? 

A. 31. I did. It was to construct the safe of one plate of iron, 
fastened into cold bent angles. 

X-Q. 82. I understand you to say, that you don’t know when the 
first safe, embodying that construction, was made; but upon the assump- 
tion that no such safe was made, prior to the 4th of November, 1581, 
how do you account for the delay? 

A. 82. I have no reason to know. It was left to Moses Mosler, 
the entire matter. 

X-Q. 83. And all that you knew about it, as I understand you 
prior to the 4th of November, 1851, was what Moses Mosler said to 
you as you have heretofore testified. Is that right? And, if not, make it 
right, 

A. 53. That is right. I gained all my information in reference to 
the round cornered angle iron safe from Moses Mosler. 

X-Q. 34. Letters patent were granted to Moses Mosler March 22, 
i8S1, No. 239,110. As you are treasurer of the Mosler Safe & Lock 
Company, will you please state who paid the various expenses incident 
to obtaining this patent—Moses Mosler or the Mosler Safe & Lock 
Company? 


A. 54. It has been so long since that I can not recollect how the 
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charge was made, but, by referring to the cash book or his account, I 
will be enabled to give a correct answer. 


JULIUS MOSLER 


MAX MOSLER, 


The cross-examination of Max Mosler is now resumed, Friday Pp. 
M., December 29, 1882, by James Moore: 

X-Q., 44. You have stated several times that jour “ individual 
knowledge ” that Mr. Murray had been retained to solicit a patent for 
round corner safe, and that Moses Mosler had had consultations with 
him upon that subject prior to September 10, 1851, was strengthened by 
your chat with Mr. Murray. WhatI want to know is this: What 
did Mr, Murray have at that time either before him or otherwise in his 
possession showing that invention, model, drawing, templet or what 
else? 

A. 44. How am [to know what Mr. Murray may have had? 

X-Q. 45. Then Mr. Murray did not refer to having anything in 
his possession of the character indicated, did he? 

A. 45. From the full knowledge that Mr. Murray had he seemed 


to be well posted. The question of his having models or drawing of 


the invention was not broached. 

X-Q. 46. In answer 43 you state that he (Mr. Murray) “thought 
it was a good thing;” you have not stated anything else that he said at 
that time, but in vour last answer you say in substance that Mr. Murray 
had full knowledge of it and was well posted [ want to know what 
other conversation took place by which vou are enabled to swear that 
he was well posted upon the matter? 

A. 46. His full knowledge of the invention convinced me of his 
being posted, otherwise I should not have asked for an opinion. 

X-Q, 47. Question repeated. 

A. 47. Il repeat the above answer, and as to my other conversa- 
tion with Mr. Murray which was upon the idea of my safe. 

X-Q. 48. Well, then, if I understand you correctly, nothing was 
said with reference to a round cornered safe or patenting it at that time 
by Mr. Murray, except what is contained in your 43d answer, “thought 
it was a good thing.” If 1am wrong about this, and he said anything 
else about it, please state it. 

A. 48. This question I fully answered in answers to questions 


| 
' 


3° MAX MOSLER. 


numbers 10, 31 and 38, and herewith make repetition of same. 

X-Q. 49. In neither of the answers do you repeat or attempt to 
repeat a single word said by Mr. Murray upon that subject, to-wit: 
The round cornered safe, but, in answer 35, you say “ Mr, Murray and 
myself had quite a chat in reference to the practicability of the round 
cornered safe,” etc.: and in answer 43 you have stated that he (Mr. 
Murray) “thought it was a good thing,” and in no portion of your 
deposition have you stated or attempted to state anything that Mr, 
Murray said except as last quoted. What I want to know is, what the 
‘“‘quite a chat” was. State the conversation 

A. 49. I can not give the full detailed conversation, but can only 
repeat, if required, the substance of same 

X-Q. 50. State “substance of same.” 

A. 50 After finishing my private conversation with Mr, Murray 
in reference to safe with air chamber, the subject of round cornered safe 
was then broached. At the conclusion, and after quite a chat with Mr, 
Murray upon the question, | asked his opinion of the round cornered 
safe. He replied he thought it was a good thing. 

X-Q. 51. Well, if vou had a chat with Mr. Murray about the 
round cornered safe, did it not appear from that chat in what form that 
invention had been presented to bim, or how he had derived his knowl. 
edge of it, whether by a safe so constructed, an angle bar cut and bent, 
a drawing, or a templet? 

A. 51. I cannot tell, nor could I[ tell from appearances at that 
time what Moses Mosler may have given or imparted to Mr, Murray. 

X-Q. 52. Did you explain the mode of cutting and bending the 
angle iron then to Mr. Murray, or did he explain it to you, or, if any- 
thing was said by either that was descriptive of the method or construc- 
tion, state what it was. 

A. 52. In our conversation we did not go into details as to the 
mode or construction of the safe. 

X-Q. 53. Did he tell you that Moses Mosler had described or illus- 
trated it to him in any way 

A. 53. He did not tell me 

X-Q. 54. Then you assumed that he knew of the invention, from 


the fact Moses Mosler reported to the stockholders that he had con- 
sulted with Mr. Murray about it. Is that correct? 

A. 54. My inferences were. drawn from the fact of my knowl- 
edge that Mr. Murray was retained to apply for letters patent of the 


MAX MOSLER. 31 


round cornered safe constructed by Moses Mosler and Mr. Murray’s 
seeming full knowledge of Moses Mosler’s round cornered safe 

\-Q. 55. Well, how did yon know he was ‘retained if not from 
the report of Moses Mosler? 

A. 55. Other direct knowledge than by me repeatedly previously 
answered I have not, with this addition of my knowing that Mr.Mur 
ray was the attorney for Mr. Moses Mosler, and had obtained for him 
letters patent previously. 

\-Q. 56. Well, that is an admission that question 54 is correct in 


substance. ts it not? 


\ S No. Niy answer to that question is correct 
\-Q. 57. You have stated that Moses Mosler was authorized fully 
by all the stockholders to invent and construct such a safe. Was this 


at a formal meeting of the stockholders, and regularly entered up in thy 
minutes of the corporation? 

/ \Mloses Mosler had authority and consent of the stock- 
holders, who held all the stock with the exception of one hundred dol- 
lars. At an informal meeting of the above four largest stockholders 
Gatherings of an informal character were not spread upon the minutes 

X-Q. 55. Will you please state more explicitly, if you can, the 
terms or the spirit of this authority? Was it to construct a stronger 
safe and cheaper, or was it to construct a round cornered safe cheaply, 
or Was it to devise and construct a round cornered safe which should be 
made upon angle bars which were to be cut and bent cold? 
stockholders was 


~— 


A. 58. The spirit that actuated the four leading 
for Moses Mosler regardless of time or cost to invent a_ better and 
stronger safe, and if possible a cheaper mode of construction, 

X-Q. 59. How long was it after this meeting of the stockholders 
that you had the interview above referred to with Mr. Murray: 

A. 59. This first interview took place atte Moses Mosler’s return 


from Europe, and subsequent almost daily interviews took place in the 


office and at Mosler’s residence in the evening. | was present at these 
meetings until my departure for the summer. Mr. Murray’s interview 


with me took place between the 25th of August to the roth of Sep 
tember, 1551. 
X-Q. 60. At some of these interviews. prior to your cousultation 


with Mr. Murray. did Mr. Moses Mosler explain his invention?’ 


\. 60. Yes. in substance. 
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X-Q. 61. Did he use a drawing, a templet, a model, or what, to 
explain it? 

A. 61. He used a piece of paper or card. 

X-Q. 62. Will you please take a piece of paper now handed you 
and cut it or bend it into the form that Moses Mosler did at that inter- 
view before the roth of September: 

A. 62. This exhibit marked “ Max Mosler Exhibit No. 2, Alfred 
B. Benedict, Notary Public.” My following statement and description 
of these angles and experiments were explained to me from time to 
time as progress was made by Moses Mosler who had charge of this. 
The first angle Exhibit No. 2 was abandoned owing to the necessity of 


welding overlapping corners. The further experiments were to the 


extent of cutting a piece or pieces out, so as to enable the angle to be 
bent cold and the cut pieces joining. 


Adjourned till to-morrow at 1 Pp. M., Dec. 30, 1352. 

Saturday, Dec., 30, 1852, 1 P. M. Met pursuant to adjournment. 
Present, same parties. 

X-Q. 63. Subsequently to the presentation by Moses Mosler, of 
the cut of which the Max Mosler exhibit No. 2, is a copy, did he sub- 
mit to the stockholders or to you, any other sketches or cuts intend- 
ed to represent a mode of cutting and bending this angle iron. If he did, 
you will please take paper and produce fac -simi/e as nearly as possible 
of each, and state the time and circumstances, when each such exhibit 
was shown to your 

A. 63. Yes. Moses Mosler almost daily made sketches and cut 
patterns out of paper, showing what progress he was making with the 
safe. I paid but little attention to these, owing to my office duties and 
his having entire charge of the improvement; besides which the stock- 
holders had implicit confidence in Moses Mosler’s ability to construct or 
invent the required safe. I can not produce fac-simile of these draw- 
ings or of paper models, nor can I give the exact dates. 

X-Q. 64. Were you present at the office of the Mosler Safe & 
Lock Company, on February 11, 1882, when the “ Mosler Exhibit A” 
was presented to George J. H. Goehler for his signature? 

A. 64. I was at the factory of the Mosler Safe & Lock Com- 
pany, February 11, 1882, between the hours of 10 a, M, and 12:30 P. M., 
but I was not present when “Exhibit A” was presented to Mr. Goehler. 

X-Q. 65. You state substantially, in answers 13 and 14, that con- 
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4 : . ‘ ;, . +1. 7 . By os . - / Ty * | ‘ ‘ ‘ 
acts were made with H. H. Warner & Co... H. D. Carev & Co. and 
7 -| 7 ‘sy | +] + AA, lar i ;> ' i , y ‘ ’ ‘ an f 
ncrous ormers, wWHnerenvy\ we SLOSIC! a4iC a 4 K Company agreed 
: 7 .* ’ : } . . . **? . ] . . 
to mal il ure sarIc W mW roUnadcad Corme»rs iol iiCs Wa Cs. dnd | under- 
carne lo say hat th contract vere se\ nade before Sep- 
tem be IO, IOS] | want to know, first, were these contracts in 
Writing sr’ Second, | Want vou to state particu vy every firm with 
' 4 } a ] j ‘ ‘ ot . i . 
whom such contract Was made; give the date « each contract, and 
‘ . ‘ ‘+ . . yo? 4] ‘ . : Y 
ST ' Vinetiie tThnese contracts are within your control, so that copies o! 
th 1 can be attached 1 dep sition 
Objection: Question ohbiected to by Mr. Murrav. as misrepresent- 
4] . | . i | : 
ing the testimony of the witness. 
4 ” ec ; sins al oc ‘ | ° tiot . _ So oe f +I. ' 
1. OS ontracts were made, or negotiations pending tor the sui 
Sequent delivery of the mproved sate to the pal es namea, some time 


‘ 


- } i] { ] ‘* . ar oie . 
in the fall of tSSr. I can not recollect the names of all the firms. no 


can | give dates. These contracts are not within my control, non 
copies ot the In. 

X-Q. 66. Dol understand you to say that there was any contract 
entered into in writing, prior to the 4th of November, 1551, for the 
manufacture and delivery of round cornered safes, in which the angle 
rons ii controversy here, were to be incorporated? lf so, state with 
whom anv such contract was made, and whether the Mosler Safe & 
Lock ! 1) ATL hav e vota Cop ) ‘upiicate <« 7 it? 


\. 6 ao not recollect that contracts were made prior to that 


date, and am not ina position at present to state whether the Mosler 


Safe & Lock Company have copies or duplicates of’ the negotiation o1 
contracts. 

X-Q@. 67. Your attention is called to your answer 4,in which you 
he construction of the 


state, “ after having decidec’ upon a change ?n tl 
safe, 1 positively recollect of numerous and repeated consultations that 
Moses Mosler had with Mike Hemler and Goehler, in reference to this 
safe. At some ot these I was present, when oc: asionally they occurred 


in, the office,” meaning a safe made with rounded corners by means of 


it VV | | want iS. that you 
state specifically everv such consultation. and state who (Hemler o1 


Goehler. or both) was present at such consultations. and state the time 


cut and bent angle bars, as I understand 


and place as nearly as you can when each such consultation took place. 


A. 67. It would be impossible for me to state how many, and when 
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these consultations took place. To such consultations that I paid any 
attention, [ heard Moses Mosle: giving instructions in reference to the 
improved safe, principally to Mr. Hemler. and occasionally to both Mr. 
Hemler and Goehler. 

X-Q. 68. Can you locate any one such consultation, with reference 
to time and place, at which George J. H. Goehler was present? If you 
can, do so, 

A. 68. I can the place—office and superintendent's room of Mos- 
ler Safe & Lock Company, but can not give time. 

X-Q,. 69. State all who were present at this consultation, and as 
you know that the subject under discussion at it was the cut and bent 
angle bars now under discussion, state what each party said in terms o1 
substance as nearly as you can, and state the month, if you can, in which 
it occurred, 

A. 60. Not alone this one consultation tf ok place, but others at 
which Mike Hemler. Mr. Gochler, Moses Mosler and myself were present. 
The subject of the discussion was the improved round cornered safe. | 
took but little part therein. I can not give the month. 

X-Q. 70. I again ask you if you can locate, with. reference to 
time and place, any one consultation to which George J. H. Goehler 
was a party, and that occurred prior to November 4, 1881, and in which 
the subject discussed or mentioned was a round cornered safe or an 
angle bar,such as we have under consideration, either invented or to be 
invented. If so, 1 want you to state the particulars of it, so far as you 
recollect. 

A. 70. I can not locate any particular consultation, but recollect 
of numbers of such consu!tations at which George J. H. Goehler was 
present, and I am almost positive they did occur prior to November 4, 
i551, and the substance of the subject was a round cornered safe with 
angle bent, said angle cut in some manner so that the cut parts would 
close or join; the object was to do away with blacksmithing, which, in 
the manufacture of safes, always has been a serious drawback, as 
also to be enabled to use a continuous plate of iron for sides, top and 
bottom of safes that could be bent at the corners. 


X-Q. 71. Were these consultations in German or English? 

A. 71. Mr. Moses Mosler and Mr. Hemler sometimes spoke in 
both languages, Mr. Goehler understanding them in both, but invariably 
replying in German 
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X-Q. 72. You understand German, do you not? 
2 Yes 

73. Can you repeat any one single sentence uttered by 
George Il. Goehler at any one of these consultations? If so, do so in 
English, and state where such sentence was uttered, and when, as nearly 
as you can, 

A. 73. [can not locate any one of these consultations in particu- 
iar, but at those at which I was present Mr. Goehler had very little 
cause to make remarks, as he only was the party to obey instructions 
oiven him by Moses Mosler or Michael Hemler. 

X-Q., 74. Question repeated. 

A. 74. I recollect of his receiving an order; his reply was “ yah” 


or “ yes.” in English. 


4 nn >? P | ‘ 41 , e 

A-Q. i lease state what that orde} Wi 

a. 75 here was quite a numbet | can not give this particular 
Olle 

A-Q. 7! Chen, as | understand you, all that vou recollect of the 


language utters d by Geo ve Gsoehler at any of these consultations was 
‘yah,” which he said in answer to an order given to him, and you do 


not recollect what that order was. If this is not richt. correct it. 


\ 96 This answer of “ vah,” I gave when vou asked me to locate 
j J > 
a certain rep V | do not recollect the order. 

X-Q. 77. Was there at any of these consultations, so far as you 
observed, anything representing the invention, such as a sate, cut and 
bent angle bar, model, drawing or templet? If so, describe it. 

A, dd | recollect that at one of these consultations an angle was 

if > 
then made of paper, such as Moses Mosler showed to me in the office, 
but I can not describe how it was cut out. 

X-Q. 78. Do you recollect who were present at this consultation, 

i . i 
and when and where it occurred. and what.if any thing,was said about 
that piece rf paper? 

A. 78. I can not positively state who was present, nor when or 

/ | 
where it occurred: subject of discussion was the manufacture of safe 
with the bent angle making a round cornered safe as per paper model, 

X-Q. 79. State if you know what experiments were made in iron 

: si . . : , ina - \I _ Vi sler’s . 
in cutting and bending angle bars in pursuance of Moses Mosler’'s in- 
vention: state the character of each experiment that you know of hav- 


ing been performed, when and where each such experiment was per- 


go ee Se ee ee ae 
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formed, and state by whom eich was pe"to med.and all who were 


present 

A. 79. It is impussible for me to know in reference to question, as 
I but occasionally went into the factors 

A-Q. 80. But I hay nderstood you to state that there were 
repeated, if not daily consultations between the stockholders, in refer- 


ence to the progress of this invention, and at each of which Moses 
Mosler reported progress. Do you recollect, with time, place and cir- 
cumstance, any reports so made, giving experiments and their charac- 
ter? 

A. 50. I do not. 

X-Q. 81. I have understood you to state that Moses Mosler had 
perfected this invention, in so far as it could be designed by drawing or 
cutting*card boards. Ata time, not long after his return from Europe, 
and some months before November 4th, of that year, I further under- 
stood you to say that there was an interview upon the part of the stock- 
holders, to manufacture such safes as early as practicable. What | 
want know is, why you delayed to make experiments in iron up to the 
ith or 5th of November, if 1 am right in assuming that no such experi- 
ments were performed in the factory, prior to 4th of November, 1591. 

A. $31. Moses Mosler returned from Europe early in June, 1851, 
but a few days after his return, the stockholders gave him full power to 
perfect, invent and construct an improved safe, I had nothing to do 
with the experiments, but am positive that the round cornered safe was 
spoken of some time in September, 1881. 

X-Q. 82. But did it not occur to you, as astockholder, whose finan- 
cial interests were involved, when Moses Mosler reported that he knew 
a mode of bending angle irons, to insist upon experiments being tried 
promptly, in order to determine whether the mode thus reported would 
be practically operative? 

A. 82. I did not, having confidence in Moses Mosler. and know- 
ing that he would do his utmost. 

X-Q. 83. In answer 3, you use this language: “To a certain 
extent, yes; and answer I1, you say, “in substance, yes.” Both of these 
have reference to your knowledge of the invention in question, prior to 
November in 1881. What I want to know is, that you state more par- 
ticularly than the above, just what you knew yourself of the progress 


of the invention at that time, and without reference to vour confidence 
in Moses Mosler? 
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A. 53. My knowledge of the invention, prior to that time, was 
that safes were not to be constructed as per my “ Exhibit Max Mosler, 
No. 2;” but this safe was to beso constructed so that the an le was to be 
cut or made in some manner; if cut, to enable the pieces cut to join 
closely, to do away with blacksmithing, and to use a continuous plate 


of iron, bent at the corners. 


Re-examined by G. J. Murray. 


R-Q. 53. In your cross-examination you referred to a certain pat- 
ent taken out by Moses Mosler, and of which style of safe there was 
but one or only a model made. Was that the only patented improve- 
ment in safes invented by Moses Mosler. or was that safe or model 
made in accordance with letters patent dated March 22, 151° 

A. 83. The patent safe of Moses Mosler, of which there was a 
model made, is not his only safe invention. He has another patent dated 
March 22, 188i. which has the beveled or octagon corner on the door 
flanges, and which patent the Mosler Safe « Lock Company are now 
using and have been using for almost a year or over past. 

R-Q. 84. Did vou ever, while you were with the Mosler Safe & 
Lock Company, hear Mr. Goehler state or claim that he was the inventor 
of improvement in round cornered safe, or the bent angle bar for the 
same, or did you ever hear any one say or intimate that Mr. Goehler 
had made any improvement in safes? 

A. 84. No. 

R-Q. 55 Was it or not generally known in the factory of the 
Mosler Safe & Lock Company before you severed your connection with 
the concern that Moses Mosler had made application for letters patent 
for round cornered safes having the angle bar cut out and bent, which 


improvement or invention is here in controversy: 


Objection. Objected to by Mr. Moore, because it has appeared 
that the witness was not familiar with the hands in the factory or with 


their knowledge 


A. 385. Yes, such is my impression 

R-Q. S6. When did you first hear that any one questioned or 
doubted that Moses Mosler was the inventor of the improvement in 
angled bars for round cornered safes, such as are now made by the Mos- 
ler Safe & Lock Company? | 

A. 386. Within the last two or three weeks. 
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R-Q. o7. You may state from whom you learned that there was 


anv contro\ ersy. 


Objection, Objected to by Moore as irrelevant immaterial. 
A. 87. From G. J}. Murray. 
Re-cross by Moore. « 


R-X-Q. 58. Does the Mosler Safe & Lock Company pay a royalty 
to Moses Mosler forthe use of his patent referred to in question and 
answer 52° 

A. 338. Ident know. 

it-X-Q. dO. Did you eve! know the Mosle Safe X Lock Company 
to pay a royalty to any of its stockholders for any invention for which 
such stockholder held a patentr: 

A. So. Not while I held stock: but Moses Mosler several times 


. 7 
spoke of making an arrangement with the firm for royalty for the use 
of his invention in safes, dated March 22, 1551. 
R-X-Q. go Did you ever hear Goehler say anything about who 
was the inventor of the invention now in question? ' 


A. go, No. MAX MOSLER. 
CHARLES GRAESER 


Charles Graeser re-called and examined by G. J. Murray 
Q@. 1. You have testified before in this case, and have been sworn, 
have you not? 
| he a, oe, 
Q. 2. Did you, just after you had given your deposition before, 
request to be re-called for the purpose of correcting or explaining some 
part of your said deposition? 
> 2. Wea ae. a 
Q. 3. Well, make such explanation as you desire? \ 
A. 3. When I said there were four standing at the first window, | 
then I mentioned the names of Goehler, Hemler, Moses and Max Mos 
ler. It should have been Moses and Julius Mosler, Hemler and Goeh- 
ler, 
Cross-examined by Moore. 


X-Q. 4 To whom did you make statement that you desired to be 


re-called? 


A. 4. To Mr Julius Mosler. 
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A-Q. 5. How long after you left here was it that you had this 
conversation wirh Julius Mosler? 

A. 5. About ten or fifteen minutes. 

X-Q. 6. Had you spoken to any person whatever, in the mean- 
time, about what you had testified to? If so, to whom? 

A. 6. Mr, Julius Mosler. 

X-Q. 7. Was Julius Mosler the only person to whom you spoke 
about your testimony, before you expressed a wish to be re-called? 
A. 7. Yes, air. 

X-Q. 5. State all the conversation that occurred between you and 


( 
Tulius Mosler. before vou expressed a wish to be re-called. 


Object t}. Quest on obiected to by Murray, ils misrepresenting 


what the witness has said, 

A. 5. I told him that 1 made an error in giving testimony, about 
where | mentioned the names of Max and Moses Mosler, Goehler and 
tlemler. and asked him what'll should do in regard to it 

X-Q. g. What did Julius Mosler say to you betore vou said that? 

A. 9. Why, he did not say anything, as | came down and told 
him in regards this, and asked his advise. 


C. J. GRAESER. 
JOHN THEODORE MOELLERS 


John Theodore Moellers, being first duly sworn, deposes and says. 


sam) 


{ 
in answer to questions put by St. Murray, as tollows: 


Q. 1, State your name, age, residence and occupation 


~~ ” 

A. 1. John Theodore Moellers, age 43, residence 199 George street, 
Cincinnati, Ohio. Occupation, machinest,. safe maker. 

Q. 2. Where are you now engaged, and how long have you been 


in your present employment! 

A. 2. Mosler’s Safe & Lock Company. since the 20th or 25th 
of February, 1552. 

Q. 3. How were you engaged before you went to work for 
the Mosler Safe & Lock Company?’ 

A. 3. I was working for Mosler, Bahmann & Co, 
* Q. 4. Do you understand, and are you familiar with the inven- 
tion of round cornered safes having angle bars cut out and bent round, 
such as are now used by the Mosler Safe and Lock Company? 


a. 4 2a OF. 


a FOHN THEODORE MOELLER S. 


Q. 5. State when and where you first learned o1 heard of sucl 
invention, and give all the circumstances that took place at that time as 
nearly as vou can recolle . 
A. «. The first time I ever saw or made them, it was about eight o1 


ten years ago i mace them siimniial »tne way weaie Making them now- 


i mean express DOXeS. ihey we cut ut simiuar to the Way wecul 
. : - 
, ++ . ‘ . aa . a‘ . 
them out or sates, only ie} 1itie more n onto iap over tor tne weld- 
ing, 

.. 6 I on ask vou about the round corner tor safes, such as 
arenow made of anangile bar cut out to nd around without ov erlap- 
° ‘ } . a7 i ] : ] | 4 
ping, such as are now used in the round ¢ nered sates made by the 

, - , ie . +7 ’ . . ? , . 
Mosler Safe & Lock Company. tell me when vou tirstsaw an ang¢.e 


bar or corner so cut out’ and be Ht, and where you saw it, or W ho first 
told you of its velIne don 
A. 6. Saw it at Mosler, Bahmann & Co.'s. It must be in the od 
first part of February, 1882, about two or three weeks before I lef! 
( harles Rippe tirst roiadi me ot Its being donk 
Q. 7. State what he said, and how he came to tak to you 
about it. , 
Objection Objected to by Moore as irrelevant and he arsa\ 
A. 7° He said he thought it was a che aper way to make sates, and 


even a better wav. and then he came to show me the corner made, he 
, 


said, by the Mosler Safe and Lock Company, 


Q. 8. Who is Rippe? 
Objection, Objected to by Moore as immaterial 


A. 3. He is one of the stockholders and foreman of Mosler. Bah. 
mann & Co. 

©. 9. Was anything said at that time about Mosler, Bahmann 
& Co, going to make safes of that kind? 

A. g. Well, they said they never heard about it before, not exact- 
ly that they wanted to make them. Thev never said anything to me be- 
fore that time about wanting to make them; they said it was a cheaper 
way to make them. 


* 


Q. 10. Was anything said afterwards? If so, what? 


Objection. Objected to by Moore, hearsay and irrelevant. 


A. 10. Yes, | came in the office one time. and Mr. Heintz and 


169 
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Rippe had something to talk and show about a piece of paper bent 
round and marked off with a pencil, and then they wanted to close it 
up for me, so I should not see it; then Rippe said he might as well see 
it, and then he showed me and Heintz, cut it out with a knife, and said 
that was the way they were making safes at Mosler Safe & Lock Com- 
pany. Then they said they troubled and bothered themselves to find 
out how it had been made, and, if we wanted to make them, we would 
not have that trouble any more; we could go right ahead. 

Q. 11. You say he, meaning Mr. Heintz, said they troubled and 
bothered themselves about making it. Who troubled and bothered, 


themselves about making it? 
Objection, Objected to by Moore, as irrelevant and hearsay 


A. t1. I should think they meant Mosler Safe & Lock Company. 
They mentioned no name but the Mosler Safe & Lock Company. 

Q. 12. Was the first angle that Rippe showed you, an iron angle 
or a paper angle, or what was it? ' 

Objection. Objecte.! to by Moore, as before 

A. 12. An iron angle. 

Q. 13. Was that angle cut out or bent in Mosler, Bahmann & 
Co’.s shop, if you know? 

A. 13. Well, I could not say that; he said it came from Mosler 
Safe & Lock Company, that is the way they made them. 

Q. 14. Was it possible that angle could have been made in Mos- 


ler, Bahmann & Co’.s shop, without your knowing it? 


Objection. Objected to by Moore, for that it does not appear that 
the witness had sufficient familiarity with the shop to know about that 


matter. and because it is irrelevant and immaterial, 


A. 14. Well, they told me that angle came from Mosler Safe & 
Lock Company. The blacksmiths were under my control, and could 
not have made it without my knowledge, and cxcept I ordered them. 

Q. 15. Did you or not see any other pieces. such as are now used 
by the Mosler Safe & Lock Company, while you were at Mosler, Bah- 
mann & Co’.s? I mean such as are used in their round cornered safes? 


Objection. Objected to by Moore, as irrelevant and immaterial 
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A. 15. Yes,I did. I seen a piece of malleable tron, what they 
riveted in the inside of the frame. on the front trame. on the inside 


corner. 
Q. 16. Could that have been made in Mosler, bahmann & Co.’s, sg 
while you were there, without your knowing it, and are you able to state 
whether the piece was cast from the same pattern, as the corner pieces ' 
now used by the Mosler Safe & Lock Company? 
Objection. Objected to by Moore, as irrelevant and immaterial 
A- 16. No, it could not have been made there, because there were 
no patterns there. It was cast from the same pattern as the corner 
pieces now used by the Mosler Safe & Lock Company. 
Q. 17. How long was it before you left Mosler, Bahmann & Co.’s 
that you saw this cast malleable corner piece? 
Objection. Objected to by Moore as irrelevant and immaterial. 
7 “~ . . =. 
A. 17. It was on Monday, in February, the first day Goehler came = 


there. If I am not mistaken it was the 21st day of February. 
Q. 13. How long does it take to get malleable castings after they 
have been ordered? 


Objection. Objected to by Moore as irrelevant and immaterial. 
A. 13. As much as [ know, it takes three to four weeks, or longer. 
Adjourned till 10 a. M., Tuesday, January 2, 1853. 


January 2, 1883, 10 A. M., met pursuant to adjournment. Present, 
same parties. 


Q. 19. Did you have any conversation about the bent angle bar 
for round cornered safe frames, such as are now made by. the Mosler 
Safe & Lock Company, with any other officer of the Mosler, Bahmann ’s 
& Co., before you left their employ? 


Objection. Objected to by Moore, as irrelevant immaterial and 
hearsay. 
if A. 19. Yes, sir. 
i Q. 20. State when, with whom you had such conversation, and 
| where it took place. 
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Objection. Moore makes same objection as before. 


A. 20. I think it was about two weeks before I left, may be three; 
| could not say so particular, with the old man Bahmann, president of 
the Mosler. Bahmann & Co., and in the saloon on Front street, 
right near to the factors 

Q. 21. Please state what was said in that conversation, and, if you 


can not give the exact words, give the substance as nearly as you can. 
Objection. Moore objects as before. 


A. 21. He, Bahmann, asked me what I thought about that round 
cornered safe business. I said if there was anything in round cornered 
safes Hall would have got them up ten years ago, because I made ex- 
press boxes like that about eight or ten years ago 

Q. 22. What round cornered safes was he speaking about? 


( Yinection. Nloore objects as hefore. 


A. 22 he round cornered safes made at the Mosler Safe & I.ock 
Company's. 

Counsel for Goehler objects to the whole of this deposition, for the 
reason that it is irrelevant and immaterial, and a great part of it hearsay; 
and, relying upon his rights, declines to cross-examine the witness. 


JOHN THEODORE MOELLERS. 


MICHAEL HEMLER 

Michael Hemler, being first duly sworn, deposes and says, in ans- 
wer to questions propounded by G. J. Murray, as follows: 

Q. 1. State your name, age, residence and occupation. 

A. 1. Michael Hemler, age 50 vears, residence 337 Brown street, 
Cincinnati, Ohio. Occupation, superintendent at the Mosler Safe & Lock 
Company. 

Q. 2. Please state how long you have been engaged in the manu- 
facture of safes. either as workman, foreman, superintendent, or other 
employment in the same line; in short, state when you commenced, and 
how vou have been employed since vou began the business of manutac- 
turing or construction of safes 

A. 2. I commenced serving my time in 1847, with Mr Charles 
Urban. In 1850. after my time was out, I commenced to work for old 
man Hall. I have been working at different parts of safes for three or 
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four years there, for Hall. Then he made me foreman of the shop. 
I staid with him then till 1867, remained foreman and superintendent at 
last, till 1867. From there I went to Louisville and started business for 
myself—the safe business. The firm was first Ross & Hemler; after eight 
months it changed to Gibson & Hemler. In 1871 Mr. Hall made mea 
proposition that he would buy me out, and give me $3,000 salary, pro- 
viding that I came back to Cincinnati and take general charge of his 
factory again. I staid with him till the last day of 1874; then I started 
into business again with E. H. Walton. The firm was Walton, Hemler & 
Co. I remained in that firm until July, 1581; then I went to work for 
the Mosler Safe & Lock Company, as superintendent of their factory, 
up to the present time. . 

Q. 3. Are you acquainted with George J. H. Goehler and Moses 
Mosler, parties to this interference, and, if your answer be yes, state how 
long you have known each of them? 

A. 3. I have known Mr. Goehler from the time | made engage- 
ment with Mr. Mosler; I never knew him before that. I have known 
Mr. Mosler for several years before that, I can’t exactly state how long. 

Q. 4. Are you familiar with the invention in round cornered safes, 
embodying, in their construction, an angle bar, having one of its sides 
cut out, and the opposite side bent around to form a round cornered 
frame, such as are now being made by the Mosler Safe & Lock Com- 
pany? 

A. 4 Y¥¢8, sit. 

Q. 5. State when you first became familiar with such invention, 
and when and under what circumstances you became familiar with it? 

A. 5. Mr. Moses Mosler spoke to me about the round cornered 
safe shortly before he went to Europe. After he came back from 
Europe, he mentioned the matter again; asked me whether if I had 
done anything in the matter. I told him I had studied over it in mak- 
ing the round cornered safe. He told me then that he was very anx- 
iour to see how they looked. Then I told Mr. Goehler to give instruc- 
tions to the blacksmith to have a frame made of the usual size, so to 
make a round safe, about the same shape as we made the round cor- 
nered express boxes. After that Mr. Moses Mosler cut out several 
pieces in paper or cards, to show me how to make a round corner 
that is not quite so round as the corners on the round cor- 
nered express boxes. Then Mr. Moses Mosler gave me _par- 
ticular instructions to push the thing ahead, provided that he 
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wanted to make nothing else but the round cornered safes. So 
I went to work on Mr. Moses Mosler’s idea, and made several of 
those safes. One morning, I could not exactly state whether it was the 
2d or 3rd of November, in 1881, I asked Mr. Goehler why he didn’t 
push the matter a little, and get some of those angle frames cut out; 
he did not give me any satisfaction. I went back up stairs into my 
office and I commenced cutting out a corner out of brown pasteboard, 
similar to what Mr. Moses Mosler showed me. While I was doing that 
Mr. Goehler came up into the office and looked on; then I told Mr. 
Goehler that this is pretty near the corner that I want, and told him to 


‘get one made out of iron, then we can see whether the cut is exactly 


right or not. Just then Mr. Julius Mosler came up into the office and 
told me that I had better get ready, that 1 had to go away to attend to 
some safe moving. Before I went away I told Mr. Goehler after he 
bends that corner, and, if he finds it don’t come exactly right, to take 
the machinist and stay at it until it comes right. When I came back 
from safe moving, it was after 12 o’clock the same day. Goehler had 
several corners bent—one or two, that morning, and I think he showed 
it to Mr. Mosler, one corner that was all right, pretty near the thing. 
After dinner I told Mr. Goehler that I wanted to get another that has 
not got quite so sharp corners as he had. Then I wanted to make, after 
that corner, a steel templet, so I can make the die and the punch to 
punch them out. 

Q. 6. State the time, the month, and year as near as you can, 
when Mr. Moses Mosler explained to you how he wanted this angle bar 
cut out and bent to form a round cornered frame. 

A. 6. When he first spoke to me about it, it was in the first part 
of January, 1851; then he spoke again of it when he came back the 
same year in July, and from that on. 

Q. 7. How long had you been with the Mosler Safe and Lock 
Company when Mr. Moses Mosler first spoke to you about this bent 
angle frame? 

A. 7. About six or seven months. 


Adjourned till 2 P. m. 


2 P.M. Met pursuant to adjournment. Present, same parties. 

Q. 8. Please state whether or not a mechanic skilled in the art 
of safe making would be enabled, from instructions such as given you 
by Moses Mosler, to cut out and bend an angle bar in the manner they 
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are cut out and bent, making round cornered safes, such as are now being 
made by the Mosler Safe & Lock Company. 


Objection. Question objected’ to by Moore, as incompetent and 
leading. 

A. 8. No, there would not bea great job forany mechanic. There 
is not much of a job for any skilled mechanic to find that cut suitable 
for that purpose. 

Q.¢. Did you or not understand the invention here in contro. 
versy from the instructions given you by Moses Mosler prior to the 
time you had given your instructions to Mr. Goehler? 


Objection. Objected to by Moore as leading. 


A. 9. I understood everything of it. 

Q. 10. How long was it before the time that you gave the in- 
structions to Mr. Goehler to make that bent angle in iron, which you 
say was about the 2d or 3rd of November, that you first explained the 
invention to Mr. Goehler? 


Objection. Objected to by Moore as making assertions not war- 
ranted bv the testimony and leading. 


A. 10. It was several weeks before that, | could not state exactly 
how long. 

Q. 11. When did you first hear that Mr. Goehler laid any claim 
to the invention here in controversy. 


Objection. Objected to by Moore as immaterial. 


A. 11. After he left the Mosler Safe and Lock Company. 

Q. 12. Please examine the paper now shown you marked “Mos- 
ler Exhibit A., A. B. Benedict, Notary Public,” and state if that is your 
signature to that paper? 

A. 12. Yes, sir, that is my signature. 

Q. 13. Did you read vourself or have that paper read to you be- 
fore you signed it, and please state whether or not you understood its con- 
tents at the time you signed it. and state also under what circumstances 
you signed it, who were present at the time it was signed by you, and 
what took place. 


Objection. Objected to by Moore as irrelevant and immaterial. 


A. 13. I read it myself, and Mr. Moses Mosler, in reading it off 
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afterwards, and | could not see anything wrong, | signed the paper. |! 
did fully understand the contents of the paper at the time I signed it. 
Mr. Goehler was there, Mr. Moses Mosler, and, 1 think Julius Mosler, 
| signed it, and Goehler refused to sign it right then. Goehler came up 
stairs into the office and said he would not sign that paper. i told him 
there was nothing in it I thought was wrong or valuable to him. 

Q. 14. What‘date was that paper signed by you? 

A. 14. 1 don’t remember exactly the date, but it was signed a 
week or so before Goehler left. 

Q. 15. Did you have any conversation with Mr. Goehler about his 
leaving the Mosler Safe & Lock Company? If you did, please state 
What was said by each of you. 

A. 15. Yes, sit When Mr. Goehler told me that he was going to 
leave, | wanted to know what his reason was for leavingus. He stated 
that he has two other places where he can get better wages. I asked 
him what places he had in view. He said one place was a little ma- 
chine repairing place out on the railroad; he didn’t say where, and the 
next place he said was he had a good show in Mosler, Bahmann & Co.'s. 
Then | asked him if that’s all the reason he was going to leave; 
he said it was, and I went to see Moses Mosler, and we talked the mat- 
ter over, and agreed to give him what he was satisfied with, and he 
(Goehler) promised me then that he had made everything satisfactory, 
and he was going to stay. He worked on again Monday, Tuesday and 
up to Wednesday morning about 5 o’clock: then Mr, Goehler came to 
me and told me that he has to come home immediately on account of a 
sick child. He did not come back that day any more, nor did he come 
back the next day, I sent up and inquired into the sickness. He was 
not home, but his wife told the party that she had no sick child, and he 
would not go to work for the Mosler Safe & Lock Company any more. 
After that |1 did not see Goehler any more until the other day here in 
this office. 

Q. 17. When did you find out he had gone to work for Mosler, 
Bahmann & Co.? 

A. 17. 1 found out he was going there before he left. He com- 
menced to work the following Monday of that week. 

Q. 18. While Mr. Goehler was working at the Mosler Safe & 
Lock Company, who carried the keys of the factory: 

A. 18. He carried the key of the factory and the key of our office 


and test room up stairs 
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Q. 19. Did he deliver up those keys before he left the Mosler Safe 
& Lock Company? 

A. 19. He did not. 

Q. 20. When were they delivered? 

A. 20. I believe Mosler Safe & Lock Company sent some one 
down to Mosler Bahmann & Co, to get those keys. I could not 
tell exactly; it was two or three days after Goehler worked at Mosler, 
Bahmann & Co.'s. 

Q. 21. While Mr. Goehler was working under you at the Mosler 
Safe & Lock Company, how did you and Goehler get along together— 
pleasantly, or otherwise 

‘A. 21. We got along very well, and when he told me he was 
going to leave he said he was very sorry, as we had got along so well 
together. 

Q. 22. Who was the machinist that you ordered Goehler to take 
and assist him to make the bent angle bar that you have spoken about 
in your former testimony? : 

A. 22. Thorwarth-was his name. 

Q. 23. When did he leave the Mosler Safe & Lock Company? 

A. 23> A week after Goehler left. 

Q. 24. Did you have any convérsation with Mr. Thorwarth after 
he left? If you did, please state when it was, and what it was about. 


Objection. Objected to by Moore as calling for hearsay. 


A. 24. Yes, sir, ] had a conversation with him after he left. That 
was two or three days after he left. I found several things missing, and 
I sent for him. I! wanted to know whether he took anything with him 
or not. He wanted to know what it was. I told him it was the steel 
templet for that corner, and the die for the punching machine nearly 
finished. He said no, he did not take it. 

Q. 25: When had you seen the die and templet last before Mr. 
Thorwarth left, and are you sure that they were not in the shop of the 
Mosler Safe & Lock Company after he left? 


Objection. Objected to by Moore as irrelevant and immaterial. 


A. 25. I saw, them the day before he left, and I never saw them 
after he left. I hunted for them for about three days after he left. 
Q. 26. What, if you know, became of the sample corner which 
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was cut out and bent around, before the first angle bar frame was cut 
out and bent? I mean the one that you say came pretty near being the 
right thing, 

A. 26. I was missing that sample corner before Goehler left, prob- 
ably four or five days before he left. 

Q. 27. Can you state more specifically the instructions that you gave 
Mr. Goehler when you directed him to cut out and bend the first bent 


corner or angle bar that he bent or assisted Thorwarth to bend at the 


Mosler Sate & Lock Company? State as near as you can what you said 
to him. 

A. 27. I told Mr. Goehler to get an angle bar, have it cut out, and 
bent exactly to the templet which we had, so we could go to work and 
bend an exact corner, so I can get ready and get the tools in proper 
shape for it. 

Q. 25.. Who made the templet you speak about, or gave directions 
s to making it? 

A. 28. I gave Mr. Goehler directions to have it made by the ma- 
chinist, Thorwarth. 

Q. 29. Please state whether or not Mr. Goehler understood your 
instructions, or seemed to understand them, at the time you instructed 
him to cut out and bend the angle bar. 

A. 29. I don’t hardly believe he did. 

. 30. Why do you not believe he did? 

A. 30. He never did anything to it except what he copied from 
me. He was watching me all the time while I was getting up the tools. 

Q@. 3:1. You have stated that you understood the invention here in 
controversy when Mr. Mosler explained it to you. Please state as near 
as you can how Mr. Mosler explained it to you, giving his exact lan- 
guage, if you can; if you can not, the substance of it as near as you can 
remember. 

A. 31. Mr. Mosler showed me several times the curve or circle, 
round cornered safe, on paper, and he asked whether if I understand it. 
I told him I did, and on that basis I went to work 


Cross-examination by Mr. Moore. 


X-Q, 32. You have testified that you made several round cor- 
nered safes prior to the 4th of November, 1851. Did those safes con- 
tain this invention in issue here? 


A. 32. I should think they did. 
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X-Q. 33. Describe how the round corner was produced in these 
safes, and, if necessary, to vour description, you may make a sketch 
or cut a piece of paper exhibiting their construction. 

A. 33. The iron in the corner of the angle iron was cut out to 
such a shape as to form a round corner. This “ Hemler Exhibit No 1” 
represents the round welded corner. 

X-Q. 34. Do I understand you to mean the “ Hemler Exhibit No. 
1” represents an angle iron, such as was used in every round cornered 
safe made at the Mosler Sate & Lock Company’s place, prior to Novem- 
ber 4, 18817 

A. 3%. No, sir. 

X-Q. 35. Please state what safes it does represent. 

A. 35. One of the first ones we made. 

X-Q. 36. State when it was made. 

A. It was made, this time, along September, 1551. 

X-Q. 37. Were any other round cornered safes made subsequent 
to it, and prior to November 1, 1551? and, if the round corner was pro- 
duced in a different way from this exhibit, please describe, particularly, 
their construction in this respect, making cuts o: drawings, as seems to 
you, appropriate to illustrate your answer, 

A. 37. They were all made up to this present time, the same 
shape, only the frames are not welded, simply punched out, bent round 
hot, with a small lap piece underneath, it is riveted together. ‘“ Hemler 
Exhibit No. 2,” represents the first angle bent, so as to meet together 
without welding 

X-Q. 38. How many round cornered safes were made, prior to 
November, 1881, and having angle bars cut and bent, as represented in 
“Exhibit Hemler No. 2?” — 

A. 38. Quite a number of them? I can’t exactly state how many. 

X-Q. 39. When was the first such safe made? 

A. 39. ‘In the latter part of September. 

X-Q. 40. Are you quite sure, now, that you do not mistake the 
date, and, to avoid possible confusion or uncertainty, | call your atten- 
tion to the fact that you have testified that it was upon the 2nd or 3rd of 
November that you instructed Goehler how to make the round cor- 
nered safe? 

A. 40. I did not instruct Goehler to make the round cornered safe. 
1 instructed him simply to bend angles and get the exact cut, There 
were several safes made like ‘‘Hemler Exhibit No, 2,” before the 
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instructions given to Goehler about making the exact cut for punch and 
die 

X-Q. 41. What difference do you understand to exist between the 
invention here in issue, and the method of cutting and bending, shown 
in * Hemler Exhibit No. 2?” 
’ A 41. Very little difference. 

X-Q. 42. If there be any difference, will you please take another 
piece of paper and cut it, and bend it so as to represent the method of 
cutting and bending an iron now in issue, said paper to be marked 
* Hemler Exhibit No. 2: 

A. 42. “ Hemler Exhibit No. 3” differs from * Hemler Exhibit No. 
2, in this, that “ Hemler Exhibit No. 3” has shape edge point, while 
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the No. 2 has a little more of a round edge cut. 

X-Q. 43. What objection was there to angle irons cut and bent 
like * Hemler Exhibit No. 2?” 

\. 43. There was not any. except the iron did not meet right 
closely. solidly together, and the reason was that I worked on the 
round shaped cut, as a mechanic, that the punch and die will stand bet- 
ter than a sharp pointed cut. 

X-Q. 44. If No. 2 answered nearly as well, why did vou change 
to No. 3 

A. 44. Well, I stated before, it left a little hole about as big as a 
pin head, at the curve. 

X-Q. 45. Give me the result of your best recollection, as to the 
number of safes that were made with angle irons, like No. 2, prior to 
November, 1551 

A. 45. I can’t tell exactly how many, because I kept no record. |! 
expect there was three or four made; may be more 

X-Q. 46. Were there three or four, or more, all made at the same 
time: that is. were they being made together, or were they made suc- 
cessively, each finished before the next one was commenced? 

A. 46. No, sir, they were not all made together; they were made 
at leisure time. 

X-Q. 47. But vou are quite sure, are you not, that they were all 
made between the 1st of September and the 1st of November, 1851? 

A. 47. No. Ido not think they were all completed by November, 
i881. They were in process of making. 

X-Q. 48. Did veu have a punch and die for cutting out angle irons, 
similar to * Hemler Exhibit, No. 2?” 
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A. 48. Nosir. We cut them out by hand. 

X-Q. 49. Well, didn’t you know when the first of them was cut 
out, that you must change the shape of the cut, in order to avoid that 
hole around the curve, which you say was a little bigger than a pin 
head. 

A. 49. I knew that much. I had to take a little off one point and 
put it on the other. 

X-Q. 50. Well, if you knew that much when you cut the first one 
out, then why didn’t you make the requisite change before you cut an- 
other one out? 

A. 50. Well, I did make a change. 

X-Q,. 51 Then was your second one of the three or four, or more, 
different from “‘ Hemler Exhibit, No. 2?” If so, which safe of the 
three or four, or more, does “ Hemler Exhibit No. 2” precisely repre- 
sent: 

A. 51. Pretty near the same, only I made the cut around the curve 
a little shorter. 

X-Q. 52. Now, I understand you that the second safe of the three 
or four, or more, differed a little from “‘ Hemler Exhibit, No. 2.” Did 
the third safe that you made,differ a little from No. 2? 

A. 52. No difference in it, only a little less cut out than on the 
No. 2. 

X-Q. 53. Did each of these three or four or more safes have such 
angle bar, as you have been describing in the rear as well as in the 
front? 

A. 53- No, Sir. 

X-Q. 54. Well, did they have square corner in the rear and a 
round corner in the front? If not, state how the rear corner or edge 
in each of these safes was constructed? 

A. 54. The rear corner was the same shape as the front. The 
difference was, they were not cut out by hand; the blacksmith cut 
enough out to form it into the shape the same as the front. 

X-Q. 55. Was the back angle or corner of each of these safes 
formed upon an angle bar? If so, were the edges, where it was cut, 
welded? If not, please take a piece of paper, cut it and bend it, so as to 
illustrate the rear angle bar of those three or four or more safes, and 
let it be attached to your deposition, as ‘‘ Hemler Exhibit, No. 4.” 

A. 55. The back angle or corner of each safe was formed upon 
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an angle bar, and was cut and bent in the same shape as the front angle 
bar, and cut out as shown in “ Hemler Exhibit, No. 4.” 

X-Q. 56. You have stated that Moses Mosler gave you particular 
instructions, and that he cut several pieces in paper and cards, to show 
you how to cut and bend these angle bars. Will you please state which, 
if either of the Hemler Exhibit, Nos. 1, 2, 3 and 4, correctly represents 
the suggestion or instruction of Moses Mosler to you? 

A. 56. I think No. 1, is one of them. The others I don’t remem- 
ber. No. 2 is pretty near in the shape of it, only I put on the little round 
part. We were both working together. 

X-Q. 57. Is “Hemler Exhibit, No.1,” the nearest approach to 
Exhibit No. 3 that Moses Mosler suggested to you; and, if it is not, and 
if the exhibits referred to do not show precisely the form of the nearest 
approach made by Moses Mosler to * Hemler Exhibit, No. 3,” you will 
please take a piece of paper, and cut one that will be a copy of that 
suggestion? 

A. 57. Mr. Mosler cut out several of them, and I did not pay par- 
ticular attention to it. 


Adjourned till 9:30 A. M., January 3, 1883 


Wednesday, 9:30 A. M., met pursuant to adjournment. Present, 
witness, attorneys for both parties. 


X-Q. 55. As I understand your testimony thus far, no round cor- 
nered safes were ever made within your knowledge at the Mosler Safe 
& Lock Company, except such as were made upon angle irons cut and 
bent as shown in the Hemler Exhibits Nos. 1,2, 3 and 4. Am I right? 

A. 58. That is right. 

X-Q. 59. When was the first round cornered safe made at the 
Mosler Safe & Lock Company’s place, of any construction? 

A. 59. I tnink it was along in the month of September, 1881. 

X-Q. 60. You say in substance in your answer to cross-examina- 
tion 57 that Mr. Moses Mosler cut out several cards or pieces of paper 
to represent the invention, “and I did not pay particular attention to 
it;” and you say in answer 56 that he cut out one inthe form of Hemler 
Exhibit, No. 1. What I want to know is, is the form shown in Hemler 
Exhibit No. 2 your own design or Moses Mosler’s? 

A. 60. The No. 2 isa part of Mr. Mosler’s, and a part of mine. 

X-Q. 61. Which part is Mr. Mosler’s, and which part is yours? 
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A. 61. Mr. Mosler had about the same thing, only too small,. not 
enouch cut out 

X-Q. 62. How did you know it was too small? 

A. 62. Because I tried it around the angle corner of the sample I 
had. 

X-Q. 63. Then you did not try it in iron, did you? 

A. 63. No, sir 

X-Q. 64. The first you tried in iron was like “ Hemler Exhibit No. 
2,” was it not? 

A. 64. I gave Gpehler instructions to try it, and it was tried. 

X-Q. 65 Who cut it out? 

A. 65. The machinist, Thorwarth. 

X-Q. 66. Who cut out the others of the three or four or more that 
vou say were made before November of 1581? 

A. 66. The same man. 

X-Q, 67. Did you show Thorwarth how to cut them out? Or, if 
you had any conversation with reference to his cutting out such angle 
bars or any other angle bars prior to November, 1881, you will please 
state every such conversation with time and place. 

A. 67. I did not show Thorwarth how to cut these out. All the 
conversation I had was with Mr. Goehler, as he was my assistant, and 
it was not my business to interfere or to give orders to working men 
that he had under his control. 

X-Q. 68. Who made each of these three or four or more safes hav- 
ing angle bars similar to “‘ Hemler Exhibit No. 2,” and that were made 
before November, 1851? State, if you can, the name or names of the 
workmen, with present residences, who done every part of the work 
upon those safes. 

A. 68. I can’t exactly say who. The blacksmith that made the 
angle frames is either Stockler or Kech—one of those two. The other 
part was done up stairs by the box-maker. I think it was either Mor- 
man or Gerwe. All the other parts went through the regular process 
like other safes 

X-Q. 69. Who fitted the locks to these safes? 

A. 69. That I can’t tell. 

X-Q. 70. State the names of all the men, if there be more than 
one, who fitted locks upon safes during the time that these safes were 


made. 
A. 70. I can’t state all the names, unless I look in the time-book. 
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X-Q. 71. Was there any blacksmithing necessary to be done upon 
those frames? And, if so, must Kech or Stockler necessarily have done 
that work? 

A. 71. One of those two 

X-Q. 72. And the boxes must have been made for those safes either 
by Morman or Gerwe, as I understand you. 

A. 7 I think one of those two made the boxes. 

X-Q. 73.. Is it possible that any one else could have made them? If 
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it be, state all the names of persons who could by possibility have made 
those box: S. 

A. 73. [It is not impossible that any one else could have made 
those boxes. or could not make those boxes; but, as I said before, I think 
one of those two men made those boxes. 

X-Q. 74. How many men were employed at the factory at that 


time whose business it was to fit on locks on to the safes? 


A. 74. About seven or eight: 

X-Q. 75. And any one of them, for aught you know, may have 
titted on the locks upon all those three or four or more safes? Is that 
correct? 

A. 75. No, sir, it might have been a different man to every door ot 


those safes 

X-Q. 76. I want you to state the names of all the men who were 
then in the factory, with the places of their present employment and 
residence, if you know it, who could, by possibility, have fitted the locks 
on those safes, or any of them. 

A. 76. I can’t state all the names of the working men in the factory, 
especially at that time. Some new ones come in and some have left. 

X-Q, 77. Is there a man, or class of men, whose business it is to 
fit the locks on the safes? And how many of them were there in the 
factory, if you know, at that time? 

A. 77. As I stated before, there were seven or eight. I think 
there are three or four there yet who were there at that time. 

X-Q. 78. State the names of these seven or eight, their present 
places of employment and residences, if you know. 

A. 78. One is John Sponsle. There were two brothers of them at 
that time. One name is Reng. One name, I think, is Nicolai. The 
residence | don’t know of anv of them. That is all the men I have on 
that class of work who were there then from that time till now. I am 


not so sure but Nicolai came after. 
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X-Q. 79. Were there any men at that class of work, at that time, 
that you have not got now? If so, give their names. 

A. 79. There were several names, but I can’t remember them now. 

X-Q. 80. Have you any books, either private books of your own, 
or books belonging to the corporation, that will show these names? 

A. So. I had the names in asmalltime-book, I did not hold those 
books. I only kept the names of the piece workers, not of the day 
workers. Those books belong to the Company that I had. 

X-Q. 81. Did these men do anything except fit on locks? If so, 
what? 

A. 31. That’s all they done. 

X-Q. 82. What are they called around the factory—lock-fitters, or 
what? | 

A. 82. Lock-setters. 

X-Q. 83. Do the lock-setters work by the day or piece work? 

A. 33. I don’t remember whether they worked at that time by the 
day or piece work. 

X-Q. 34. Was there any book kept by the Company that would 
show the names of all of these men, whether time-book or otherwise? 
If so, state what that book is, and who kept it. 

A. 84. I guess the pay-roll book would show it. It ought to. I! 
hadn’t anything to do with that, though. It was kept in the office 

X-Q. 85. Describe the kind of work that the blacksmith did upon 
these angle bars? | 

A. 85. All he had to do, was to bend them to the right shape and 
exact size. 

X-Q. 86. And, if these angle bars were bent in the factory, they 
were bent by either Stoeckler or Kech. Is that right? 

A, 86. Yes, sir. 

X-Q. 87. And if those safes were made in the factory, Morman or 
Gerwe made the boxes for them, Is that right? 

A. 37. Yes, sir. One of those two, I think, made the boxes. 

X-Q. 88. How many box-makers were there in the factory at 
that time? 

A. 838. I can’t state exactly how many, there were five or six, I 
think, 

X-Q. 89. Well then, how do you know that Morman or Gerwe 
made those boxes? | 
A. 8g. Because one of those two always made that kind of work, 
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when we had no price fixed on it for piece-work. 

X-Q. go. Please state the different classes of mechanics, through 
whose hands these safes must have passed, and state which of these 
could have seen the character of the angle bar, if any, in addition to 
blacksmiths, box-makers and lock-setters? 

A. go. Well, I guess they went through four or five different 
classes. First comes the blacksmith, then comes the door-maker, then 
comes the lock-setter, and then comes the box-makers, that’s about all. 
The door-maker could have seen it. The lock-setter could not see it, he 
gets the dvor without the frame, and the doors all look alike. 

X-Q. gt. Give the name or names of the door-makers who made 
the doors for the safes in question? 

A. gt. I can’t tell who made them doors. 

X-Q. g2. How many door makers were employed by the Mosler 
Sate and Lock Company, at that time? 

A. 92. About eight or nine. 

X-Q. 93. Can you give their names, present places of employ- 
ment, and residence? 

A. 93. One of them is William Warning, one of them is Siegen- 
thaler, and one is Meiske; the others are all new men, come in since. 
Those are the only three old ones that I have at the present time. I 
can’t keep in my head the names of the men who left a year ago; not 
only this, some of those door-makers were changed into different work 
since that. 

X-Q. 94. Will the time-book, or any other book, kept by the 
company, at that time, show the names of all the door-makers, then in 
the employ of the company? 

A. 94. The time-book ought to show that. 

X-Q. 95. Can you state after the noon recess, to-day, by exam- 
ining the books during recess, the names of all the door-makers, at that 
time in the employ of the company? 

A. 95. I don’t believe I could. 

X-Q. 96. Why? Could you not get access to the books, during 
the noon recess, to get this information? 

A. 96. The reason why I can’t, is because some of these men were 
changed into different classes of work, either just before or at that time, 
or after, I can’t tell when. 

X-Q. 97. Can you get a list of all door-makers, including as well, 
those you know to have been door-makers during that time, as also, any 
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others that may have been door-makers at that time, that is to say, a 
list that will include at least all the door-makers, at that time? 

A. 97. Ihave got a list of the door-makers I have now, but I have 
not got a list of those I had then, It is impossible for me to state the 
names or list of door-makers I had then. 

X-Q, 98. Does the time-book show the different occupations of 
the men? 

A. 98. I don’t know whether it does or not. I don’t keep that. 

X-Q. gg. If your memory was refreshed by an examination of the 
list of all the names in the employ of the company, at that time, could 
you not from that, select the door makers? 

A. 99. If the time-book ts kept in such a way, that I could see 
what different men worked upon, probably I could pick them out, or 
tell who they were at that time. 

X-Q 100, Couldn’t you tell from an examination of the list in the 
time-book, who were dour-makers at that time? 

A. 100. I could not. 

X-Q. 101. Do you know where those safes went to, and whether 
there are any of them in the factory yet? 

A. ror. I can’t tell where they went to. I don’t believe there are 
any in the factory, of those safes. 

X-Q. 102. Do you know whether they were made upon special 
orders or for stock? 

A. 102. Ido not, 

X-Q. 103. Did you have a special order from either of the 
Messrs. Moslers, every time you started one of those three or four or 
more safes, or were they made under general instructions, to experiment 
upon a round cornered safe? 

A. 103. Mr. Mosler gave me instructions first to make one safe, 
after that, he gave me instructions to make a few more, and so I did. 

X-Q. 104. Well, after the making of this first safe, did you make 
the others of these three or four or more, altogether, or were they 
made, one after another, and each a little different from the other? 

A. 104. They were not made all together. They were made, one 
after another, and the difference was very little, if there was any. 

X-Q. 105. You say that after these three or four or more were 
made like- * Hemler Exhibit No. 2.” You gave Goehler instructions to 
cut out other angle bars, and experiment, to make a closer joint. What 

want to know is, is this the first time that you gave him instructions 
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to experiment, or does “* Hemler Exhibit No. 2,” represent the results of 
former experiments performed by Goehler, under vour directions? 

A. 105. | gave Mr. Goehler instructions to bend some of those 
angle corners and get some cut out, long before we made several 
of those safes like “* Hemler Exhibit No. 2,” but he never done any- 
thing about it. or seemed that he wanted to do anything about it. 

X-Q. 106. When was your first instructions given to Goehler? 
was it before the first like “ Hemler Exhibit No. 2” was made? If so, 
how long before. and what was the character of that instruction? If 
you used a drawirg or a card or a piece of paper, cut to illustrate your 
meaning, please make a fac-simile or model of such cut or drawing. 

A. 106, The first safe that was made was cut out by the black 
smith and welded. I think it was Kech who dia it. I gave the 
instructions and the size. That instruction was given to Mr. Goehler 
shortly after Mr, Mosler returned from Europe, ard before any safe like 
*Hemler Exhibit No. 2” was made: The instructions was to have a 
round cornered safe made and with the frame welded. 

X\-Q. 107. When was your next instructio.: given to Goehler, and’ 
what was your next such instruction? 

A. 107. 
first welded round cornered safe was made. ‘The instructions were to 


The next instructions were given to Goehler after that 


cut out a piece of angle iron and let the machinist cut it out so it will 
form into a round corner. 

X-Q. 108. Nothing more specific than this? 

A. 103. Nothing more just at that time. 

X-Q. 109 Did vou give any instructions to Kech or any person 
other than Goehler? 


A. 109. I gave all my instructions to Goehlet 
Adjourned till 1:30 Pp. M., January 3. 1553, 


1:20 P, M.. January 3, 1883, met pursuant to adjournment. Present, 


witness and attorneys for both sides. 


X-Q. 110. When was the first safe made embodying angle bars 
cut and bent like “ Hemler Exhibit No. 3?” 

A. 110. About the first part of November, 1881. You used a 
word in a question put to me before dinner which I did not understand. 
There was a question whether there were any other round cornered 


safes made before the one like “ Hemler Exhibit No, 2.” There were 
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two or three of them made, I think, without an angle frame. We took 
a regular frame of other ordinary safes and cut the frame off to fit the 
circle of the sheet iron to form the round corner. 
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EDWARD C. REEMELIN. 


Edward C. Reemelin, being first duly sworn, deposes and says in 
answer to questions put to him by G. J. Murray, as follows. 

Q. 1. State your name, age, residence and occupation. 

A..1. Name, Edward C. Reemelin; age, 36 years; residence, Che- 
viot, Ohio; occupation, lawyer, by profession. 

Q. 2. You are the same Edward C. Reemelin whose name is 
signed to “ Exhibit A” for identification and who acted as notary in the 
taking of depositions on behalf of Goehler in this cause? 

A. 2. Yes, sir. 

Q. 3. Do you recollect having a conversation with Mr, G. J. N. 
Goehler after the adjournment at noon on Saturday, December 16, in ‘ 
relation to the testimony he had given before you about this Mosler 
Exhibit A, to which his name is signed? 

A. 3. No, sir. 

Q. 4. Did he ask you any questions at that time or after his testi- 
mony was given, Saturday, December 16th, about what you thought of 
his testimony? Or did you have any conversation with him at all after 
adjournment? 

A. 4. I don’t know of any question or conversation. 

Q. 5. Did any such conversation take place between yourself and 
Mr. Goehler, as you related to me in your office, when I called there Sat- 
urday afternoon, December 16, to get press copies of the testimony you 
had taken? 

A. 5. Undoubtedly what I told you is so, but you must be mistaken 
in your assumptions. 

Q. 6. What did you tell me at that time? 


Objection. Objected to by Moore as hearsay and irrelevant. 


A. 6. I can’t recall it now. 


Q. 7. Well, I will recall it for you. The conversation. as I recol- 
ect it. was as follows: “ You stated to me that Mr. Goehler asked you 
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what you thought about his testimony, and that you said in substance: 
Mr. Goehler, your explanation about the reasons why you signed that 
paper won't do, or are too thin, or something like that. Your answers 
show that you are an intelligent, smart man, and you can’t get out on the 
plea of ignorance as to what the contents of that paper was, and your 
explanation that you signed it as a sort of recommendation for Mr. Mos- 
ler, such as employers give employees when they are leaving, is rather 
peculiar, as employers are not in the habit of demanding from employees 
such recommendations. Now, if you had stated that the paper had 
been signed by you, in a fit of generosity, or to oblige Mr. Mosler, your 
explanation might have looked reasonable.” Now, I ask you, Mr. 
Reemelin, if you recollect that conversation, and if I have not stated the 
substance of it correctly? And I will also ask if you do not recollect of 
my saying to you at that time that, if you had so stated to Mr. Goehler, 
that he would so shape his testimony when continuing his deposition? 


Objection. Counsel for Goehler objects to the above speech, or 
oration, as an effort to supplement the testimony of Mosler by unsworn 
assertions, and further says that if Mosler’s counsel has any valuable 
facts, he can be sworn and submit to cross-examination like other 
witnesses. 


A. 7. No, sir, there was no such conversation at that time. But I 
see what I least expected of you, as a brother attorney, that you are 
now treating me exactly as you treated Mr. Goehler when he was on 
the witness stand; that is, you are putting your ideas or your concep- 
tions of what you may have said or thought at the time, and are imput- ° 
ing to me a conversation which I did not have with Mr. Goehler, and 
which I did not say to you that I did have with him, I had conversa- 
tions with you at various times. I had conversations with Mr. Moore, 
with Mr. Mosler, with Mr, Walter, and very little with Mr. Goehler, and 
I never presumed to advise him as to what he should testify to, 

Q. 5. Idid not assume when I asked you the question: that you 
stated them to me, and I will ask you now, again, if I did not tell you 
on the Monday following after the close of Mr. Goehler’s testimony, 


were an attorney in this case. I simply asked you for the facts as you 


when I called and paid you for the press copies you had made for me, 
that I would call you as a witness to testify to the conversation you 
reported to me that you had had with Mr. Goehler on the Saturday 


previous? 
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A. 8. lam not an attorney in the case, have no interest in it in any 
shape, manner or form, and the only feeling | have in the matter is one 
of great delicacy, and that is that it should be imputed to me that I, who 
was to take down the testimony of the witnesses impartially, as you and 
Mr. Mosler both afterward said 1 had done, should have attempted to 
dictate or tell a witness what he should testify to in regard to anv ques- 
tions at issue in the case. You did not tell me vou were going to call 
me to testify as a witness as to that conversation which you impute to 
me. You did say you were going to cal! me as a witness, and you also 
did say that you would not call me as a witness, because I said it would 
not be right to call me on account of any opinions I might have ex- 
pressed as to facts occurring during the examination on which I may 
have expressed myself favorably to the side you represent. 

Q. 9. I did say; and say still, that you did fairly and impartially take 
the testimony, and disclaim all intention of imputing any wrong or un- 
fairness to you in that matter; but as you commenced the conversation 
with me yourself, and I simply wanting facts, regardless of whose feel- 
ings may or may not be hurt thereby, have done simply what I consider 
it my duty as an attorney to get those facts. Now, will you please state 
what it was I said I would call you to testify to. as you seem to recol- 
lect the conversation? 

A. g. I will not argue with you, what you think may be. your 
duty. 1 don’t beheve you can positively say who commenced any of 
the conversations you or I had together. I did not suppose at any 
time from your manner towards me, that you would attempt to use me 
for the purpose, you seem now to think, you succeeded in using me, for 
vou did not tell me what you intended to call me for 

Q. 10. Did I not ask you to remember any matters that we had 
spoken about, and that you might be called upon to testify to? 

A. 10. You said after the deposition had been taken, at the time 
you paid me for the letter press copy, of the deposition, “you remem- 
ber what I said about Goehler’s testimony, in regard to that letter;” vou 
did not tell me that I would be called upon to testify in relation 
thereto, at that time. 

Q. 11. What did you suppose I wanted you to testify to, when | 
told you you would be called? 


A. 11. At the momen!, | supposed you were going to ask me 


questions, covering opinions that I had expressed to you during the 


‘ 
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trial, and which, as it appeared to me, according to the way you patent 
lawyers examine witnesses, might be asked of me. 

Q 12. Then I didn’t tell you what I would call you to testify to, 
or inform you in any way, in case I did call you, what fact it was I 
wanted you to remember. 

A. 12. I think not. 

Q. 13. Well, you have stated that you did have conversations 
with Mr. Goehler. Did you have any conversation with him after ad- 
journment, on Saturday, December 16th, and especially about that paper 


he had been testifying about? 


Objection. Objected to by Moore, as incompetent, 


A. 13. Lam certain we had no conversation about that paper, and 
| don't recollect any particular conversation we did have; there may 
have been some remark about the deposition or something. I think he 
asked me what time | would send the deposition up to Mr, Moore's 
office, as it had been agreed that as Mr. Murray was to have a full letter- 
press copy that afternoon, | was to let Mr. Moore have the deposition 
proper. 

Q. 14. Did you send it up or bring it up, and is that all the conver- 
sation you recollect having had with Mr. Goehler, and did that conver- 
sation take place in the office where he was examined, or in your office? 

A. 14. | sent it up; and the conversation, if there was any, took 
place immediately after adjournment, while | was packing up my papers 
in Mr. Moore's office. 

Q. 15. Have you had any conversation with anybody about what 
you were called to testify about here, since you were served with sub- 
poena yesterday? 

A. 15. No. 

Q. 16. You have stated that my version of the conversation that 
took place at your office, on Saturday, December 16, does not accord 
with your recollection. Can you give us your recollection as to what 
that conversation was? 

A. 16. I couldn’t now give you that particular conversation, and 
[ think that’s where you have made your mistake, partly, in putting 
into that conversation things we may have talked about at other times. 

Q. 17. Do you recollect, after the close of the depositions, of 
my saying to you (callling your attention to the conversation we had 
had on Saturday)? “Did I not tell you what Mr. Goehler would say on 
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Monday, as to why he signed that paper,” * Mosler Exhibit A?” And 
asking you if you noticed at the time his sa:d answer was given? 

A. 17. I think you said something like that, and I think I ans- 
wered you, that I did not notice anything at the time, 

Q. 18. Do you recollect that then, I called your attention to the 
conversation had on the Saturday previous, and told you that I might 
call you as a witness? 

A. 18. No, sir. 

Q. 19. Do you reeollect telling me it would not do me any good to 
call you as a witness; that you wouldn't give it away, or words to that 
effect? 

A. 19. I told you at the time you said you would call me as a wit- 
ness, not to do so, as I couldn’t do you any good, that I knew nothing 
of the facts, and that my opinions, or casual remarks, were not testi- 
mony, and if the suggestions were of any value, he would have to get 
testimony bearing on them some other place. You agreed with me, and 
said you would not call me. I never said that I “wouldn't give it away, 
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X-Q. 111. In the statement appended to your last answer, you say 
the re were two or three other round cornered safes made prior to those 
having angle irons, like “ Hemler Exhibit No. 2.” Examine “ Goehler 
Exhibits Models Mosler Round Cornered Safes, Nos, 1 and 2.” State 
whether these, or either, and which of them, correctly represents those 
round cornered safes, and state where they were made. 

A. 111. I say there were two or three safes made withont angle 
frames; had small angle irons riveted on to the inside of the sheet iron, 
No. 8 iron. “No. 2 Goehler Exhibit” represents them; the other “ No. 
1 Goehler Exhibit,” I don’t know anything about. 

X-Q. 112. Were these two or three made prior or subsequent to 
the safe which you say was made like “ Hemler Exhibit No. 1,” with 
the edges of the angle iron welded to form a joint? 

A. 112. These were made afterwards. 

X-Q, 113. Were those two or three safes like * Exhibit Model Mos- 
ler Safe, Round Corner No. 2,” made before the safes like “ Hemler 
Exhibit No. 2?” 


A. 113. They were made before. 
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X-Q. 114. Were all of those like “ Mosler Round Cornered Safe, 
No. 2”’ made before any of those like “‘ Hemler No. 2” were made? 
. A. 114. Yes, sir. 

X-Q. 115. Did you instruct Goehler how to make those safes, like 
the “ Exhibit Mosler Safe, Round Cornered, No 2?” 

A. 115. I did. 

X-Q. 116. Then there were, if I understand you correctly, of 
round cornered safes made at the factory between June and November, 
i551: First, a safe constructed with angle irons like “* Hemler Model 
No, 1,” having welded corner; second, two or three safes like “* Exhibit 
Model Mosler Round Corner Safe No. 2;” third, three or four, or more, 
like “ Hemler Exhibit No. 2.” Is that right? 

A. 116, Yes, sir. 

X-Q. 117. You say you gave specific instructions to Goehler ex- 
actly how to make each of these round cornered safes. Did any per- 
son, if so, who, hear you give these instructions, or any of them? 

A. 117. I gave Goehler the instructions to carry them out. No 
one heard me give the instructions. They were given up in our private 
office and tool-room, 

X-Q. 118. State the names, if there be any, of all'the men in the 
factory who knew of any of the safes with angle irons like “ Hemler 
Exhibit No. 2” having been made, 

A. 113. I stated that this morning. 

X-Q. 119. If you know of any workman who knows of the above 
facts, give his name. 

A. 11g. I named all I knew that worked on them this morning; 
beyond that I can not tell. 

X-Q. 120. When did you first know that you were going to tes- 
tify in this case? | 

' A. 120. Not over two or three weeks ago; I don’t think it is that 
long. 

X-Q. 121. During those two or three weeks have you spoken to 
any of the workmen about any of the facts about which you have testi- 
fied, and especially with reference to the safes which you say were 
made like “Hemler Exhibit No. 2?” If you have, please give the 
names of the workmen with whom you have so spoken. 

A. 121. I didn’t speak to any one. There were two or three came 
and spoke to me about it, when they were subpcenaed for witnesses for 
Goehler; that’s all. 
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X-Q. 122. Prior to making the safes like “Hemler Exhibit No. 2,” 
were there any pieces of angle iron bent like the “ Exhibit” to test 
whether it would be practicable? 

A. 122. There were models made, cut out of pasteboard, like my 
“Exhibit No. 2.” I handed that to Goehler one morning in the first 
part of November, that same morning when I was called away on some 
other business. I told him to get a piece of angle ifon and have it cut 
out and bent, and, if it don’t come exactly right, to throw it away and 
get another one cut out, and work on it until we get it exact, and then 
so we can make the templets for our punches and dies. 

X-Q. 123. Was that before or after the safes were made like 
* Hemler Exhibit No. 2°” 
| A. 123. It was after. | 

X-Q. 124. Well, if Goehler had made several safes like it, why did 
you think it necessary to show him again by means of a cut card how it 
was done? 

A. 124. Goehler did not do a thing about the other safes before. 
He did not bend anything himself until that morning. 

X-Q. 125. I have understood you heretofore to state that the three 
or four or more safes like “ Hemler Exhibit No. 2” had been bent by 

Goehler, or by Goehler and Thorwarth, under your instructions. Is this 
correct, or not? 

A. 125. I never saw Goehler take any interest, or show any pride 
about it, except to do what | told him until that morning. I expect the 
foreman to carry out my orders, whatever I tell him to do. 

X-Q. 126. The question is repeated, and officer will please re-read 
it to the witness. 

A. 126. I don’t believe they were bent by Goehler. The black- 
smith bent them. 

X-Q, 127. Who did you instruct how to bend them? 

A. 127. I instructed Goehler to have them cut outand bent. Don’t 
know which biacksmith he had to do it. : ) 

X-Q. 128. Well, then, if Goehler knew how they were bent, why 
did you think it necessary upon that morning in the beginning of No- 
vember to hand him a card cut out of pasteboard, showing how they 
were bent, as stated by you in your 122nd answer? 

A. 125. We were experimenting then yet. We had not exactly 
the shape of the cut yet. 

X-Q. 129. You have not answered my question. You have plen- 
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tifully stated that there were three or four or more round cornered safes 
made prior to November, 1881, having angle irons like “Hemler Exhibit 
No. 2,” and you have stated these were made by the workmen under 
Goehler’s direction, and according to instructions given by you to Goeh- 
ler, and you have further stated in answer 122nd that subsequent to the 
manufacture of those safes, and about the beginning of November, you 
handed to Goehler a piece of pasteboard cut out like “Hemler Exhibit 
No, 2,” to show him how to experiment. The question is, if Goehler 
had been for some time familiar, not only with the design of “Hemler 
Exhibit No. 2.” but with safes actually constructed according to it. why 
did you again show him that pasteboard cut in that way? 


Objection. Question objected to by Murray as misleading. Argu- 


mentative 


A. 129. Those three or four safes, as | stated .before, were cut out 
by hand, ayd it was not quite the exact shape to fill up the corner round 
the curve; therefore, | cut another one out of pasteboard, and told Mr. 
Goehler to bend it, then he can see exactly where to take off or where 
to put on a little more iron, so he gets the shape of the exact cut. 

X-Q. 130. Well, was this other one that you cut out, referred to 
in your last answer, like *Hemler Exhibit No. 2,” or different? 

A. 130. It was pretty near the same thing; it might have been a 
little closer around the curve. : 

X-Q, 131. Did you tell Goehler then to cut the angle iron precisely 
as the card was cut, or did you give him the card to show him in what 
direction to experiment? 

A. 131. I gave him the pasteboard that 1 had cut out. I told him 
to have it cut out. I expect he done it. At that moment when I done 
it I was called away. 

X-Q. 132. Question repeated, and the officer is asked to explain 
the point of the question to the witness, 


Objection. Question objected to by Murray as being repeatedly 


answered. 


A. 132. Il gave him that pasteboard to get one cutout like it out of 
angle iron. 


X-Q. 133. Then you did not require him to experiment or to use 
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discretion or judgment, but only required him to obey instructions to 
the line and to the letter. Is that right? 


Objection. Same objection by Murray. 


A. 133. No, that is not right. ; 

X-Q. 134. Then, what is right? Did you give him that paste- 
board, to have an iron cut out exactly like it, or did you wish him to get 
an iron cut and bent properly, whether it represented the pasteboard 
or notr 


Objection. Same objection by Murray, and for the further reason 
that it calls for what the witness wanted, instead of what he actually 
told Goehler to do. | 


A. 134. I gave him that pasteboard cut out, as I stated before, to 
have it cut out of the angle iron as near as it can be done, then have it 
bent into proper shape, and, if it don’t close up that small trifle hole, 
that I had in my cut No. 2, then to take another piece of angle iron, 
have it cut out and bent into proper shape. In thé means: of doing 
this, you can find out where you have to take a little off or where you 
have to put a little on. 

X-Q. 135. Then, if 1 understand you correctly, your instructions 
were to cut the first angle iron exactly like the pasteboard that you 
handed to him, and if that didn’t work, he was to cut another, or others 
differing as to the amount and character of the piece cut out, as his 
judgment dictated. 

A. 135. That is correct 

X-Q. 136. I will ask you again, in as much as Goehler had already 
had experience with the cutting out and bending of angle irons, like 
“Hemler Exhibit, No. 2,” for three or four, or more safes, did you think 
that Goehler was such an ass that it was necessary to cut another piece 
of pasteboard for him, in order to show him how to close that hole, and 
vet not such an ass but what, if the first angle iron that he might cut 
out according to your then instructions, did not happen to be satisfac- 
tory, but what he would still have sufficient good sense, to vary from the 
pasteboard given him, and cut an angle iron that would answer the 


purpose’ ls that the reason that you gave him the pasteboard in ques- 
tion? 


Objection. Question objected to by Murray, because it is argu- 
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mentative, and for the further reason that it is misleading, and the facts 
called for by the questions, have been repeatedly stated by the witness. 
It is objected to as misleading, as it assumes what is not a fact; that the 
card was given to him without directions as to what he should do. 


A. 136. I think Mr. Goehler is a man of good common sense, but, 
at the same time, I haven’t seen anything better than my pasteboard, 
out of Goehler, up to the present time. 

X-Q, 137. Do you think that to make a round corner for a safe, 
by cutting and bending a piece of angle iron, as indicated in * Hemler 
Exhibit, No. 3,” would require any invention, or do you think it is a 
thing that any good mechanic, familiar with safe making, would do, if 
asked, to make a good, practical, cheap, round cornered safe? 

A. 137. No, it would not require much of a mechanic after he 
gets the right idea of the shape. It didn’t bother me very much. 


Adjourned till 9:30, Thursday morning, January 4, 1883. 


Met pursuant to adjournment, at 9:30, A. M., January 4, 1553. 
Present, same parties. 


X-Q. 138. What I want to know, is, whether it would require any 
invention, or anything more than mechanical skill, from an ordinary 
good mechanic, to make the round cornered safe in question, if he was 
simply told to make a round cornered safe, that would be cheap and 
good, and no other idea was given to him as to how it should be done? 

A. 138. It is not much of a job for any good mechanic, after the 
necessary tools and machinery are gotten up, for that class of work. 

X-Q. 139. And it would not require any invention, would it, to 
devise the right class of tools? 

A. 139. The tools has bothered my head more than punching out 
that corner: in fact, I knew at that time that that corner could be made, 
and can be made, and I have made it ten or eleven years before that; 
that I was, in my knowledge, the first man that ever made round cornered 
messenger safes for express companies. 

X-Q, 140. Those safes that you made ten or eleven years ago, did 
they have angle irons cut out after the manner of any of the “Hemler 
Exhibits 1, 2, 3, or 4?” Ifso, which of them were those safes like? 

A. 140. They had angle irons cut out similar to No. 1. 

X-Q. 141. And “Hemler Exhibit No, 1” involves the same inven- 
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tion as “Hemler Exhibit 2 or 3,” in youropinion, Is that nght or not? 


A. 141. No, sir, it is not quite the same. 

X-Q. 142. When a safe-maker is familiar with the mode of making 
safes such as indicated in “Hemler Exhibit No. 1,” with welded corners, 
would it, in your judgment, require any invention to pass from that to 
“Hemler Exhibit No 3’? 


Objection. Question objected to by Murray as incompetent and 
irrelevant to the issues in this case. 


A. 142. The “Hemler Exhibit No. 3” 


is not made to make a round 


welded angle corner. It is simply made to draw together without 
welding; therefore it could not be used for that purpose. 


X-Q. 143. Question repeated, and the officer is requested to please 
read and explain to witness. 

A. 143. Well, a little. Very little, as | stated before. The prin 
cipal part is in the tools and machinery. 

X-Q. 144. In your answer 139, when you state that ten or eleven 
years before you had made safes with angle bars cut like “Hemler Ex- 
hibit No. 1,” 
time that that corner could be made and can be made,” referring, as | 
understand you, to a corner made like “Hemler Exhibit No. 3,” if that 
be so, surely it required no invention to make safes like *Hemler Exhibit 


No. .” 


with welded corners, you also state that. “Il knew at that 


while I understand you to say in your last answer that it would 
require a little invention to pass from “Hemler Exhibit No. 1” to “Hem- 
ler Exhibit No. 3.” Please explain this, and, if there be anything about it 
that is not clear, please point it out. 


Objection. Objecte | to by Murray for the reasons above stated 
and because the question is misleading, and has been fully answered in 
the previous answers of the witness, and as mis-stating the witness’ 
testimony. 


A. 144 


[t requires a little invention on every width of an angle 
bar. 

X-Q. 145. But it would require no more invention for such me- 
chanic familiar with safes like “Hemler Exhibit No. 1” to make his first 
safe like ““‘Hemler Exhibit No. 3,” than it would to make a second safe 
with another, and different width of angle bar, would it? 


Objection. Same objection by Murray. 
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A. 145. It would make but very little to a mechanic. 

X-Q. 146. Do you recollect a conversation that took place in the 
shop on the day after Goehler bent first angle bars like “Hemler Ex. 
hibit No, 4,” in the early part of November 1881, between yourself, 
Moses Mosler and Mr, Goehler? If you do, 1 want you to state precisely 
that conversation if you recollect it. ; 

A. 146. I| don’t remember anything about a conversation at that 
time. 

X-Q. 147. The conversation referred to was between yourself and 
Moses Mosler, Goehler being present, however, as a silent party, and 
was in the blacksmith shop. The irons bent by Goehler lying before 
vou, and being the subject of the conversation, which occurred upon 
the fifth of November, and the day after you moved the safe to which 
vou have referred. Do you now recollect that occasion and the con- 
versation that occurred? 

A. 147. I don’t remember that Mr. Goehler bent an angle while 
l and Mr. Mosler were present. 

X-Q 148. The question does not ask you to recollect an angle 
bent by Goehler, nor does it recite that an angle bar was bent by Goeh- 
ler in the presence of yourself and Moses Mosler, It simply asks you 
whether you recollect a conversation in the blacksmith’s shop, on the 
day after you moved that safe, between yourself and Moses Mosler, and 
at which Goehler was present, and a bent angle bar, or angle bars, sub- 
stantially like “ Hemler Exhibit No. 3,” were lying before you, and 
formed the subject of the conversation. Do you now recollect the 
occasion and conversation? 

A. 148. I don’t know of any.conversation. There were several 
angle bars bent at that time, and probably the bar No. 3 was bent at 
that time, or right shortly after that time; I can’t remember. I know it 
was bent a day or a day or two after I moved that safe. 

X-Q. 149. I will repeat a portion of the conversation that then 
took place: Moses Mosler asked you, referring to the angle bar lying 
before you, who found that out? To which you answered, “Its no- 
body’s find out; it has to be so;” and to which Mr. Mosler replied, that 
is not what I want to know; I want to know who found that out. Do 
you recollect that conversation, or substantially, that conversation at or 


about that timer 
A. 149. Ido not; and I don’t believe that there was ever any such 


a conversation, as near as | can remember, 
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X-Q. 150. Will you swear positively that that conversation did not 
take place: 


Objection. Murray objects because the witness has already stated 
he does not recollect such conversation. 


Objection. Counsel for Goehler desires to say that he would pre- 
fer that such remarks, if necessary to be made for any purpose, should 
be made to the witness in private, rather than that.the record should be 
incumbered with them. 


A. 150. I don’t remember any conversation that Mr. Mosler and I 
had with Mr. Goehler in the blacksmith shop. 

X-Q. 151. In your answer 65 you state the names of two black- 
smiths who may have been familiar with the “three or four or more 
safes” which you say were made like “ Hemler Exhibit No. 2,” and 


whose angles were bent without welding, before November, 1881; and 


in the same answer you also state the names of two box-makers who 
also may have been familiar with those safes; andin subsequent answers 
you state the names of certain other mechanics who may have been 
familiar with those safes. What I want to know, now, is this: Can you 
name any man that you can now say that you talked with about those 
particular safes, prior to November, 1551, or any man of whom you can 
now say that he knew of those safes, or any of them, either by having 
worked upon any part of them, or who had his knowledge of them 
from any source whatever? 


Objection. Question objected to by Murray, for the reason that the 
matter now inquired about, had been and exhaustively gone into ina 
former stage of this cross-examination, 

A. 151. I didn’t talk to any man particularly, about those safes, 
except Mr. Moses Mosler. He drew my attention to it; I think it was 
in the filling or paint shop, on occount of that little opening it had left 
in the corner. That’s all I can remember about it. 


X-Q. 152. The last question also asks you in addition to the por- 
tion that you answered, whether you now know of any living man, that 
you can say you knew at that time of the manufacture of those three or 
four, or more safes, however his knowledge was derived. If you can, 
name him. 


Objection. Same objection by Murray. 


*. 


201 


MICHAEL HEMLER. 73 


A, 152. I named them yesterday. 

X-Q. 153. You say in answer 151, that Moses Mosler drew your 
attention in the filling or paint shop, to a safe that had that little open- 
ing in the corner. Was not that-safe constructed in accordance with the 
* Mosler Model’s of the Round Cornered Safes, Nos. 1 or 2?” and state, 
as nearly as you can, where the conversation took place. 

A. 153. I think there was one of those round cornered safes, 
“ Hemler Exhibit, No. 2 
ter part of October, 1881. 

X-Q. 154. Were the safes like the Mosler model of round cornered 


.”’ as near as I can remember; it was in the lat- 


safes filled from the back or the bottom? 
A. 154. I can’t positively say whether they are or not. 
1x35, Were the safes like “ Hemler Exhibit No, 2” filled 


A. 155. I can’t say that whether they were or not; | can’t remember. 
X-Q., 156. Are the safes that are now made by the Mosler Safe & 


Lock Company, like “ Hemler Exhibit No. 3,” filled from the back or 


the bottom? 


Objection. The question is objected to by Murray, as immaterial 
and irrelevant, to any issue in this case. 

A. 156. Some of them are filled from the top and some are filled 
from the bottom. 

X-Q. 157. Will you please state why Mr. Mosler asked you to 
sign “ Mosler Exhibit A?” The paper recites that it was reported that 
you and Goehler laid claim to the invention. Had you laid claim to 
that invention? 

A. 157. Mr. Mosler asked whether if I would sign that paper. I 
looked over it particularly, and I signed it, because he was the first man 
spoke to me about making this round cornered sate. I don’t believe I 
would. I did not lay claim to that invention. 

X-Q. 158. Had Moses Mosler talked with you about that paper 
before you and Goehler were called in to sign it? 

A. 158. I don’t believe he did. 

X-Q. 159. Ifyou had never intimated that it was your invention, 
as I understand you never did, have you any idea why Moses Mosler 
should ask you to disclaim the invention by signing the paper? 

A. 159. In my estimation I didn’t think that it was an invention 
worth while to talk about or to go to a patent office with it, as I have 
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made during the last thirty-five years several more valuable inventions, 
and they were rejected to me. 

X-Q. 160. When you first instructed Goehler to cut and bend an 
angle iron, had you a templet, showing the form made, or was that made 
afterwards, and state when the first templet was made? 

A. 160. When I first instructed Goehler to bend an angle corner, 
I had one cut out of pasteboard, as I have stated before, and I think the 
steel templet was made after the cut No. 3 was finished. I think it was 
the first part of November, 1581. 

X-Q. 161. I want you to tell me how you rate Mr. Goehler as a 
mechanic? Is he a bad one, an indifferent one, or how good is he? 

A. 161. That’s none of my business what kind of a mechanic Mr. 


Goehler is. 


X-Q. 162. Well, won't you tell us whether in your opinion he is a 
very desirable mechanic in a safe shop or not? 


Objection. Objected to by Murray as immaterial and irrelevant. 


A, 162. Hehas some little experience about safe making, probably 
more than | have; that I don’t know, 


Re-Cross-Examined by Mr. Murray. 


R-X-Q. 163. You have spoken frequently in your cross-examina- 
tion about angle bars cut out and bent like the “Hemler Exhibit Nos. 1 
and 2.” If you have made any models in iron representing these angle 
corners, will vou please make them a part of your deposition, and explain 
them? 

A. 163. This one represents corner bent like ““Hemler Exhibit No. 
1,” and this bent corner represents a corner made after the plan of 
“Hemler Exhibit No. 2,” and the straight one represents “Hemler Ex- 
hibit No. 2” cut out, and before it is bent. The first one of these is of- 
fered in evidence, and the notary is requested to mark the same “Hemler 
Exhibit Model No. 1,” The second is offered in evidence, and the notary 
is requested to mark the same “Hemler Exhibit Model Round Corner 


No. 2;” and the third one is offered in evidence as “Hemler Exhibit 
Model Unbent Angle Bar No. 2.” 


Re-Cross-Examination by Mr. Moore. 


R-X-Q. 164. State when the models just offered in evidence were 
made, and by whom? 
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A. 164. Those were made about three weeks ago; they were 
through my direction by the machinists and the blacksmiths. 

R-X-Q. 165. Did Moses Mosler tell vou to have them made, or 
was the making of them an idea of your own? 

A. 165. It was an idea of my own. 


MICHAEL HEMLER. 


Adjourned till 2 p. m., Thursday, January 4, 1883 


. 
s 


Met pursuant to adjournment at 2 P. M., January 4, 1883. 


MOSES MOSLER. 


Moses Mosler, being first duly sworn, deposes and says in answer to 
questions put to him by G. J. Murray, as follows: 

Q. 1. State your name, age, residence and occupation. 

A. 1. Moses Mosler, age 32 years, residence, Cincinnati, Ohio; 
occupation, safe manufacturer; president Mosler Safe & Lock Company, 
and president of The Mosler Manufacturing Company. 

Q. 2. Are you the Moses Mosler that is one of the parties to this 


interference? 

A. o. tom 

Q. 3. Are you acquainted with George J. H. Goehler, the other 
party to this interference? And, if you are, state how long you have 
known him. 

A. Iam. I have known him for about two or three years. 

Q. You will please state, Mr. Mosler, when you first conceived 
the invention in round cornered safes formed upon frames made of angle 
bars. one side of which is cut out, and the other side bent around to 
make a round corner, close joint, which is the subject of this interference? 
State when you first explained or described the invention to others, if 


ever, and give a general history of your invention of its conception, 
until its reduction to practice. 

A. 4. I first conceived the invention in the summer or fall of 1880, 
and I spoke to Mr. Hemler about it about that time; at any rate, previ- 
ous to my departure to Europe, which was in January, 1881. At that 
time I conveved my idea to Mr. Hemler, and explained it thoroughly to 
him. Mr. Hemler did not seem tothink much of it, however; seemed to 
know just what I wanted, and said he could do it. As muchas I can recol- 
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lect, he urged me not to have it commenced at once, in as much as we 
were very busy at that time; besides, he had only been with us a few 
months, and had a number of changes to make throughout the factory. . 
After my return from Europe, about the middle of June, 1551, I again 
instructed Mr, Hemler how to proceed in the matter, for, as there was 
nothing done in my absence, it led me to believe that he did not seem to 
fully understand what I wanted, or was rather negligent in the matter. 
He promised me then to go to work at it at once, and follow out my di- 
| rections. So, about the middle of September, 1 went to see my patent at- 
torney, Mr. Murray, to make an application for a patent for around cor- 
nered safe, with bent angle bars, bent cold, forming the circle I had given 
| Mr. Hemler to work by. And had it not been for Mr. Murray’s advice at 
| that time, the application for a patent would have gone forward then, 
| instead of December. The reason he gave me for postponing the mat- 
ter was, that he thought it would be most advisable to wait unti! we had 


i constructed some safes, as we might afterwards find that the machinery 
} to be used in the construction of these safes would also be patentable, 
\ and could be embodied in the same application. [I might here say that 
[ also explained the idea to Julius and Max Mosler, also stockholders of 
f the Mosler Safe & Lock Company, who, with me, consented to adopt 
| the construction of the safe above stated. The first time it was made 


i into a safe, I think, was in the latter part of October, 1881. That is 

t about as near as | can come to it. 

t Q. 5. How did the invention, which you say you explained to 
| Mr. Hemler before your departure to Europe, and, after your return 

| therefrom, compare with or differ from the invention shown, described 

| and claimed in your application here in interference, and embodied in 


your round cornered safes now and for the past year manufactured by 
the Mosler Safe & Lock Company? 


A. 5. The only difference that I know of is a slight change in the 


upper cut to permit it to come close together, and this was done at my 4 
instigation, in informing Mr. Hemler that the bend must come close 
together. 


Q. 6. When and where did you so inform Mr. Hemler? 

A. 6, I can not tell the exact date, except to approximate it to 
have been just before my departure for Rochester, New York, or 
immediately after my return, on the 1st or 2nd of November, 1881, as 
the safe was not painted. 


I think it must have been in the filling room 
or paint room. 
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Q. 7. What safe do you refer to in your last answer, and, if there 
are any models before you, you may refer to them, to explain your 
answer. 

A. 7. I think it was the first safe made with cold bent angle bars, 
having round corners. 

Q. 5. Please state what you informed Mr. Hemler about that safe, 
or what change you suggested, in relation to it? 

A. 3. The change that I suggested, was to have the corner closed 
tight—that is, the upper part, so that there would be no opening show- 
ing. Ihe opening in that safe was about as thick as-a silver quarter, or 
half dollar. 

Q. 9. Do you mean that the change was that more metal should 
be left, or less cut away, so that that opening would be closed, when 
the corner was bent? 


Objection. Objected to by Moore as leading 


A. 9. I simply meant that he should change the cut in such a way, 
as to have it closed tight, either by cutting away more metal, or less 
than he had previously, in order to make this change. 

Q. 10. Can you state about the date that the angle bar in that safe 
was cut out and bent? 

A. 10. Hardly. 

Q. 11. What date was it, as near as you can recollect, when you 
gave the instructions to Mr. Hemler, with reference to that safe? 

A. 11. As I stated before, it was either before I left for Roches- 
ter, or immediately on my return. 

Q. 12. Well, can you state whether the angle bar in that safe was 
cut out and bent before your departure for Rochester, or after you 
returned from Rochester? 

A. 12. It necessarily must have been cut out some time before my 
return from Rochester. 

Q. 13. Why must it necessarily have been cut out before your 
return from Rochester? 

A. 13. For the safe was either constructed before I left, or during 
my absence 

Q. 14. How do you know that it was constructed before you left, 
or during your absence? : 

A. 14. Because I had instructed Mr. Hemler, some time previous 
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to my departure, to hurry the construction of the safe as much as pos- 
sibe, as we were negotiating with H. H. Warner, Rochester, New 
York, for the sale of our safes, and had partly concluded arrangements 
with him, and having the construction of this class of safes in view. 

Q. 15. How long was it, if you can state, after your return from 
Rochester, or what time, with relation to your trip to Rochester, that 
you noticed that safe with the opening in the corner, and called Mr. 
Hemler’s attention to it? 

A. 15. It was either previous to my departure, or a couple of days 
after my return. 

Q. 16. What was next done with relation to the invention, after 
the time you called Mr. Hemler’s attention to that safe with the 
opening in the corner, aud you will please state when you departed for, 
and when you tetereed from Rochester? 

A. 16. I instructed Mr. Hemler to have it rectified, as I directed 
him. I departed, I think, the 25tn or 26th of October, 1881, for Roches- 
ter, and returned on the 1st or 2nd of November, 1851. 

Q. 17. Well, was the defect rectified, and when? 

A. 17. The defect was rectified shortly after my return from 
Rochester. 

Q. 18. By whom, under what circumstances, and, 1 wish you to 
state fully, all that took place about that time, until the completion and 
perfection of the invention, withont waiting for further questions? 

A. 18. Mr. Hemler promised that he would at once go to work to 
make the necessary change, and at the same time promised to take im- 
mediate steps to make the necessary tools and machinery for the punch- 
ing and bending of these angle frames and outer sheets, so as to push the 
construction of these safes, as I had made a contract with H. H. Warner. 
Mr. Goehler came in:one morning, I believe, and showed mea pasteboard 
angle bent,, which closed the corners more closely. I had no chat with 
him then whatever, as I was quite busy, and took it for granted that he 
had followed out my instruction previously given to Mr. Hemler. 

Q. 19. State what was said by Mr. Goehler and yourself at that 
time; state also whether it was before or after you had called Mr. Hem- 
ler’s attention to the safe having a slight opening in the corner that Mr. 
Goehler showed you pasteboard with a cut closed more closely when 
bent around? 

A. 19. I don’t think—at least I don’t remember any particular 
conversation I had with Mr. Goehler at that time. I think when he 
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first came in he asked for Mr, Hemler, and after he showed me what he 
had, I took it for granted that my instructions had been followed out 
through Mr. Hemler, as this was after I had instructed Mr. Hemler to 
make the change. | 

Q. 20. Did you give Mr. Goehler any directions at that time, or 
any orders? If so, what orders did you give him? 

A. 20. If I did, I can not recollect them just now, as so much has 
transpired and occupied my close attention since then. 

Q. 21. State when you fist saw the angle bar for safes bent around 
with a close fitting joint, without any opening in the corner, or one that 
had been cut out and bent similar tothe pasteboard that was shown you 
by Mr. Goehler. 

A. 21, I think it was the same day that Mr. Goehler showed me 


that pasteboard. 

Q. 22., Where was it? Who was present? What, if anything, 
was said by yourself or any one present? 

A. 22. I believe Mr. Goehler and the machinist were present. I 
can not exactly relate any conversation that took place. It was rather 
late in the evening, and I was anxious to get home. It was in the iron 
shop, on the lower floor. 

Q. 23. Please state specifically, if you can, just what instructions 
you gave Mr, Hemler when you ordered him to construct a safe having 
the round cornered bent angle frame, such as are now made by the Mosler 
Safe & Lock Company, and shown and described in your application 
for a patent which is here in interference. 

A. 23. I first gave him the exact circle of the round corner that I 
then desired, and on which circle we are still constructing safes. When 
I first gave him the size of the circle, I told him that in order to form 
that circle that it would be necessary to cut sufficient away from the 
upper web to permit the angle, when bending cold, to form the shape 
that I desired; at the same time to cut sufficient away below, so that, 
when the angle is bent, so that the cut out parts will permit the remain- 
ing parts of the angle iron to meet, instead of overlapping, as is neces- 
sary in making round corner angle frames that are welded together in 
the corner, as this was the main obstacle that I desired to overcome, in 
order to construct safes on a cheaper plan,and much stronger in every 
respect than we had constructed them before; for, by doing this, we 
would save great outlay by being able to dispense with the aid of black- 
smiths, who were very scarce, and commanded very high wages. As 
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Mr. Hemler assured me that he could and would carry out my ideas in 
the matter, I did not think any further special instructions to Mr. Hemler 
would be necessary, and, had I thought that Mr. Hemler was not fully 
competent to carry out my ideas, | would have myself went to work 
without giving him any instructions, whatever—went and made what I 
desired .ayself. I might here say that the contract we entered into with 
H. H. Warner, Rochester, New York, was made at greatly reduced 
prices, as | had consulted Mr. Hemler, and he assured me after due 
consideration that this safe could be made at a much less cost than the 
one we were then making, which was similar to the square cornered 
safes of other manufacturers. Another point that I took into consider- 
ation, was, that the cement would eat through all the joints in square 
cornered safes, as they were made in pieces and not in one sheet, as I 
had instructed Mr. Hemler to make the safes in connection with this 
bent cold angle bar. 

Q. 24. What is the date of the contract with H. H. Warner re- 
ferred to in your former answer? 

A. 24. I believe October 29, 1880. The contract was dated that 
date, but negotiations were pending with Mr. Warner four to five 
weeks previously. 

Q. 26. Please state when your concern, the Mosler Safe & Lock 
Company, first entered upon the manufacture of these round cornered 
safes containing the invention here in controversy, and how extensively 
the concern has manufactured and sold them from the time they com- 
menced manufacturing them up to the present time. 


Objection. The latter inquiry objected to by Moore as irrelevant. 


A. 26. The first one made, I believe, was the latter part of Octo- 
ber, 1881; and after machinery and tools had been prepared, some time 
in November, 1881, we have been manufacturing these safes at the rate 
of 500 per month, or more. 

Q. 27. When did you first hear that Mr. Goehler, or any one else 
besides yourself, asserted any claim to the invention or any part of the 
inventions, here in controversy? 

A, 27. It was either the same day or the day following, that Mr. 
Goehler had notified me that he contemplated leaving our employ, and 
of his intention of accepting a position with Mosler, Bahmann & Co. 
While laying no stress upon Mr. Goehler’s intention of leaving our 
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employ, I nevertheless did not think it right on the part of Mosler, Bah- 
mann & Co. to attempt to hire away from us, especially a foreman. So 
I made up my mind to speak to Mr. Frederick Naeher, a stockholder 
and director of Mosler, Bahmann & Co., about it, and ascertain the 
facts. The reason | chose Mr. Naeher, was because he is interested 
with William L. Perkin & Co., whose place is next to our office on Elm 
street. The opportunity presented itself the same day, or day follow- 
ing, Mr. Goehler notified me of his intention of leaving. Mr, Naeher 
was crossing the street in front of our office, to go to his place of busi- 
ness, when I hailed him, and told him of this action on the part of his 
firm—this safe company, that I thought they were. treating us in an 
underhand way. Mr. Naeher then told me that Mr. Goehler had made 
application himself, and had. shown them a number of drawings, 
among which was this angle, and had claimed to be the inventor of it. 
Upon this information, and Mr. Goehler saying to me when I asked 
him what they wanted him down there for, told me they wanted him 
to make improvements; that he was to have full sway, and introduce 
whatever he wanted to. I then made up my mind, that if Mr. Goehler 
was going to leave us, making such claims as stated to me by Mr. 
Naeher, Mr. Hemler, who had done every thing in the matter of carry- 
ing out my views, in the construction of rounc cornered safes, with 
cold bent angle bars, might also take a notion to leave our employ, and 
make a similar claim. So I went to see my patent attorney, Mr, Mur- 
ray, and told him that I intended drawing up a paper, present it to 
both Mr. Hemler and Mr. Goehler to sign. He told me it was not nec- 
esssary to do anything of the kind, but I nevertheless did so of my 


own accord. 
Adjourned till 9:30, A. M., Friday, January 5, 1883. ;' 


9:30, A. M., January 5, 1883. Met pursuant to adjournment. Pres- 


ent, witness and same attorneys. 


Q. 28. Please examine “Mosler Exhibit A.. A. B. Benedict, 
Notary Public,” now handed to you. State in whose handwriting it is, 
when, if ever you saw it before, and if it is the paper referred to in 
your last answer. State all you know about it, 

A. 28. Itisinmy own handwriting. Itis the same paper referred 
to in my last answer, and was written on he same day of its date, Febru- 
ary 11, 1882, after Mr. Goehler had notified us that he had accepted a 
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position with Mosler, Bahmann & Co., as I had received information 
through Mr. Naeher; besides, when I had previously charged Mr. 
Goehler with his intention of making the same safe down there that we 
were making, [ had Mr. Hemler and Mr. Goehler called into the office, 
and, before requesting them to sign the paper, carefully read it to them 
in English. Mr. Hemler said that he had no objections to signing the 
paper, and thereupon signed it; but Mr. Goehler did not, as he stated 
he would like to have it translated into German. Thereupon I called 
Mr. Graeser, and they stepped into the adjoining room, where Mr. 
Graeser translated it to him. Am almost positive that previous to hav- 
ing it translated to him, I told him the contents of the paper in German. 
- When they returned from the adjoining room, I am positive that he was 
aware of the full contents of the paper, as he stated he did not want to 
give any of his rightsaway. I told him it was immaterial to me whether 
he signed it or not; so the matter was dropped until revived again by 
Mr. Goehler himself, which happened in the evening the same day. 
Mr. Goehler came to me and asked for that paper, and I believe stated 
to me that he had considered the matter, and wanted to sign it; so I had 
Mr. Graeser give me that paper, in whose possession it was, at the 
same time avain told Mr. Goehler that it was immaterial to me whether 
he signed it or not. Furthermore, I am positive that Mr. Goehler must 
have understcod the contents of that paper when I read it to him in 
English. My strong belief, so expressed, is owing to my having previ- 
ously spoken to him in English, and he always understood me; besides. 
we have an order-book in which. special orders are written in English. 
He always read these himself without asking for a translation, and some 
of these orders have considerable more reading matter than that paper 
contained, which I handed him for perusal and signature. 

Q. 29. Did you have any conversation with Mr. Goehler on any 
subject between the time he declined to sign the paper and the time he 
did sign it? and,if you did, please state what the conversation was 
about, giving the language used by each of you, if you can; if you can 
not, give the substance of the conversation as nearly as you can re- 
member. 

A. 29. Mr. Hemler came to me and told me that Mr. Goehler had 
said to him that if we would pay him the same salary that was offered 
to him by Mosler, bahmann & Co., $18.00 per week, he would prefer to 
remain, as his only object was to leave our employ on account of being 


offered $18.00 per week by Mosler, Bahmann & Co., and that I had 
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made him no offer whatever, that is as to an increase of salary, which I 
believe was $16.00 a week. Mr. Hemler then agreed with me, saying 
that I had better give Mr. Goehler the same salary, as it did not amount 
to much, and would avoid considerable annoyance ; for, if Mr. Goehler 
went to the Mosler, Bahmann & Co. he woul! no doubt try to induce 
some of our best men to go with him; thereupon Mr. Hemler stepped 
out and brought Mr. Goehler into the office. I then asked Mr. Goehler 
if money matters was the only reason he desired to leave our employ, 
and why he did not speak of this to me before; for, if that is the only 
obstacle, to avoid his leaving us, we would pay him the same salary, 
$15.00 a week, that he had been offered by Mosler, Bahmann & Co, 
te assented that that was the reason, and I thereupon told him that I 
was greatly surprised that he had not mentioned the matter before. He 
replied that that was a very delicate matter for him to speak of; so I said 
to him: You are, as a general thing, a good talker, and that to come to me 
and speak of a matter that concerns your interest ought to have been no 
scruple to you; besides, vou had fortitude enough to go to Mosler, Bah- 
mann & Co. and ask for a position, as also to fix your own salary. He 
then assured me, as on a previous occasion, that he would not leave our 
employ for two or three weeks, or at any rate not until we had a man 
sufficiently worked in his place; so the matter ended here and he went 
out to his usual work. My brother Julius and myself then agreed, in 
order to convince Mr. Goehler that an increase of salary was no draw- 
back to us, and that we did appreciate Mr. Goehler’s services, we would, 
instead of giving him $18.00 a week, give him $19.co a week. I then 
went out into the factory, saw Mr. Goehler in the filling room, and told 
him what we had concluded to do for him. He seemea highly elated 
over the matter, and assured me that he would, under no consideration, 
leave us, or go near Mosler, Bahmann & Co., in reference to the position 
at their place. 

Q. 30. You may please state whether vou ever had anv conversa- 
tion with Mr. Goehler previous to the time referred to in your former 
answer. about the invention here in controversy, or about your applica- 
tion for a patent for the same? 

A. 30. I think it was the early part of December, 1881, that I told 
Mr. Goehler that I was going to take out a patent on round cornered 
safes with bent angle bars, as we were then constructing them, and 
would probably want him to go with me to the patent lawyer,. Mr. 
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Murray However, I told him I did not think it was necessary for him 
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to go with me, but, in case that I required him or wanted his presence, 

to hold himself in readiness to go with me. I then went, consulted my 

patent attorney, Mr. Murray, and told him that I had spoken to Mr. 
] 

, 


Goehler, that he would probably require his presence. Mr. Murray 


7 


thereupon asked me why I wanted Mr. Goehler’s presence in getting 
out the application. I told him that in as much as my instructions were 
all to Mr. Hemler. and as Mr. Goehler came to work when Mr. Hemler 
was absent, and showed me that angle, which was really the same as 
my invention, as my idea, that Mr. Hemler was working upon. I did 
not know but that he might lay some claim to it. After fully explain- 
ing the matter to Mr. Murray,he told me I was very foolish to think of 


- such a thing, as ali that was done was simply to carry out my instruc- 


1 


tions, and that, if any such a thing was allowable, he himself would be 
the inventor of almost every application for patents he takes out as 
solicitor, as he also carries out the instructions given to him by parties 
making applications, 

Q. 31. Did you subsequently inform Mr. Goehler as to the con- 
versation you had had with your attorney, and state to him any reasons 
for not needing his presence? 

A. 31. I do not remember of having fully detailed this conversa- 
tion to him. At any rate, when he come to me later, and asked whether 
I wished him to go with me, I think I gave him to understand the sub- 
stance of my conversation with Mr. Murray, at the same time telling 
him that Mr, Murray had told me that his presence was not necessary. 

Q. 32. Do you know or recollect, whether Mr. Goehler was 
informed at that time, or at any time subsequent thereto, and previous 
to the day he signed that paper, that you had made application fora 
patent on the invention, here in dispute? 

A. 32. He certainly: must have ‘known. In the early part of 
December, 1581, when I first spoke to him that I would probably desire 
his presence at the patent lawver’s,and stated what for, that I was 
making application for a patent on a round cornered safe with the bent 
angie bar, now in controversy, or why should I, at that time, have 
spoken to him about the patent attorney, as there was nothing else in 
view, or that we were making new and patentable, except that new 
safe. I can not recollect if the matter was talked of any thereafter, 

Q. 33. Please state, if you remember, any conversation you had 
with Mr. Goehler, in which conversation he, Mr. Goehler, complained 
about any remark made to you in his presence by Mr. Hemler; and, if 
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you do, please state the conversation you had with Mr. Goehler, or the 
substance of it. 

A. 33. Ido not clearly now remember any special conversation, but 
if there was any special conversation of that kind, or complaint, I 
think, if the instance would be referred to, I would, no doubt, be able 
to recall it to memory. 

Q. 34. I refer to a conversation which was related by Mr. Goehler 
in his testimony, which he states took place about the 4th, 5th or 6th of 
November, 1551, after working hours, when a Mr. Greenleaf, Mr. 
Gcehler, your brother and yourself were walking up street from your 
factory. Do you recollect such conversation? 

A. 34. I recollect that Col. Greenleaf was here; we all walked up 
together, and I left him at the Grand Hotel. As much as I remember, 
Mr. Goehler made some complaint as regards to Mr. Hemler, and I 
think it had reference to something that had happened during that day, 
and I may have said to Mr. Goehler, as is customary, when complaint is 
made, to say you need not worry about it, I will give the matter my 
attention ; meaning, thereby, that if there was any misunderstanding 
between the parties, that 1 would try to have the matter amicably 
settled. 

Q. 35. Please state the names of all the persons to whom you 
explained your invention, prior to the 1st of November, 1881, and how 
you explained it to each, as nearly as you can recollect. 

A. 35. I first explained it to Mr. Hemler previous to my departure 
to Europe, in January, 1881. He had just completed some orders for 
some round cornered express boxes having angle frames on the outside, 
but welded at the corners, and not as shown in my invention, for the 
corners were cut out in an entirely different manner than lapped over to 
be welded, and, as 1 had sometime, I believe in the year 1579, had my 
patent attorney get copies on round cornered safes, no matter how they 
were constructed, if any patents on them existed. Upon a careful 
examination, he informed me there was no patent on the round cor- 
nered safe, and that, if we desired to make them, we could go ahead and 
make them; but, upon careful consideration, I found that if to use 
welded round cornered angle frames, the cost of constructing safes 
would he increased instead of reduced. So the matter was then 
dropped till after Mr. Hemler had come with us in 1880, and made some 
round cornered express boxes, The idea then struck me that if an 
angle frame could be made to be bent cold, and, to avoid blacksmith 
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work, it would perhaps be advisable to make a round cornered safe, as 
in this manner we would have an angle frame that would answer about 
the same purpose as a welded angie frame would, and a greatly reduced 
cost. I did not adopt the curve of the express boxes then made, but gave 
Mr. Hemler the correct circle of the angle that I wanted at that time, or 
immediately upon my return from Europe. The next step after my 
return from Europe, I instructed Mr. Hemler to at once proceed and 
get up what I had previously directed him to do. I then informed my 
brothers, Max and Julius Mosler, also stockholders of our company, of 
the idea I had conceived, and to explain it more minutely to them. I 
used several cards to represent the idea’ They were at first opposed to 
-the idea of making any further change, as we had then adopted, and 
given an order to Mr. Brown, the pattern maker, to get up an entire 
new set of safe patterns, having eight flanges, and combining my in- 
vention of beveled corner with wedge-proof socket bolt, patent for 


which was issued March 22nd, 1551 
Adjourned till 2 ep. mM. of this day. 


Met pursuant to adjournment. Present, same parties at 2 P. M. 


January 5, 1883. 


Answer to question 35 continued, 

My next move was to come to see Mr. Murray. This was some- 
time in September, 1851, and explained the matter fully to him, so that 
he could prepare an application tor a patent for the invention in contro- 
versy, upon his advice. As previously stated, the matter was deferred 
until December. Besides the above, I think, in fact 1 am almost sure 
that I explained it to another brother named William Mosler, who is 
also a stockholder. Can not recollect any other parties, and hardly 
think that I showed it to any one else, because it is customary with me 
whenever I invent anything, to say as little as possible about the subject 
to any one | 

Q. 36. You will please state, as near as you can, when you first 
learned that Mosler, Bahmann & Co. were making preparations to 
construct safes containing the inventions here in controversy, and, if you 
had any correspondence or conversation with them, state when it was, 
and the substance of it, and you may also state when you first learned 
that Mr. Goehler had made application for letters patent upon this 


invention. 
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A. 36. I first learned that Mosler, Bahmann & Co. were mak- 
ing preparation to make the safe here in controversy some time after 
Mr. Goehler had left us, and it was near the time, when the claims on 
my application for a patent were allowed to me, and the patent was to 
have been issued a few days thereafter, as my claims had been allowed 
for the invention of constructing round cornered safes with cold bent 
angle bars, having received iniormation that Mosler, Bahmann & Co. 
were preparing to make this same safe. I promptly notified them 
in a letter, of which I have a copy, in substance, saying that the patent 
had been allowed to me, and that I hereby notified them in time so that 
they may save themselves unnecessary expense and trouble in construct- 
ing machincry, etc., that would prove useless to them; and the first time 
| learned that Mr. Goehler had made an application was shortly after 
the above letter, by Mr. Heintz calling upon me and wanting to ascer- 
tain when the patent was allowed tome. I gave him the necessary 
information. I can't give the exact date, or approximate, unless I refer 
to the copy of the letter which | have at the tactory, which will be a 
guide for me 

Q. 37. How long before or after that letter was it, as near as you 
can recollect, that you learned that Mr. Goehler had filed an application 
for a patent on the same invention for which you application for a 
patent had been allowed? 

A. a9. It was not before | sent that letter, ind how long after the 
letter was sent | cun not now say. 

Q. 35. In question 5 I asked you how the invention which you 
explained to Mr. Hemler before your departure to Europe, and after 
your return therefrom, compared with or differed from the invention 
shown, described and claimed in your application here in interference, 
and you say the only difference that you know of is a slight change in 
the upper cut to permit ito come together, which change you suggest- 
ed. Will you please make your answer to question 5 more definite, 
and refer for explanation if you like to any of the Exhibits; either paper 
Exhibits or Models which were offered in evidence while Mr. Hemler 
was testifying, and which are now before you, and the notary is request- 
ed to read question and answe! 5! 

A. 38. “Hemler Exhibit No, 2” was not made exactly as I had 
shown Mr. Hemler what I had desired, for 1 had instructed him to cut 
out more in the corners and rounding; and where his “Exhibit No. 2” 


showed it concave I wanted it convex, and cut out more in the corner, 
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as indicated in “Moses Mosler Exhibit No. 5.” Mr. Hemler contended 
that he wanted to avoid making the tools too thin on account of their 
being more apt to get out of order than if there was a rounding, such as 
he had made in “Hemler’ Exhibit Unbent Angle Bar No. 2.” I then ) 
told him at that time or later, after he had shown me his card or paste- | 
board, that it would be necessary for him to cut out sufficient on the. i 
upper rim, so as to permit it to bend the proper curve and close up, It 

is dificult for me now to remember all the detailed instructions that I 

had given to Mr. Hemler, as I never expected or had reason to believe | 
the controversy in question would arise. 

Q. 39. lask you again if you can state how the invention you ex- 
plained to Mr. Hemler before your departure for Europe, or immedi- 
ately after your return therefrom, compares with or differs from the 
invention shown, described and claimed in your application here in 
interference, and what, if any difference there is between the shape or 
formation of the cut in one web of the angle bar shown in your present 


7 application explained to Mr. Hemler shortly after your return from \ 
Europe, or before your departure, or embodied in the angle frames 


which you are now making at the Mosler Safe & Lock Company? Ard, 
if you can’t state positively, give your best recollection as to these 
matters. 

A. 39. As far as the idea that I gave Mr. Hemler is concerned, I 
fail to see any difference from what I at first directed him to do. I fail 
to see any difference between the invention explained by me to Mr, 
Hemler before my departure for Europe, or immediately after my return 
therefrom, and the invention showed, described and claimed in my ap- 
plication here in interference. 

Q. 40. What,if any difference is there between the shape of the 
cut in the angle bar which you say you explained to Mr. Hemler, and 
which is shown in your present application here in interference, and the 
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shape of the cut in the paper or pasteboard which you say Mr. Goehler 
showed you in your office? | 
A. 40. The difference is that in the one shown me by Hemler, | 


which is similar to Hemler Exhibit No, 3, the upper cut of cut away | 
web is cut straight, instead of rounding, as shown in my “ Moses Mosler | 
Exhibit No, 5.” | 

Q. 41. At the time you stated to Mr. Goehler that his presence | 
would not be needed when the application for a patent was to be made, 
or at the time, or times, February 11, 1882, when you presented the paper 
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to him for his signature, or in the conversations you had with him upon 
that day, did Mr. Goehler claim, in your presence, that he was the in- 
ventor of any part of the improvement here in interference? 

A. 41. He did not; besides, when I put the question to him, which 
I did, I believe, after he had refused to sign that paper, if not all he or 
Mr. Hemler had done, was simply to carry out my instructions, he 


assented. 
Cross-examination by Moore. 


X-Q. 42. You will please examine “ Goehler Exhibit Model Mos- 
ler Round Corner Safe Nos. 1 and 2,” and state whether there were ever 
any safes with corners constructed like the models respectively made by 
your Company. If so, how many of each, and when was each one 
made, as nearly as you can tell? 

A. 42. From looking on the inside I am not prepared to say how 
many of each were constructed, but turning them over and looking at 
them from the front, I think that there were no more than five or six of 
such safes made by our Company. The dates when they were made or 
the time I can not state. 

X-Q. 43. Did you make safes that each model would be a repre- 
sentation of, and about how many of each: 

A. 43. I can not say definitely that we made safes representing 
each of these models, but in all I don’t think our company ever made 
more than five or six round cornered safes. 

X-Q. 44. Do you know when the first one was made, and when 
the last; or, have you any means of finding out? 

A. 44. I can not state the time when the f 
last. The only record from which I could ascertain would be to refer 


rst was made, nor the 


to the reports that were handed into the office by the superintendent, 
giving a list of the safes filled each day. 

X-Q. 45. Were these safes made for stock, or upon special orders? 

A. 45. The first one or ones were made, I think, upon an order 
received from Burmuda Islands. Some of them may have been made 
for stock. 

X-Q. 46. Doesn’t your order-book show the construction of every 
safe that is not of the general construction made in the factory? 

A. 46. It does with the exception of fire-proof safe, the orders for 
which are generally written on a separate sheet. The superintendent 
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retains them until he has filled ail the orders on that sheet; besides, that 
sheet is not returned to us. 

X-Q. 47. Will you brine the order-book for 1551, at the next 
adjournment; that is, to-morrow afternoon, and submit it to the counsel 
for Goehler, that he may cross-examine you with reference to its 
contents? 


Counsel for Mosler instructs the witness that he need not submit 
general order-book, containing the records of his business, to the exami- 
nation of the attorney for Mosler, Bahmann & Co., who are his com- 
petitors, but that, if the counsel for Mosler, Bahmann & Co. will indi- 
cafe any special entries, made during any specified time, and with refer- 
ence to any safe or safes, which contain the invention here in contro- 
versy, he will submit such entries, or transcribe such entries as gives 
every opportunity for a fair cross-examination, not inconsistent with 
the interest of the concern, of which he is president, in matters not 


relating to the questions here in dispute. 


A. 47. What-order-book do you refer to? 

X-Q. 48. I want the order-book of original entries, kept in the 
office, as that, i understand, will show what was upon the sheets 
referred to by yoa, and the parts of it that [ wish to examine, com- 
prise all entries or descriptions of fire-proof safes with rounded cor- 
ners, of a date earlier than November 1, 1551, and that there may be a 
perfect understanding about this matter, and that you may be well 
advised of the risks you will take in interfering with counsel for Goeh- 
ler, in getting at the proper proof of the statements that you have 
made, and that all doubt may be removed. As to the legitimate inten- 
tion of counsel in calling for this book, I will say, that it will be entirely 
satisfactory to me, that the book be submitted to a proper person, who 
shall be sworn not to divulge to your competitors, or any person else, 
any of the contents of that book, except in so far as he finds therein 
entries of descriptions of fire-proof safes with rounded corners; or, I 
myself will make the examination, and either give my promise upon 
honor or upon oath, not to divulge avy of the contents of that book, 
except as above stated, which entries of descriptions I should make 
copies of. 

A. 48. I still do not know what book you refer to. 


Counsel for Mosler will state, that if the desire upon the part of 
the opposite side, is simply for a fair cross-examination, that it be 
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stated specifically what answer in the‘ deposition of this witness 


is desired. tO be controverted by reference to these books, and 


7 
what particular entries, and between what dates he wants to inquire 
about: and when the examination to-d iy will be adjourned, it will be 
till to-morrow afternoon, to accommodate the officer, and the counsel 
x on the opposite side can take the testimony along this evening, select 
the portions of the witness’ deposition that he desires to controvert the 
witness about, with reference to the book or books, so that the time of 
counsel and witness may be saved as much as possible; or, if counsel 
desires, and if it is agreeable to the witness, he may spend to-morrow 
forenoon at the office of the Mosler Safe & Lock Company, obtaining 
such information as he desires. But, as it appears from the deposition 
of this witness not only, but of Mr. Goehler himself, that the Company 
i are making, and have been for some time, more than 500 safes per 
month, it is believed that no purposes of justice or fairness requires that 
the books of the company should be taken away and kept for the time 
it would require to make such examination; besides,,as Goehler has the 
i closing of this case in rebuttal, his counsel knows how to get possess- 
f ion of those books if he wants them. and let the examination and 
expense of printing the record be paid by the contestant in this case. 

X-Q. 49. Please state what books were kept during 1551 that 
might fairly be called order-books, and the character of the contents 
of each. 

A. 49. I do not think that such a question should be asked of me, 
inasmuch as vou have made a demand for a certain order-book. Now, 
if Mr. Moore. the counse! for Mr. Goehler, desires to examine a certain 
book, let him state what book he desires, for there surely seems to be a 
certain book that he wants to examine 

. X-Q. 50 I asked for the order-book of original entries. |. of 


course, have no information as to what books are kept by the Mosler 


. Safe & Lock Company, nor as to the contents f any of them, but my 
general understanding is, that every safe factory keeps a book or books, 
which contains short descriptions of sates that fer from the safes or- 
dinarily made, and which are usually called st :. For this book, by 


whatever name known, I have asked; and to this you have replied upon 
oath that you don’t know what I want. To which I rejoined by asking 
You for such short description of the characte) of such books kept DV 
vour Company as would enable me to put the question in more specific 
shape. and the matter that I want is the customary short description that 
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such a book should contain of all round cornered fire-proof safes made 
from the rst of January to the rst of November, 1851. Will you give 
me that book in the manner asked? or, if you want the question to be 
more pointed, will you give me the above general information, and then 
I will name the book. 

Counsel for Mosler desires to say that it has already appeared during 
the taking of testimony in this case, that the present business manager 
of Mosler, Bahmann & Co. was the book-keeper of the Mosler Safe & 
Lock Company during at least a portion of the time between January 
1 and November 1, 1881, and he should be able to give the information 
as to the books likely to contain the information desired; and, as he was 
named in the notice served under which the depositions on behalf of 
Goehler were taken, and perhaps will be a witness in rebuttal, counsel 
for Mosler still insists that the opposite side will have ample opportu- 
nity to get all the information they want in closing their own case. 

A. 50. Iam aware that I am under oath, and, regardless of this, 
have no desire to evade any question which you may put to me. I 
simply stated, as I do now, that I did not know what book you desired, 
and when I so stated this, you consulted Mr. Goehler, and I then sup- 
posed that you would be enable | to designate what book you desire. Aside 
from this, you asked me personally, saying that it had nothing to do with 
this testimony, if I did not feel satisfied to permit you to examine the 
book, and I told you that your word was sufficient, and I would cheer- 
fully show you any book you desired. Now we have two books, one 
book in which we give our orders to the superintendent, a general order- 
book of orders daily received. Now, if you will state which of these 
books you desire to see, I will, with the consent of my counsel, cheer- 
fully show them to you to-morrow morning, if you will call at the office 
of our Company. 


Adjourned till 2 p. m., Saturday, January 6, 1853. 


Met pursuant to adjournment, at 2 p. M., January 6, 1883. Present, 
same attorneys and witness. 


X-Q. 51. Strictly speaking, it is not a particular book that I want; 
that is, there may not be any book that in itself contains just what I 
want. WhatI do want is permission to examine such entry or entries 
as will show the actual construction of all round cornered fire-proof 
safes during the year 1881, and prior to November 1, and I want to see 
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any order-books that may have been kept by the Company during that 
time that will give this information. And I again ask you what books 
this information is contained in, if any, and whether you will furnish 
such books for the examination of Goehler’s counsel, and under any rea- 
sonable restriction as to the use to be made of the books that you may 
desire. 

A. 51. I did expect that you would call at the office of the Mosler 
Safe & Lock Company, and really waited to nearly noon, and will now 
say, as I did before, that I will cheerfully show you the order-books of 
our Company for that time, and, as far as the restriction is concerned, I 
will leave that part to my counsel, Mr. Murray, to dictate or suggest. 


Counsel for Mosler states here that opposite counsel may, at any 
time he desires, call at the office of the Mosler Safe & Lock Company, 
and have free access to all books which he may think contain any in- 
formation whatever bearing upon this case, make transcripts of such 
entries as he desires to use, the only restriction being that the names of 
customers and the private business of the Company having no relation 
to the matter here in controversy, be kept from competitors, Mosler, 
Bahmann & Co., or that, if he will call at the office of the Mosler Safe & 
Lock Company, select such books as he desires to be brought here, for 
the purpose of a fair cross-examination of this witness, they will be 
brought here for him, and while it was supposed that the counsel 
would obtain such information as he desired this morning, if he did not 
understand the invitation, to do so given last evening, the examination 
will be again adjourned to accommodate him. 


X-Q. 52. Will you please state what books, if any, kept by the 
Company, contain the information sought for in the last question, or 
what books probably contain it? 

A. 52. I do not, know whether any of the books will contain the 
information you desire, and the only book that I think will show it is 
the book in which we enter the orders for the superintendent and fore- 
man in the iron department. Yet, if there is any other book of which I 
do not think just now that you may desire to see, or that may be sug- 
gested by the party you represent, I will cheerfully show it to you. 

X-Q. 53. As I understand it, the superintendent’s book shows or 
describes the construction of any particular work to be done, in so far as 
such work differs from the ordinary every day manufacture of safes. I 
want to know, first, if I am right about this; and, second, I want to 
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know if the general order-book usually contains the same information, 
or whether the description in the latter is customarily more or less full 


than that contained in the former? 


“— 
A. 53. You are right in the first respect. I do not think the gen- 
eral order-book gives as detailed a description as the superintendent's 
and foreman’s book, yet I am willing to have you examine that book, if é' 
you choose to do so | 
X-Q, 54. Did you examine these books or have them examined, 
for the purpose under consideration, since the last adjournment? If 
you did, state what information you found in them, or either of them, 
indicating which, as tothe number of round cornered safes made by 
the concern, during the time indicated, as to the construction of each, 


A. 54. I did not examine, nor look for the general order-book, as 
the book that we are now using, | believe, is the same one used at 


the time indicated; but I had the superintendent's book hunted up, 
having in view that you would call this morning, and want to see it. 


While I looked at the book, I did not look through it nor examine the Sa 
contents, to ascertain how many round cornered safes were made, but | 
had Mr. Greaser, one of our clerks, indicate each page by laying a 3 
piece of paper between the leaves, to show where there were any 

x 


remarks referring to round cornered safes; and I could not now say 
how many pages he indicated; and I have the book still in the same 
condition, and can show it to you any time you want to see it, as I have 
brought it with me. 

X-Q. 55. I have examined the book you have presented to me, 
which commences some time in February, 1851, and find between the 
commencement and December of 1881, two entries, and two entries 
only, referring to round cornered safes, and one of these is for express 
boxes, and the other does not indicate the character of construction, Is 
that right? 

A. 55. In what you have stated, you are right, but I here desire 
to say, that the entry for the round cornered safe was made March 25, 


5 . . . . = - 
1881, during which time I was in Europe; the other entry for an | 
express box, dated August 3, 1881, was made the same as the express Y 


boxes, previous to my departure for Europe, with angle frames having 
welded round corners. I suppose that this was the way it was made. 
However, I did not see it or examine them. 

X-Q. 56. The round cornered safes referred to the entry in the 
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order-book for which is dated March 25, 1531. How were they made, 
with or without angle irons, if you know? 
: A. 56. That is a question which [ am not prepared to answer, for 

- during that time I was in Europe. 

X-Q. 57. Will you, at the next adjournment, bring with you 
original order, No. 7,074, showing the construction of such safe? 

A. 57. I will, if I can find it, bring it with me; but, if there is a 
price, showing what the safe is to bring us, I will now ask for the coun- 
sel, Mr. Moore, that he will not divulge the price, or where it goes to, 
but will only refer to the construction. 

[In answer to the request, counsel for Goehler desires to say, that he 

personally will not divulge anything contained in the order, but may ask 

he witness, if, for any reason it becomes important in this cause, to 
i state such particulars. 

X-Q. 53. Is it not the universal custom when work is ordered by 
you, from the superintendent of different construction, from that ordi- 

4 narily made, to have a short entry in the superintendent and foreman’s 

book, indicating such construction? 

A. 55. It is the custom for us to do so, in case special work is 
ordered upon orders received from purchasers; but, when I desire any- 
thing special made that is not ordered, I simply give the superintendent 
such instructions as I may think necessary, and no entry is then made. 

X-Q. 59. And in that case, as I understand you, none of the books 
kept in factory or office would show the character of such construc- 
tion. Is that right? 

A. 59. That is right. 

X-Q. 60. Would you, in reference to any important construction, be 
content with such verbal instructions only, and thus deprive yourself of 

» every sort of evidence for future refererence, that such work had been 

made? 

a A. 60. lam free to say that in the future, no matter whether the 
construction be an important one, or soconsidered at the time I give the 
order, I shall take good care that a proper entry is made, so as to be 
enabled to refer to it at any time | should find it necessary, for the ex- 
perience in this case has taught me a good lesson; but I failed to do so 
in the past, | 

X-Q. 61. Upon further examination of the superintendent’s book, 
we have fonnd an order dated November 25, 1851, No. 8928, of a round 


96 | MOSES MOSLER. 


— . a ea em — A nee teen een 


cornered safe, to be filled from the bottom. I want to know, first, if 


this is not the first round cornered safe made by your company, which 
was filled from the bottom? Second, I want to know what the con- 
struction of this was with reference to bent angle bars; and third, 
I want to know, from your knowledge of the ordinary course of manu- 
facture, in what state that safe was with reference to completion, upon 
the 25th day of November, 1831; and, if it be necessary, in order to 
answer this question, you may examine the superintendent’s book, or 
any other that you know of. 

A. 61. I do not remember whether this was the first round cor- 
nered safe, filled from the bottom, that was made by our Company, but 
i hardly think it was. I now remember, in reference to the above, that 
I had a conversation witha gentleman by the name of Mr, Julius Cohn, 
of the firm Cohn bros. & Co., of this city, some time before the order 
referred to was received, and it was at his instigation that we made Mr. 
Phillips the safe referred to. Mr. Cohn being a friend of Mr. Phillips, 
called upon us, and told us the back of the safe that Mr. Phillips had was 
coming out, and that Mr, Phillips had complained very bitterly to him 
about the safe. Mr. Cohn advised us under the circumstances to give 
the party a new safe, which we some time thereafter concluded to do, 
and I believe at the time Mr. Cohn was there I took him into the paint 
room and showed him a safe constructed the same as we construct them 
now—round corners, cold bent angle bars, and filled from the bottom 
instead of from the back, as Mr. Phillips’ safe had been filled. In con- 
nection with this entry I will say the reason it was made in the super- 
intendent’s book was on account of its being termed a special order, as 
the entry itself states that the handle on the inside door is to be like right 
handle of vault door. The order was no doubt entered the same day 
it was received, November 25th, so I am not prepared to say whether 
there was anything done on that day or not. 

X-Q, 62. Wasn’t that order filled with a safe built upon the angle 
bars, or one of them, cut and bent by Goehler upon the 4th of Novem- 
ber, 1851? 

A. 62. That is something I can not answer, as I did not make the 
safe, nor did I pay any attention as to what became of any angle bars 
bent at any time. ) 

X-Q. 63. Are you willing to say trom the examination that Mr. 
Graeser made of the superintendent’s book, taken in connection 
with the examination made by all of us, cf the same book this after- 
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noon, that there is no entry of a round cornered safe prior to the one 
just referred to, November 25, 1851, except the one previously referred 
to as of March 25; rS81? 

A. 63. First, | will say, as previouly stated, that I have not exam- 
ined the superintendent's book carefully through, nor has any one pres- 
ent, to my knowledge, carefully examined the contents of that book 
except Mr. Goehler, so 1 am not prepared to say whether any other 
entries are not in that book, unless I examine it carefully myself. 

X-Q. 64. Will you please make such an examination, and answer 
the above question after the next adjournment? 

A. 64. From this question, I see that I have not answered the 
previous question fully. I will say that I have used or sought, every 
channel possible, to ascertain when the first round cornered safe with 
bent angle bars, similar tu the one now in controversy, was made or 
shipped, and the only record that I have been enabled to find, was a 
superintendent’s report of a safe’s being filled on October 20, 1881, 
simply indicated round corner. I have tried to trace the safe, but have 
failed in succeeding to do so; and, should you desire any further search, 
and will make any suggestions, I will be pleased to followthem. I will 
make such examination as you ask. 

X-Q. 65. I have understood you to say that half a dozen more or 
less round cornered safes like the “Exhibits Mosler Models” were made 
by your Company at some time, Can you state whether safes were made 
representing each of the models, Nos. 1 and 2, or which of them repre- 
sents the safes that were made, if but one kind was made? 

A. 65. Can not say if both kinds were made, looking at them from 
the inside, but I think they were similar to “Goehler Exhibit Model 
Mosler Round Cornered Safe, No. 1.” 

X-Q, 66. Then you don’t know of any having been made, subse- 
quently, like.‘“*Goehler Exhibit Model Mosler Round Cornered Safe, 
No. 2,” do you? 

A. 66. Ido not. 

X-Q. 67. The safe that you say was reported.to be filled on Octo- 
ber 20, 1881. Do you recollect its construction, with reference to bent 
angle bars, and, for a second question, have you any documentary evi- 
dence of any sort or character, tending to show its construction? 

A. 67. I do not know whether I saw that safe or not. I have 
thought of everything, and know of no documentary evidence. 

X-Q. 68. I have understood you to say that there was a safe or 
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safes built upon angle bars, like “ Hemler Exhibit No. 2.” Will you 
please state, more specifically, how many, if more than one such safe 
was built; second, when it or they were built; and third, have you any 
documentary evidence to show either of these facts? 

A. 68. I can not say how many of such safes were built, and have 
no documentary evidence to show or to refer to. I can not say exactly 
when I saw that safe, but I am quite positive that it was just previous to 
my departure for Rochester, New York, or immediately after my return, 
the end of October, 1551. 

X-Q. 69. Please state in what state or condition, with reference to 
completion that safe was in when you saw it, and if you saw it in different 
stages of its construction, describe each such stage. and state where it 
was at each time that you saw it, and sfate what there was about it that 
enabled you to recollect the safe. 

A. 69. I do not remember of having seen it in any other stage 
than before it wis ready to be filled or after it had been filled—can not 
state positively whether it was filled or not, but am quite positive that the 
safe had not been painted. Mr, Hemler called my attention to it, and I then 
told him that the opening inthe upper corner of the round angle was too 
large, and that the cement would constantly eat through it, and, in order 
to avoid this, to metal the whole. I think I saw the safe in the filling- 
room, or in the first floor of the iron department. The reason I remem- 
ber that safe was on account of the opening shown to Mr. Hem- 
ler as stated. 

X-Q. 70. Yuu have stated that you entered into a contract Octo- 
ber 29, 1881, with one Warner, with reference to the construction of 
round cornered safes, and Max Mosler stated that there was another 
similar contract with H. D. Carey, or H. D. Carey & Son, dated prior 
to November 1, 1851. Will you please produce, after next adjournment, 
your duplicate of each of these contracts? 


Objection. The question is objected to by Murray, because it mis- 
takes what the witness has testified to, and by reference to his answers 
it will be seen that he did not state that the contract mentioned in 
terms, round cornered safes. 


A. 70. Ido not think that I stated that the contract I made with 
H. H. Warner contained anything in reference to round cornered safes. 
but the contract was made simply because the construction of our pres-’ 
ent round cornered safes was a part of the consideration on our part to 
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induce us to makea contract with Mr. Warner, and agreed to furnish 
him safes at lower prices than we had ever furnished to any one before. 
I will here state thatthe contract has no reference whatever to the round 
cornered safes; also, that the contracts referred to by Mr. Max Mosler 
have no reference to round cornered safes. I do object to bringing 
these contracts here as they contain matter that would be of considerable 
interest to our competitors; yet,if my word of honor that these contracts 
do not contain anything in reference to these round cornered safes, or 
other round cornered safes, | am willing to submit them to your exam- 


ination at any time. 
Adjourned till 2 p. M., January 8, 1552. 


Monday, January 5, 1553, 2 P.M. Met pursuant to adjournment. 


Present, witness and attorneys for Goehler and Mosler- 


X-Q. 71. Are you prepared to answer questions put to you before 
last adjournment v/d//ic?¢. Have vou original order of March 25, 1581, 
and second, are you enabled to answer as to whether there are any 
round cornered safes referred to in the superintendent’s book, prior to 
the 1st of November, 1551, other than those previously mentioned? 

A. 71. I am prepared to answcr the questions referred to, aad 
herewith hand you the original order referred to, and will say that | 
have carefully examined the superintendent's book to November I. 
1SS1. and tind no further reference as to round corners. besides the safe 
and express box, that has been mentioned, except another express box, 
but [ understand that is not included in your question. 

X-Q. 72. The following language from said order is all that it con- 
tains. with reference to the construction of round corner:is it not? 
“Please send me one No. 2 safe with combination lock, round corners. 
like the last, and filled with dry filling. ” | 

A. 72. That is correct. 

X-Q. 73. As I understand you to say there was a safe built upon 
angle bars like “Hemler Exhibit No. 2,” and is intimated in your 
answer 68, that there may have been more of sich safes. I want to 
know first, did you ever see any but one, and, if at different times, state 
the times: and second, I want you to state who cut out the angle bars 
for either. who bent them, who made the boxes for those safes. State 
all the names of workmen wh» had aught to do with them? 

A. 73. I can not recall to memory how many I did see, but I saw 
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more than one cut out like “Hemler Exhibit, No.2.” Neither can I 
tell as to the number of times I saw that safe, as my attention, as | remem- 
ber, was called to it on the particular occasion, when I showed Mr, Hem- 
ler the opening in the corner, and at that time, I believe, I instructed 
him that future angles must close tightly. I do not know who cut them 
or bent them, nor can I state the names of any of the workmen that 
worked upon the safe, 

X-Q. 74. Did you ever see such angle bars—I mean bars like 
“Hemler Exhibit No. 2,” while being cut or being bent, or after they 
were bent, and before they were worked into a safe? If you did, state 
the time or times, and place or places; when and where you saw them, 
and state the name of any living person who also saw them, other 
than Mike Hemler. 

A. 74. I donot remember of having seen them, while being cut 
or bent, yet it is possible that I may have seen them after they were 
bent, and have paid no attention to them, as my stay in the iron shop 
was always of short duration, so I can not positively make the assertion 
that I had or had not. The latter part of your question I am not pre- 
pared to answer. 

X-Q. 75. Was this safe made in pursuance of specific instructions 
from yourself to Mr. Hemler? If it was, please repeat the instructions 
you gave him; and, if you made a sketch, or cut a piece of paper to il- 
lustrate your idea, please refer to some of the Exhibits in the case, if any 
there be, that will illustrate what you showed to him; or, was the safe in 
question made in pursuance of a general instruction to devise and perfect 
a round cornered safe? 

A. 75. I might say that the safe was constructed in both specific 
and general instructions that I had given Mr. Hemler from time to time. 
The specific instructions were that he take immediate steps to construct 
a round cornered safe with bent cold angle bars, such as I had often 
spoken to him of, and especially having the corner round the same circle 
that I had given to him. I do not remember that I, at that time, made 
any cut or drawing, as this was not necessary, as Mr. Hemler knew 
fully what I wanted; and, in fact, all that was necessary was to lay a 
round angle corner before Mr. Hemler or any good mechanic, and give 
a description therefrom, instead of making any drawings or cuts. 

X-Q. 76. Did you or not, when giving this instruction, whether, 
with reference to another round corner, or otherwise, describe the lines 
upon which this angle bar was to be cut? 
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A. 76. There was no other round cornered safe in question, as this 
safe was always figured upon to construct. As Mr. Hemler was fully 
aware of the corner the way I desired it. It was not necessary then to 
go into any special details. 

X-Q. 77. Then, if I understand you correctly, when you ordered 
Mr. Hemler to make the safe in question, your instruction, so far as 
description of the safe in question was concerned, was limited to the 
character of curve the corner should have, and for the character of the 
cut of the angle bar, you relied upon prior instructions given to him as 
you say, either immediately before you went to Europe, or immediately 
after your return. If this be not correct, please make it so. 

A. 77. You are correct, with the exception that the cut was not 
particularly relied upon, as I left this entirely to Mr. Hemler’s judgment, 
as his main object was to introduce a cut that would be more rounded, 
so that the punch could be made in one piece, and punch the corner out 
in one stroke, besides protecting the punch at its edges. 

X-Q. 75. Is this the same safe that you have said was _ reported to 
be filled, that is, as having been filled, on October 20, 1551? 

A. 75. I can not say whether this was the same safe or not. 

X-Q. 79. When did you find that report? Which if any, of the 
books of the company shows it? 

A. 79. To my knowledge, none of the books of the company show 
it. The report was found among the reports of safes filled daily, and 
said reports were handed into the office by the superintendent. 

X-Q. 8o. Are not these daily reports of filled safes regularly en- 
tered up in a book, and were they not so during the year 1851, and what 
is the name of that book? 7 

A. 8o. They are; and they were so entered during the year 1881. 
The name of that book is a sort of a stock book. 

X-Q,. S51. Is it, or is it not a fact, that every fire-proof safe entered 
in that book, which is of different construction in any particular, from 
the safes then customarily made, has some short description appended, 
pointing out such difference of construction? 

A. S1. No, it is not; and, furthermore, it has not been customary 
with us, whenever any change is .aade in fire-proof safes, to enter the 
safes made, having such changes in any way, except as such a number of 
fire-proof safe. The book referred to, only contains such safes as 
remain in stock, and the number carried on hand. Only designate safes 
for which we have no orders, and the accounts of such safes remaining 
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in stock, are carried on in pencil, so that whenever a safe is filled, the 
number indicated can be changed accordingly; and, as the safes bear no 
number until they are ready for shipment, when a running handle num- 
ber is stamped on them. We can not tell how soon after the safe is 
filled, that it is really shipped, and, in this way it occurs, that safes may 
not be shipped for two or three months after they are filled. | 

X-Q. 82. You say that Mr. Hemler was anxious to get a cut in or 
for the angle bars, such that a curved punch could be used. Do you 
know.of any efforts made by him, at any time, to devise such a tool, or 
any experiments made so as to determine the amount of curvature that 
would be practicable. If you have any such knowledge of your own, 
state it with definiteness, in reference to time; or, if you have no such 
knowledge of your own, but have information imparted to you from 
Mr. Hemler, state fnlly and specifically, every such communication 
made with the time of each. 3 

A. $2. Ido not personally known of any special efforts made by 
him except that he would tell me from time to time, when I asked him 
what he was doing in the matter, he would say that he was pushing it 
as much as he possibly could. I can not state any special time or times 
that we conversed upon the subject unless I should happen to think of 
something that would fix a time for me, and as I have the supervision of 
two manufacturing businesses, and each producing different lines of 
wares, it is impossible for me at this late date to go minutely into details 
as to conversations, etc., that have occurred between the years of 15850 
and 1881, besides, when Mr. Hemler, who was superintendent of the 
factory, told me whenever I gave him any instructions, that he would 
attend to them as soon as he could; that was satisfactory enough to me, 
and I always gave him his own time, and pay no attention to any of the 
minor details. 

X-Q. 83. Ina previous answer, you have stated that you bent a 
piece of paper to show Mr. Hemler the curve upon which you desired 
these round corners to be made. What I want to know is, did you fix 
that piece of paper in its curved-form, and is:it still in existence? 

A. 53. I did not alone bend one piece of paper, but a number of 
them, all of the forms of which I do not exactly remember. The 
paper referred to was bent in the form of a round corner, and I believe 
I did not only show it to Mr. Hemler, as I showed that or a similar cut 
one to my attorney, Mr, Murray, in the month of September, 1881, 
when I requested him to make my application for a patent. I do not 
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know whether any of these papers are in existence or not; at any rate, 
| do not know what has become of them. 

X-Q. $4. You misunderstand question 83. You have been under- 
stood to state that you beat pieces of paper around without cutting or 
creasing into the proper form of an angle bar, for the purpose of illus- 
trating to Mr. Hlemler the amount of curve you desired in the round 
corners of the safe. With this explanation, will you please answer 


question 53° 


Objection. Question is objected to by Murray, as a misrepre- 
sentation of what the witness did, and counsel is requested to refer to 


the answer in which such statement is made. 


A. 54. I do not think | made the statement referred to. 

X-Q_ 55. I had reference to your answer, to question 35, in which 
this language occurs: *: 1 did not adopt the curve of the express boxes 
then made, but gave Mr. Hemler the correct circle of the angle, that | 
wanted at that time, or immediately after my return from Europe,” 
your attention being directed to the whole of this answer. Did you 
give that correct circle by cutting a paper templet of a bent angle bar, 
or by simply bending around a piece of paper, to show the curve of 
the circle. 

A. 85. 1 do not recollect exactly how | gave him that circle, 
whether in drawing, templet, cut, or really in what form. 

X-Q. 56. Do.you recollect whether you first instructed him as to 
the form of the desired curve, or as to the character of the cut to be 
made in the angle bar? 

A. 56. I first spoke to him about making round cornered safes, 
with cold bent angle hars, and before making any cuts, I then spoke to 
him of the circle I then desired. I spoke about the curve first. 

X-Q. 87. Did you speak about the cut in the same conversation, 
in which you spoke about the curve, or at a subsequent one, and how 
long subsequent? 

A. 87. The above question I can not positively answer, as I do 
not recollect all details pertaining to the matter. 

X-Q. $5. How early are you now willing to swear that you exhib- 
ited a paper to Mr. Hemler, that “ Mosler Exhibit 5" would be sub- 
stantially a correct representation of? 

A. 88. I am quite positive that it was previous to October 1, 1881, 
because during that month I had shown the same, or a similar one to 


104 MOSES MOSLER. 


my patent attorney, Mr. Murray, for when I first came to Mr, Murray 
and spoke to him about the application, and fully explained it, he told 
me that he knew what I wanted without any illustration, but I never- 
theless showed him an illustration as stated. 

X-Q. 89. You have been understood to state, that you illustrated 
what is shown in “ Mosler Exhibit, No. 5,” by a piece of paper cut 
into that form, to Michael Hemler, either before you went to Europe or 
immediately after your return in June, 1881. Have you been understood 
correctly or not? 

A. 89. Iam not aware of having made any such statement, 

X-Q. go. Please cut a piece of paper, showing the suggestion or 
instruction that you made to Mr. Hemler, immediately after your return 
from Europe. 

A. go. Without making any cuts, as I made quite a number of 
them, and hardly know which I made first, I will say that when referr- 
ing to bent angle bar, I believe I referred to an express box, having 
angle frames with welded round corners, giving Mr. Hemler my views 
and instructions, and Mr. Hemler always seemed to know what I de- 
sired, as I have so far not made any cuts for you, I do not wish you to 
believe or think that I can not make you proper cuts, showing how an 
angle bar may be cut out at the corners, so that when the corners are 
turned round, the cut out parts will meet without overlapping, and make 
a close fit, instead of making one such illustration, I can make a dozen 
or more in different forms. 

X-Q. 91. Are you sure that you exhibited any cut or drawing, 
that would be a substantial representation of ‘‘ Moses Mosler Exhibit, 
No. 5,” prior to the time when you say that you showed it to your attor- 
ney. If you are sure of this, state how long a time it was that you 
showed it to Hemler, before you showed it to your attorney? 

A. 91. To the best of my knowledge it was. I can not now tell 
how long before. 

X-Q. g2. Can you not approximate it more closely than this? 

A. 92. I would like to, but can think of no circumstance to use as 
a guide, except that it was before I called upon Mr. Murray, in Sep- 
tember, 1881. 

X-Q. 93. Is it possible, consistently with your present memory, 
that you exhibited it to Mr. Hemler months before you exhibited it to 
your attorney? 

A. 93. I would not like to make so broad an assertion, for, as‘ 
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stated, I know of no circumstance to fix the time exactly for me. 

X-Q. 94. Is it possible, consistent with your present memory, that 
you didn’t exhibit it to Hemler more than a day before you did to your 
attorney? 

A. 94. That is.a question put in a rather peculiar shape. While 
everything is possible, yet, according to my present memory, I think it 
was some time before. 

X-Q. 95. Upon what circumstance do you rely for the statement 
that you exhibited it to your attorney during September, and will not 
any such circumstance enable you to state the day in September when 
you showed it to him? 

A. 95. Upon my best belief, and the fact that I asked my attorney 
when I came to him first to make my application, he told me it was 
in September, and I am quite sure that it was some time before I made 
the application that I showed it to Mr. Hemler. From the fact that I 
did not call upon my attorney until I was ready to show him what I 
wanted. 

X-Q. 96. Well, can you state what time in September it was ? 

A. 96. I can not state the exact date, as I do not know whether 
he gave me the exact date; but | am quite sure that he told me it was 
the middle of September. 

X-Q. 97. Suppose he had told you it was in the middle of October, 
would you now swear that it was before that? 

A. 97. From what I now know, I am quite sure that it was in 
September. 

X-Q. 98. . Well, if there be anything that aids your memory to the 
statement that it was in September, other than the fact that your attor- 
ney has said it was in September, state what that thing was, and, if that 
thing enables you to more definitely fix the day than the middle of Sep- 
tember, then make such more definite statement. 

A. 98. The thing that has fixed the date for me now in Septem- 
ber was from the fact of my now knowing from a letter written to Mr. 
Murray in September by my brother, Mr. Max Mosler, in reference to 
some invention, which was written a short time after I had seen Mr. 
Murray. 

Adjourned till 9:30 a. M., Tuesday, January 9, 1883. 


January 9, 1853, 9.30 A. M., met pursuant to adjournment. Present, 
witness and attorneys. 
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X-Q. 99. Will you please state how you illustrated your invention 
to your attorney in September, by sketch, paper cut, or model? 
I am positive it was by paper cut, and, I think, by sketch; 


A. 99. , 3 
A mode! was not furnished 


and furthermore, described what I wanted, 
to him at that time, or at any time thereafter, as he understood from the 
start just what I wanted, 

X-Q. 100, Is that paper cut or sketch in existence, or within your 
control? 7 

A. 100. I can not say whether it is in existence or not, as I do not 
remember whether I left the same with my attorney or not. 

X-Q. ror. You will please examine the paper cuts and sketches 
offered in the case, while witnesses called for yourself, and yourself 
were under examination, and state which, if either of these, represents 
the sketch and paper cut you so exhibited to your attorney. 

A, 1o1. “Moses Mosler Exhibit No. 5,” represents, substantially, 
sketches or cuts exhibited to ny attorney. 

X-Q. 102. And, as | understand you, “Exhibit Moses Mosler No, 
5, also represents what you exhibited in cut and sketch to Michael 
Hemler, prior to September, 1551. Is that right? 

A. 102. To the best of my knowledge, yes. 

X-Q. 103. Did vou ever see an angle bar representing either “Mi- 
chael Hemler No, 2,” or “No, 3,” or “*Moses Mosler No, 5,” in any stage 
of manufacture prior to being incorporated into a safe, before the 4th 
day of November, 1551? If you did, give time, place and circumstance. 

A. 103. I do not now recollect whether I did or not, but I am 
positive, from the fact of having seen the safe, constructed with angles 
like “Hemler Exhibit No. 2,” that the angles were made prior to No- 
vember 4th, as I saw the safe completed before November the 4th, and 
the reason that I recollect this is, because I instructed Mr. Hemler to 
metal the corners of that safe, as the bend in that angle in the corners 
did not fit as closely as I wanted it to, and if the opening was not filled 
with metal, the cement would be constantly eating through the paint. 
Mr. Hemler said he could very easily change the cut, as the tools and 
machinery were not made, and that he would at once go to work at it, 
and hasten preparations for the construction of these round cornered 
safes, with bent cold angle bars; and when Mr. Goehler came to me a 
day or two afterwards, with a slight change in the cut, I supposed my 
instructions, given to Mr. Hemler, were being carried out. 
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X-Q. 104. Do you know when that safe was commenced, that is 
the angle bars cut and bent? 

A. 104. I do not. 

X-Q. 105. Have you no sufficient recollection that would enable 
you to make an approximation to it? 

A. 105. As stated, the only way that I could approximate it of 
having been made before the 4th of November, was because Mr. Goeh- 
ler showed me no cut until after this safe was finished. 

X-Q. 106. Then you have neither an independent nor relative rec- 
ollection as to whether the safe was commenced before the tst of Oc- 
tober or not. 

A. 109. I can base my recollection on having made a contract 
with H, H. Warner, on October 29, 1851, and that I returned home on 
the rst or 2nd of November, and am positive that the safe was con- 
structed then, 

X-Q 107. But would you not say, from the length of time 
required to bring a safe, that it was commenced subseqiiently to the first 
day of October? 

A. 107. Yes, sir. 

X-Q. 105. Did you exhibit “Exhibit Moses Mosler, No. 5,” or a 
sketch or a cut that would represent it to Max and Julius Mosler? If 
you did, state how early you did to each. 

A. 108. In order to show them what I contemplated doing, I sup- 
pose I did, but the time or times I showed it to them, I can not say, as 
[ kept no record, but I am positive it was previous to the time that I 
first called upon my patent attorney. 

X-Q. 10g. In the first clause of your last answer, you say, “I sup- 
pose I did;” and in the latter clause of your answer, you say you are 
‘positive’ that you exhibited it to them prior to a particular event that 
you named, Does the phrase “I suppose I did,” express the same cer- 
tainty, in your judgment, as the phrase “ I am positive?” 

A, 109. What I meant by suppose is, that I can not now posi- 
tively recollect whether [I showed them the corner bent in its proper 
shape, or whether I simply showed them the shape of the cut. THe 
phrase “I suppose,” does not, in my judgment, express the same as “ I 
am positive;” for when I said in the last answer, that I was positive I 
showed it to them, I meant regardless of the manne: 

X-Q. 110. Did you ever exhibit a sketch or cut similar to “ Hem- 
ler Exhibit No. 1,” to any one? If so, to whom, and when? 
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A. t10. I think I exhibited “Hemler Exhibit No. 1,” during the 
first conversation that I had with Mr. Hemler on the subject of bending 
cut angle bars cold. I did it in order to illustrate to him that what I 
meant; was in order to avoid all blacksmith work; that I did not want 
the cut out parts to lap over each other, but to cut sufficient away so 
that the cut out part would meet, and form a round corner without 
overlapping. I think it was during the first instructions I gave Mr. 
Hemler immediately on my return from Europe, 

X-Q. 111. Were any experiments made in iron, for the purpose of 


ascertaining whether an angle bar cut and bent like “ Hemler Exhibit 


No. 1,” would be practicable? } 

A. 111. I do not know whether Mr, Hemler made any such 
experiments, but, looking at it in a theoretical view, 1 hardly think 
that such experiments Were necessary, as it is at once perceptible 
that the iron would not close at the corners, nor will the cut without 
cutting away from the upper web, make a proper round corner, 

X-Q, 112. If it is at once about perceptible that “ Hemler Exhibit 
No, 1” would not be operative as you say, why did you show it to Mr. 
Hemler for the purpose of illustrating a practicle mode, as you have in 
substance said in answer 110. 

A. 112. I did not exhibit it to him asa practical mode, but simply 
made the cuts similar to that of which we were making the round cor- 
nered express boxes; in fact, I might as well have taken a piece of blank 
paper without cutting or marking it, use it to illustrate what I desired, 
besides looking at a welded round corner, I think any good mechanic, 
without specific instruction, as to how to proceed after I gave my in- 
structions, as to the form of the corner I desire, and that I want a cut so 
that when the angle is bent cold it will not overlap, but meet at the cut 
away portion, would at once know whattodo. And, as Mr. Hemler 
is considered a good mechanic, specific instructions were hardly nec- 
essary. 

X-Q. 113. Do you know when the models “ Hemler Exhibit No. 
2,’ round corner and unbent angle bar were made? 

A. 113. I do not know when made, nor by whom. 

X-Q. 114. You will please examine Exhibits, “Max Mosler, No. 
2” and “Julius Mosler, Sketches Nos. 1 and 2,” and state whether you 
ever gave your ideas as tothe mode of making a round cornered safe 
to those gentlemen, respectively, by means of exhibits of which these 
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would by copies. If you did, state when you exhibited each of the 
sketches, and to whom? 

A. 114. Iam unable now to recollect exactly what cuts I did show 
then, as I paid no special attention. 

X-Q. 115. Wasn't it your habit to make regular reports to the 
other stockholders, Max and Julius Mosler, of the progress of the inven- 
tion during the time of its incubation, from the time of your return from 
Europe, until the 1st of November, and did you not exhibit sketches 
and cuts to them at these various meetings, showing the progress that 
you were making? And you may refer to the various exhibits to illus- 
trate the report you made from time to time 

A. 115. It was my habit to speak to them from time to time, on 
this subject, but I can’t say that it was my habit to exhibit to them 
sketches or cuts, from time to time, as the matter was lett entirely in 
my care, and all the instructions I gave were to our superintendent, Mr. 
Hemler, to whom I always gave instructions, whenever I| desire any- 
thing new or special made. 

X-Q. 116. Then it was not your habit to have meetings of the 
stockholders, regular or irregular, formal or informal, at the residence 
of either, for the purpose of reporting progress or talking over this in- 
vention, was it? 

A. 116. I can not say that it was the regular habit of the stock- 
holders to have special meetings, simply to ascertain the progress of the 
round cornered safe; however, the matter was frequently discussed at 
the stockholders’ meetings. It was not necessary to make any reports 
from time to time, as the matter was left entirely to me, after they had 
authorized me to get up this safe for our future safe. 

X-Q. 117. What was the subject of these general conversations; 
that is, were they upon mechanical or business topics; that is, was the 
subject of such convefsations the mode of constructing such a safe, or 
was it the desirability in a commercial sense, and the profit or loss 
likely to arise in the manufacture of such a safe? 

A. 117. They were upon both mechanical and business topics, as 
far as the mechanical portion is concerned. I generally spoke of the 
progress in the iron department, as that department was entirely in my 
charge. The business topics would, in a commercial sense, have refer- 
ence to the mechanical, as it was freely discussed, as to in what manner 
a better and cheaper safe could be constructed, a number of informal 
meetings were had previous to the making of a contract with H. H. 
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Warner, for, if the construction of the safe now in controversy, had not 
been taken into consideration by us, we should not have been enabled 
to make a contract with Mr. Warner, as the rates of discounts that he 
demanded, were greater than we had ever sold our old style safes for. 

X-Q. 118. Didn't your attorney, when you showed him your in- 
vention, as you say in September, say to you that he did not believe that 
it would be operative in practice, or words to that effect? 

A. 118 Hedid not, We had no conversation upon that subject. 
He simply told me to go ahead and construct some safes, get the ma- 
chinery and tools ready, as it might be possible that I might desire some 
change, or that the machinery and tools necess:ry for the construction 
of these safes would also be patentable, and the whole could be embodied 
in one patent; but when I showed him the machinery and tools after we 
had got them ready, he told me that, as Mr. Hemler had gotten up the 
machinery and tools, I could not have that embodied in one patent; be- 
sides, he did not think there was enough new invention in the machinery 
and tools to make it patentable. 

X-Q. 119. But you are quite positive, are you not, that the reason 
your attorney gave you why you should not apply for a patent at that 
time, was, that the tools, when they would be devised, might be also 
incorporated into the same patent? 

A. 119. Iam 

X-Q. 120. I understand, then, the following to be the situation, 
that at some time during September you exhibited to your attorney, as 
your invention, cuts or sketches, or both, illustrative of what is now 
shown in “Moses Mosler No. 5”; that at some time prior to this, you had 
shown the same device to Michael Hemler; that your attorney advised 
you not to make the application at that time, nor until appropriate tools 
had been devised; that about that time, prior and subsequent thereto, 
meetings of the stockholders took place, at which the subject of discus- 
sion was the manvwfacture and sale of such a safe; but that, at those 
meetings you did not exhibit to the stockholders any cuts or sketches 
showing the progress of the invention, and that the desirability of hur- 
rying up this safe, for the purpose, among others, of making a contract 
with Warner, was regularly discussed; ‘that, notwithstanding all this, no 
safe was made embodying the invention, until Goehler exhibited to you 
the cut on the 4th of November, 1881, when it was ordered to be imme- 
diately reduced to practice; that you never saw an angle iron cut or bent 
which was intended to form a round corner by the close meeting of the 
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mitre joint, until one was cut on the 4th of November, under Goehler’s 
supervision, at your request, except the safe which you say you saw after 
being filled either before or after you came from Rochester, and which, 
you say, had an angle bar like “Hemler Exhibit No. 2,” and that, during 
all this time you did not speak to any one in the factory about the inven- 
tion, except vour brothers and Michael Hemler. If this be not correct, 
make it so and if you have any explanation to make for the delay, please 
make that explanation. 

A. 120. In the first part of your question you are correct. That 
there were no special meetings held by the stock-holders to simply dis- 
cuss the sale and manufacture of such a safe, but the conversation would 
sometimes turn to that subject. In reference to the cut exhibited to me 
on tne 4th day of November, 1851, | can not say if that was the exact 
date it was pijesented to me; at any rate, | think it was the early part of 
November, as\ it was but a few days after my return from Rochester; 
and the reason that I instructed Mr. Goehler to reduce the cut to prac- 
tice, was because the cut he had made was one I had not thought of; 
and, in fact, as it was cut sharp and straight in the upper cut instead of 
being somewhat rounded, as the one was that I had previously made, 
and looking at it theoretically, I did not think that by making a square 
cut there, that the corners, when bent, would close tightly. I therefore 
requested him to immediately prepare an angle, as | was desirous to see 
how the iron would act; so when he called me and I saw him bend the 
corner of an angle so that it would come tight together, | was greatly 
surprised to see how the iron would act, as | had given Mr. Hemler 
instructions after having seen the safe referred to, having angle irons 
like *“Hemler Exhibit No. 2.” | supposed that Mr. Goehler was act- 
ing under Mr. Hemler’s instructions; in fact, I do not remember of 
having any special conversation with Mr. Goehler at the time he 
showed me the cut, but simply gave him the instructions to prepare an 
angle, as above stated. So, in order to ascertain whether Mr. Hemler 
had made that cut or not, as he always objected to any square cuts in 
the upper cut, on account of the preservation of the tools, and to make 
a tool in one piece, that would in one stroke produce the upper and 
lower cut. I believe it was the next day that 1 was coriversing with 
‘Mr. Hemler in reference to the corner, and particularly requested to 
know, in as much as Mr. Goehler had shown me the cut, whether he 
had made it or not, and I believe his reply was to the effect that that 
was a necessary cut, and could not be otherwise; and, as I could get 
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but little satisfaction from Mr. Hemler, I made up my mind that he did 
not care. or did not seem to think it worth while to assume the credit or 
give anybody else the credit of having rendered any assistance. As 
Mr. Goehler showed me the cut, I took it for granted that he had 
experimented, and did not know whether his experimenting amounted 
to invention or not; besides, in taking out the patent, I did not wish to 
swear too broadly, for, if Mr. Goehler had any claim in the matter, I 
wanted him to join me in the taking out of the patent. I also 
explained this to Mr. Goehler, and told him that he should hdld him- 
selfin readiness, as 1 may want to have him go with me to my patent at- 
torney, to sign the patent with me; but, upon consulting my patent attor- 
ney, and explaining to him what Mr. Goehler had done, or what I sup- 
posed he had done, he tuld me that Mr. Goehler was no more a party 
to the invention than he, my patent attorney himself was, but if I 
wanted to take the patent out jointly, I could do so. But, under the 
circumstances, as he considered me the sole inventor, the patent, if 
taken out jointly, he did not consider would be a valid one, so I 
informed Mr. Goehler that his presence at the patent attorney’s would 
not be necessary. During the time, or rather previous to the time the 
safe referred to was filled, I do not think that I spoke to any one else 
about my invention, besides my brothers and Michael Hemler, for, when- 
ever I make an invention, | make it a point to speak of it to no one 
except those directly interested, or the party to whom I give specific 
instructions as to the carrying out and production of my invention. 
One of the main reasons that these safes were not constructed sooner, 
was, that we were, during the time that this safe was in view, con- 
structing and about introducing a safe of eight flanges, having patent 
octagon corners, with wedge-proof socket bolts, for which a patent 
had been issued to me in March 22, 1581, which was during my 
absence in Europe. Regardless of the introduction of this safe, it 
would take three or four months for us to make such a decided, or even 
less, a change from the square to round cornered safes, on account of 
constantly having a considerable amount of prepared material for the 
class of safes in construction, so that it is not advisable for us to at once 
construct a new style of safe, especially when the material, previously 
prepared, can not be used in the new safe. In making changes. we do 
not advertise any such change, but simply get the new article out as 
quickly as it is consistent with the prepared material on hand, as it is 
customary to ship these new safes right out on orders, without notifica- 
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tion to purchasers, as they are always willing to receive a better and 
improved article than what they may have purchased, especially when 
the safe was larger. 


Adjourned till 2 p. M, January 9, 1533. 


2 P. M. Januaryg, 1883, met pursuant toadjournment. Present same 
parties, , 


X-Q, 121. Can you point to any difference between the cut that 
Gochler exhibited to you on the 4th of November, and “Moses Mosler 
Exhibit No. 5?” If you can, point out the difference, specifically, with 
reference to “Moses Mosler Exhibit No. 5.” 

A. 121. The difference is that “Moses Mosler Exhibit No. 5 
shows the upper cut somewhat rounded, and the Goehler upper cut is 


be 


straight, 

X-Q. 122. Wouldn’t an angle bar, cut and bent like “Moses Mosler 
Exhibit No. 5,” make as perfect a joint as the cut that Goehler exhibited 
to you? | 

A. 122. Looking at it theoretically, it would. 

X-Q. 123. Well, wouldn’t it practically? 

A. 123. As I have not tried it myself in iron, 1 can not say whether 
it will or not. : 

X-Q. 124. In answer to 120 you say, “I also explained this to Mr. 
Goehler, and told him that he should hold himself in readiness,” etc. 
Ihe matter referred to that you explained to Mr. Goehler, as I understand 
it, is the preceding sentence, vid: ““As Mr. Goehler showed me the cut, 
I took it for granted, and did not know whether his experimenting 
amounted to invention or not,” etc. Do I understand that you explained 
this latter matter to Mr. Goehler in your conversation with him in De- 
cember, when you told him to hold himself in readiness, etc? If you 
made such explanation, please state what Mr. Goehler’s reply was. 

A. 124. Asthere was no other patent that I was going to take out, 
I certainly must have fully explained it to him; can not give his exact 
reply, only in substance, that he was ready to go with me whenever I so 
desired it. 

X-Q. rz5. I understand you to say that you can not produce or 
give any definite information as to where that safe now is, that you saw 
about or slightly before the first of November, 1851, and which you say 
was built upon angle bars like “Hemler Exhibit No. 2.” Is this right?’ 
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A. 125. I have tried to trace it, but have failed to do so. That 
safe was made for stock. We can not now determine that it was ship- 
ped out at once, or remained in stock, which is likely to occur in safes 
made for stock, that they may remain on hand for some time. 

X-Q. 126, That was a No. 5 safe, was it not? 

A. 126. It was, 

X-Q. 127. What is the purpose in putting on the pieces of mallea- 
ble iron, that you now line the inside of the bent angle with; is it simply 
to strengthen, or is it to prevent the cement from exuding through the 
joint? 

A. 127. The manner in which that piece suggested itself to me, 
was because Mr, Hemler contended that if the iron were bent cold it 
might spring some, besides I wanted something in the corner to prevent 
the cement from eating through, so, in order to obviate the above, I sug- 
gested that the malleable piece be put in the corner. And, as.it was 
necessary to fasten it in, we found it a good thing for strengthening 
the corners, 

X-Q. 128. Well, then, as I understand you, such corner pieces are 
necessary to prevent the cement eating through among other reasons. 
Am I right? 

A. 128. I have paid no especial attention to that, so I can not an- 
swer you fully. 

X-Q. 129. But, as a matter of fact, you have put in such malleable 
pieces in all safes made by your concern, which embodied the invention 
here in dispute. Is that right? 

A. 129. To the best of my knowledge, yes. 

X-Q. 130. Are those lining corner pieces so formed as to fit neat- 
ly into the curve of the bent angle bar? 

A. 130. They are supposed to be. 

X-Q. 131. Well, suppose such a corner piece to be placed inside 
of an angle bar, cut and bent like “Hemler Exhibit No. 2,” would it 
not make just as good a safe in every way, as would a safe built upon 
angle bars, such as the cut exhibited to you by Goehler, or shown in 
your application for patent? 

A. 131. Ifan angle bar be bent in accordance with “Hemler Exhibit 
No. 2,” and closed as tightly in the corner as that as shown in my 
application, a proper corner piece would answer the same purpose, but 
if the upper holes were not closed tightly, the cement will surely work 
its way under the corner piece and out of the opening. 
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X-Q. 132. Did you know that when you saw that safe built upon 
angle bars, like ‘“ Hemler Exhibit No. 2.” at or just prior to November 
I, rsd1° 

A. 132. I certainly did. 

X-Q. 133. Well, if you knew at that time that that made just as 
good a safe as the cut that Goehler showed you, why did you display so 
much anxiety about the latter cut, and adapt your manufacture to it. as 
well as apply for a ‘patent for it? 

A. 133. I will even now say, if a bar be made and beut in accor- 
dance with “ Hemler Exhibit No, 2,” to fit up closely in the corners, 
that it is as good, or even better, than the cut that we are now using. I 
displayed no anxiety as regards to the cut being anything new, but the 
only anxiety I did display, was to see the angle close tightly with that 
cut, while looking at it theoretically, any one will think a round cut nec- 
essary. Weare not now making angles in strict accordance with my 
application, as I think my application calls fora rounded cut in the 
upper cut and sharp corners, while we are now using a straight cut in 
the upper cut, and rounded corners in the upper cut, and not a 
sharp cut in the corners. Mr. Hemler did try the experiment of punch- 
ing the upper and lower cut in one piece, having the corners in the 
upper cut pointed. He only punched a few angle bars with his punch 
before it broke, and after that concluded that each cut, the upper and 
the Jower, must be punched separately, and that the corners in the up- 
per cut must be rounded, instead of sharp. 

X-Q. 134. At the time that you exhibited the paper “Mosler Ex- 
hibit A,” to Goehler, what conversation took place with reference to his 
taking the paper to show it toa lawyer? 

A. 134. I do not remember any conve sation to that effect; yet I 
may have offered it to him so that he could take it toa lawyer if he 
chose to do so 

X-Q, 135. Didn’t he, at that time, or subsequently, and before 
he signed it, ask for possession of the paper, in order to take it to a law- 
yer, and didn’t you refuse him the use of the paper for that purpose? 

A. 135. No, sir, not tomy knowledge. For, if such were the case, 
he certainly would have had possession of that paper, as I never go back 
on my word, 

X-Q. 136. Do 1 understand you to swear positively that the above 
sequest was not made and refused? or, do you mean that you have no 
recollection of such an occurrence? or, do you mean that this request 
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and refusal did not occur because you never go back on your word? 

A. 136. Ido not alone make the reply I did, from the fact, that I 
never go back on my word, but I do not recollect any such request, and, 
if such a request was made of me, it was made in the presence of Mr. 
Julius Mosler and Michael Hemler, as I had no personal conversation 
aside from this with Mr. Goehler in reference to the paper, except in the 
evening when he came aud asked for it of his own accord, and | simply 
said it was immaterial to me whether he signed it or not. 

X-Q. 137. I can understand, from what you have stated about 
Goehler’s showing you the cut in question, and bending the angle bar, 
and Michael Hemler declining to take the credit of it, why you should 
desire Goeller to sign a paper such as “Mosler Exhibit .\,” but I do not 
understand why you should request Hemler to sign that paper for the 
reason above stated, and for the further reason that it has no where ap- 
peared in the record that Michael Hemler did aught toward the inven- 
tion with the exception of your statement that you showed him your 
conception or conceptions, and told him what you wanted done. Hence 
I ask, why you ask Michael Hemler to join with Goehler in signing 
the paper. | 


Objection. Objected to by Mr. Murray, as having been fully ans- 
wered. 


A. 137. Ido not wish to argue with you as to whether it appears 
upon the record or not what. Mr. Hemler did as to the completion of my 
invention, but as all my instructions were to Mr. Hemler, and his to his 
subordinates, I supposed that if Mr. Hemler was to leave our employ, 
he might also make a similar claim as the one Mr. Goehler did to Mosler, 
Bahmann & Co. Besides, Mr. Hemler had informed me previous to the 
writing of this paper that Mosler, Bahmann & Co. had tried to induce 
him to leave our employ. 

X-Q. 138. Can you state when and where such request was made 
to Mr. Hemler, and what stockholder, officer or agent of Mosler, Bah- 
mann & Co.’s, asked Mr. Hemler to leave your employ? 

A. 138. I can not state just when and where it was, as I was not 
present, but Mr. Hemler told me about the time that Mr. Goehler first 
notified me of his intention of leaving our employ, and going with 
Mosler, Bahmann & Co., or some machine shop, that Mr. Bahmann Sr. 
and, I believe, president at that time of Mosler, Bahmann & Co., had 
spoken to him three or four weeks before in reference-to his accepting 
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a position with them. I suppose Mr. Hemler could be able to substan- 
tiate the statement he made to me. 

X-Q. 139. In answer 70, I understand you to disclaim any refer- 
ence in the Warner, or other contracts entered into prior to November 
I, 1551, to round cornered safes by name, but I further understand you 
to insist that the prices fixed in the Warner, if not in the other contracts 
for safes, was such, that you must have intended to fill those contracts 
with round cornered safes, as the cost of the square cornered ones was 
such that you could not have made that contract, had you not then been 
familiar, not only with round cornered safes made in accordance with 
the invention here in dispute, but that you also knew that such round 
cornered safes could be made at prices that would justify you in making 
that contract or contracts. If you still persist in this statement, then I 
request that you place that contract or contracts in the hands of the 
officer, so that he may state of record, the terms of these contracts, in 
so far as they may be important to determine the prices, at which you 
agreed to sell those safes. 


Objection. The witness is instructed by Murray, to ask the per- 
mission of the Mosler Safe & Lock Company, if he thinks it desirable, 
before complying with the request, as it does not appear that he has 
control over contracts and papers of the Mosler Safe and Lock 
Company. 


A. 139. Even though the Mosler safe & Lock Company were to 
grant me permission to have that contract brought here, and a record 
made of the prices therein contained, I, as president of the Mosler Safe & 
Lock Company, having the interests of my Company in view, would 
not permit any such unjust demand to be fulfilled, as the publication of 
such matters might pruve more serious than the loss of this case, Fur- 
thermore, I have previously stated, that if the counsel for Mr. Goehler 
would step down to the office of the Company; I would cheerfully let 
him examine the contract or contracts in question, or any book that he 
may think necessary or useful in this case. All l exacted of him, not 
under oath, but as a man of honor, was not to divulge anything but 
that pertaining directly to this case, and I hope that the counsel will not 
insist upon his demand just made. 


Counsel for Goehler desires to say, to relieve the evident misappre- 
hension of the witness in reference to the previous question, that his 
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purpose in asking for the statement upon the record of the matter asked 
was that he, counsel for Goehler, might, in rebuttal, take the testimony 
of witnesses skilled in the manufacture and sale of safes, to show wheth- 
er the inference which the witness says is deducible from the prices 
named in that contract, is a legitimate inference. Counsel says that he 
has no such knowledge of the manufacture as would enable him to form 
he matter referred to could be 


any opinion whatever, and that, unless t 
spread upon the record, it would be impossible to weigh the value of the 
inference which the witness has drawn, or desires others to draw 
from his statement. Counsel has no desire to insist upon the spreading 
of this matter upon the record. His purpose in the matter is to advise 
the witness that no such inference as he has suggested can be drawn 
from his statement of these papers. unless he desires so to spread the 
basis of this inference upon the record, so that issue may be taken upon 
the facts 

A. 139. Although I should be obliged to hazard my case on this 
special point, I will not permit the prices and so forth contained in that 
contract to be spread upon this testimony, not alone on account of not 
wishing our competitors not to know at what rates we are selling safes 
to our agents, but at the same time protect the interests of our agents, as 
a matter of this kind, being in print, would soon become known amongst 
the merchants generally. If, asthe counsel says, that at the rebuttal, he 
will subpoena experts as to the cost of constructing our present safe, and 
that of a square corner, made in the ordinary manner, he will then gain all 
the information he desires. 

X-Q. 140. Did you, upon the day that you informed Goehler that 
you would not require his presence at the attorney’s office, say to him 
that you were the inventor of the round cornered safe, made with the 
bent angle bar now in dispute? If you did, please state your language, 
precisely, and what, if anything, he said in reply. 

A. 140. [ do not remember whether I did or did not. 
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STATE OF OHIO, } 


- 


HAMILTON COUNTY. \ 


I, Alfred B. Benedict, a notary public, in and for the county of 
Hamilton, and State of Ohio, do hereby certify that the foregoing depo- 
sitions of Charles J. Graeser, Max Mosler, Julius Mosler, John T. 
Moellers, Michael Hemler, Edward C. Reemelin and Moses Mosler, 
were taken on behalf of Moses Mosler, pursuant to the annexed notice, 
at the time and place therein named; that the said witnesses were by 
me duly sworn before the commencement of their testimony, to testify 
the truth, the whole truth and nothing but the truth; that the testimony 
of all of said wiinesses was written off by me; and by them subscribed 
iti my presence; that the opposite party was present by himself and by 
his attorney, James Moore, Esq., during the taking of said testimony; 
that I am not connected by blooa or marriage with either of said par- 
ties, nor interested directly or indirectly in the matter in controversy. 

In testimony whereof, I have hereunto set my hand and affixed my 
notarial seal, at Cincinnati, in said County and State, this roth day of 
January, A. D. 1883. ALFRED B. BENEDICT, 

Notary Public, Hamilton County, Ohto. 
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By re quest of parties it is ordered that these depositions be taken 
by question and answer. 


CuaARLEs Rippr, a witness produced on behalf of the defendant, 
Leing first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by JAMEs Moore, of counsel for the de- 
fendant, as follows: 


,- 


IOS (uestion 1. State your name, a 
tion. 
Answer. My name is Chas. Rippl. Iam 45 years of age; reside 
in Cincinnati, Ohio, and am by occupation a locksmith. I am fore- 
man for Mosler, Bahmann & Co. 


ge, residence, and occupa- 


Counsel for respondent here —, in evidence original letters pat- 
ent No. 268,010, granted George J. H. Goehler, assignor, November 
28th, 1882, for imp rovements in va nding angle irons, and marks the 
same “ Re Spon vient’s Exhibit Goehler Patent No. 1.” 

Also original letters patent No. 268,011, granted said George J. 
Hl. Goehler, assignor, November 28th, LSS2, for improvements in 
bending angle irons, and marks the same “ Respondent’s Exhibit 
CGioebler Patent No. 2.” 

Also certified copy of the English letters patent granted Thomas 
Skidmore April 7th, 1865, No. 1000, for improvements in the con- 
struction of sates or rece ptacles lor st curling and protecting valuable 
property, and marks the same Respondent’s Exhibit Skidmore 
English Patent. 


309 (). 2. Were you in the employ of Mosler, Bahmann «& Co. 
when they commenced to make safes with round corners 

upon bent angle bars? 

Ans. Yes, sir. 

(. 3. While making these safes and before they commenced to 

eld them at the corners were the bars bent hot or culd? 

A’s. Hot 

().4. Were any sufes made Upon ang bars bent cold; and, if not, 

why not? 


Objected to as immaterial, 


Ans. [ believe we tried it. but we found out that it would not 
work. and we bent them hot. 
Q. 5. Why wouldn’t it work; what do you mean? 


< 
Same objection. 


360 Ans. We could not bring them square and there was always 
some spring In them that made trouble in completing them. 
©. 6. Well, would the iron bend cold without er cking, | or what 
is the fact in relation to that? 
Ans. It breaks always when you bend it cold. 


GustaAn R. WERNER, being at this point introduced to interpret 
the testimony of the witness, and being duly sworn to correctly and 
17—248 
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truthfully interpret the questions given to said witness and his 
answers thereto, deposes and says as follows: 


Q. to the interpreter, said Werner: Have you any interest in this 
cause or are you related to any of the parties thereto”? 

Ans. No, sir. 

Q. 7th to witness Rippl: You will please state whether vou have 

examined the “ Respondent’s Exhibit Skidmore English Pat- 
3861 ent” and whether you understand the same 
Ans. Yes, sir. 

Q. 8. You will please exainine modal shown you (and which is 
herewith offered in evidence, to be marked “Skidmore Model’) and 
state what it represents and who made it. 

Ans. I have examined said model; it represents one corner of 
Fig. 2 of the Skidmore patent, omitting two pieces of steel, shown in 
the drawing without casting; one of. the workmen in my employ 
made the model. 

Q. 9. Was this intertor round angle bent of hot or cold metal? 

Ans. Hot metal. 7 

Q. 10. Could any skilled safe-maker from an examination of the 
Skidmore patent make the model, including the cutting and bend- 
ing of the round corner? 


ob2 Objected to as incompetent and because the Skidmore pat- 
ent does not describe the round corner. 


Ans. Yes, sir. 

Q. 11. You will please explain, with reference to the models be- 
fore you, the process at present In use at the shops of Mosler, 
Bahmann & Co. for securing the angle in round-cornered safes. 


Objected to as it does not appear that the said process was in use 
prior to the bringing of this suit. 


Ans. It is first cut out as shown in model No.1; then it is eut 
off as exhibited in model No. 2; Srd, the iron is heated and then 
bent as exhibited in model No.3; the last is the iron is then welded 
as in Exhibit No. 4. 


Said models are herewith marked “ Models of Welded Round 
Corners Nos. 1, 2, 3, and 4,” respectively. 
Q. 12. Can you state the reason why Mosler, Bahmann «& Co. 
commenced to weld their round corners and ceased to 
3863 manufacture round-cornered safes without welded hoops? 


Objected to as immaterial and incompetent. 


Ans. Ist, it is better and more solid work. The hoops that are 
riveted together, they show a seam when the cement has become 
hardened into stone. The safe will then appear as if it were an old 
safe liable to fall apart—tumble into pieces.. It looks bad; the 
paint cracks. To prevent that we have undertaken to make the 
welded corners. 
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Q. 15. Who first suggested that the company had better weld 
these corners, and what was the occasion or experience that induced 
this suggestion ” 


Objected to as immaterial and incompetent. 


Ans. Mr. Naeher first came and said it looked like a bad job; that 
when the cement would be put in it would cause a seam and 
o64 cause the rivets to project; that is the reason he was for the 
welding of the corners. Afterwards he found out that in 
several safes the work turned out just as Mr. Naeher said. 
(). 14. Is there any difference in the economy of manufacture be- 
tween those that are welded and those that are riveted, and which 
is the cheaper, if either? 


Same ol jection. 


Ans. There is a difference: the welded one ts the cheaper. 
(. 15. What is the character of work employed upon the unwelded 
ones which make them cost more than the welded ones? 


same objection. 


Ans. It took four pieces of iron for four corners, sixteen rivets 

in the corners, and eight underneath, with a piece of angle iron 

about eight inches long. In putting the hoops together we 

365 were put to great expense: if the angle was not square the 

rivets would fly out; that is all. In order to make a perfect 

angle we would be put to great trouble with tne rivets, which would 

fly out and would have to be replaced with new ones; that 1s what 
made the hoops dearer than the solid welding. 

. 16. Can you state the date at which you ceased to manufacture 
safes with the joints of the hoops rivetfed and when you commenced 
to weld all the hoops? 

Ans. I cannot give the exact date unless I refer to my work 
books. 

(). 17. Could you, by referring to your affidavit made in this case, 
so refresh your memory as to then state the date referred to? 

Ans. Yes, sir. 

(). 18. You are herewith shown said affidavit 

Ans. August first, 1883, 1s the date. 


S66 Cross-exam ination by GEORGE J. Murray. counsel for 
complainant : 


X Q. 19. You are still a stockholder in the Mosler & Bahmann 
Co., are you not, and a director of said company ? 

Ans. Yes, sir. 

X Q. 20. Were you formerly superintendant of said company ? 

Ans. I was foreman, I believe; 1 was for five months superintend- 
ant: | had charge of the business. 

X Q. 21. During what time was that? 

Ans. I was superintendant from about January, 1883, till about 


June, I think. 
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X Q. 22. Who was superintendant of the company from January, 

1882, up to Jan., 18838—I mean of the mechanical department ? 
Ans. I was myself. [ was not elected b\ the board of the 
O07 company. We hada mahager, | had charge of the iron de- 
partment as first foreman, and hired Inv OW) hands, and re- 
ceived my orders from Mr. Bahmann and Mr. Hintz, our manager. 

4 (). 28 Who has had charge of the mechanical department since 
June, 1883 ° 

Ans. Mr. Frederick Naeher 

X Q. 24. Are the safes you have been making since August, 1585, 
the same as those you inade from the Spl Ing of 1SSs2 up to that time, 
with the exception of the difference in the round corner you have 
described in your previous testimony ? 

Ans. In 1882 safes were yet made with the patent punch on which 
Mosler, Bahmann & Co. had a patent. From August, 1885, all safes 
were made on the welded system, and old incompleted work on 
hand was finished in the old style; that is all 

X Q. 25. When you refer to the ‘old stvle you mean like that 

shown In the gg ler patent, No. 268,010? 
008 Ans. Yes, S] 
X Q. 26. And that is that patent punch you refer to, is it? 

Ans. Yes, sir. 

X Q. 27. State about when the last safes were made upon angle 
bars cut out and bent similar to those shown in the said Goehler 
patent, No. 268,010. 

Ans. That is hard to Say. The hoops sometimes stand in the shop 
fora good while and are not used up. Sometimes this safe sells 
better than the other, and then the old one stands there. | mean 
by that a differences in the sizes; one size will sell better at times 
than the other; that is why they stand so long in the shop. I have 
told you that since August, 1883, we have cut out none according 
to this patent punch referred to in the question. 

X (). 28. But you have made safes upon angle bars that were cut 

out and bent before August, 1883, have you not? 
o69 Ans. Yes, sir. 
X Q. 29. And you still make such safes occasionally, do 
you not? 

Ans. Our new work that we make is not that way any more, | 
could not say whether we have any of the old punch work in our 
shops at present. I hardly think there are any more left. I could 
not say exactly, because I did not inform myself exactly about the 
matter. If I had known I would have looked. 

X Q. 30. Have you made any of the old square-cornered safes, 
such as you made prior to 1882, since you commenced making the 
round-cornered safes, such as you made after Mr. Goehler entered 
your employ, in the spring of 1882? 

Ans. That depends on the order. When an order comes we make 
square-cornered ones. | 

X Q. 31. But you do not make them regularly in your business 
and only upon special orders ? 
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o10 Ans. Only upon special order. 
X Q. 32. And the only difference between round-cornered 
safes you are making from the spring of 1552 up to August, 1885, 
and the safes that you have been making since that time is that in 
those made prior to 1883 the angle bars were cut out and bent, as 
shown in the Goehler patent, 268,010, and those you have made since 
August, 1883, had the angle bars cut and welded as shown in the 
Exhibits “ Welded Round Corners,’ Nos. 1, 2, 3, and 4. Is that 
right t 
Ans. I have made the hoops like this (referring to Fig. 4 of the 
drawing of Goehler patent, No. 268,010), and then I welded some 
with a different punch from that shown in said Fig. 4. In 1882 | 
id Fig. 4, and 
Od in LSS3 also, and some that were welded, but with a different 
eh: that is all. 
But, aside from the difference in the construction and 
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formation of the corners, the safes that vou have made since August, 

1883, are substantially the same as those you made in the spring of 
ISS3 and full of 1882, are they no 

oi 2 Ans. The safe is the same as anothe The hoop is a hoop: 


’ 1 ty 
thev are the same and look thé same he difference is that 
. , } : — - |} Ae one , — "|e 
one is welded and the other Ls rivetied : ai shiape, aside from the 


construction, 1s the same. 


Re-examination: 


R. Q. 33). Is there any difference between the safe that Mr. Hintz 
brought home from st. Louis and the sites th) it Vou made before 
August, 1585, except the difference shown in the patent No. 268.010? 

Ans. Well, as to the appearance of the safe. if vou pul both safes 
alongside ot each other they will ook LiKe L pair Ol brothers or 


Sisters. 


Said safe, referred to and more particularly deseribed in the affi- 
davits of Theodore Wreslanck, Ludwig Beer, and Charles boerecker, 
on file in this cause, is herewith offered in evidence as “ Respondent’s 
Exhibit St. Louis Round-Cornered Sate.” 

3738 Recross-examtination : 

R. X Q. 34. Has the said safe, Respondent's Exhibit St. Louis 
Round-Cornered Safe, round-cornered angle-bar frames like those 
shown in the Goehler patent, No. 268,010, or like the welded corners 
in Exhibits Welded Round Corner No. 1, 2, 3, and 4, or is it made 
with flat bar frames in front and a flat hoop bent around the round- 
cornered frame like the old safes your company made previous to 
the time Goehler went into your employ, except that in the old safe 
the hoop was bent with an angular corner instead of being bent 
with a round corner ? 

Ans. I have not examined the St. Louis safe particularly to be 
able to tell how it is put together ; | must open the safe and take it 
apart in order to be able to tell what is beneath, whether angle bars 
or bar iron or frame; that is all. 
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R. X Q.35. Can’t you tell from looking at the front of the safe that 
it is not made of angle bars but of flat bar iron? 
O74 Ans. That is hard to tell; that is about as much as to ask 
on placing the outside of this model, Skidmore patent, before 
you and asking you to state if that is angle iron inside ; just as hard 
will it be for me to state that in reference to the St. Louis safe. 

R. X Q. 36. I did not ask you what was inside the St. Louis safe; 
I simply asked you whether the front of that safe is not made of flat 
iron bars with a flat hoop bent around the front frame. Can you 
state whether it is or is not so made ? 

Ans. I could not tell that, whether there was bar iron or not; | 
simply saw a round-cornered safe, and would have to examine it In 
order to answer the question. 

R. X Q. 37. And you have not examined it” 

Ans. Not particularly. 

C. RIPPL. 


Respondent here offers in evidence printed copy from the 
o79 Patent Office of the letters patent No. 3814, granted to W. 
McFarland January 11, 1870, for design for safes, and makes 
the same “ Respondent’s Exhibit McFarland Design Patent.” 
Adjourned till 2 o’clock p. m., Tuesday, June 17th, 1884. 
JERE. F. TWOBIG, 
Notary & Act. Sp’c'l Ex. 


Turspay, June 17th, 1884—2 p. m. 


Parties met pursuant to above adjournment. 
Same counsel present as before; also at the same time and place. 


JuLius C. H1ntz,a witness produced on behalf of respondent, being 
first duly sworn, deposes and says as follows: 


Q. 1. Please state your name, age, residence, and oceupation. 

Ans. My name is Julius C. Hintz; Iam 43 years old; reside in 
Cincinnati, Ohio, and by occupation I am manager of Mosler & 

Bahmann’s business. 
376 Q. 2. State how and when you were employed during the 
year 1881, and especially during the last three months of 
that year. 

Ans. I was with the Mosler Safe & Lock Co. as book-keeper and 
correspondent. 

Q. 3. Are you familiar with the character of safe known as the 
“round-cornered ” safe that the Mosler Safe & Lock Co. commenced 
to manufacture during the latter part of the year 1881? 

Ans. I am and was at that time. 

Q. 4. Did you about that time have any conversation with Moses 
Mosler as to who had invented, devised, or got up the round-cor- 
nered angle bar used in that safe? If you did, state when and 
where such conversation took place, as nearly as you can; what in- 
ducement or incident led to the conversation, and state it, the con- 
versation, fully. 


MOSLER, BAHMAN & CO. lt 


Objected to because calling for evidence touching the originality 
or priority of the invention or inventions herein involved, 
oii these questions having been decided in favor of Mosler in an 
interference proceeding in the Patent Office between the same 
parties, which decision has been acquiesced in by the defendants 
herein, and all evidence touching the originality or priority of this 
invention as between’ Mosler and any one connected with the de- 
fendant being, therefore, res adjudicata. 


Ans. There has been some talk among the men in the office about 
an angle iron to be used for round-cornered safes, and | asked Moses 
Mosler, who was the one that originated the mode or manner of 
making that angle, whether 1t was Mr. Hemler or Mr.Goehler. He 
said the he didn’t know and he didn’t care,as long as hehadit. The 
time of this conversation was about six weeks before I left there; 
that was abuut two weeks before Christmas, during that year; 1t may 
have been three weeks; I cannot tell. 


Cross-examination by Georce J. Murray, counsel for com- 
plainant: . 


O15 X Q. 5. Ilow long have you been manager for the Mosler, 
Bahmann & Co.? 

Ans. | commenced about the 18th of January, 18582. 

X Q. 6. You are the same J. C. Hintz whose name is signed to 
the application of G. J. H. Goehler as a witness, which application 
was In interference with the application of Moses Mosler for the in- 
vention for which the patent here in suit was granted, are you not? 

Ans. Yes; I believe I signed his application as a witness. 

XQ. 7. You were superintendent for the Mosler, Bahmann Co. at 
the time the interference was pending and had frequent conversa- 
tions and consultations with the present attorney of Mosler, Bahmann 
& Co., who was also their attorney in the interference proceedings, 
have you not? 

Ans. Yes, sir. 

X Q. 8. Did you relate the conversation you have just re- 
379 lated to the attorney of Mosler, Bahmann & Co. while the 
interference proceedings were pending ? 

A. Yes, sir. 

J. C. HINTZ. 


Adjourned by consent till Monday, the 25d inst., at 10 a. m. 
JERE FP. TWOBIG, 
Notary iL Acting Sp'cl Ix. 


JUNE 23, 18S4—10 a. m. 


Met pursuant to above-noted adjournment. 
Same counsel present as before; and by consent the examination 
is adjourned till 10 o’clock a. m. Tuesday, June 24, 1884. 
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JUNE 24, 18S4—10 a. m. 


Met pursuant to last-noted adjournment. 
Present: Same counsel as on yesterday. 


Joun Hurst, a witness produced on behalf of respondent, being 
first duly sworn, deposes and Says, In answer to interrogatories pro- 
pounded to him by James Moore, Esq., counsel for respondent, as 
follows, to wit: 

Q. 1. Please state your name, age, residence, and occupation. 

O80) Ans. My name is John Hurst; I am 51 years old; I reside 

in Cincinnati, Ohio, and by occupation [am a safe-maker; I 

did live at 453 Jones street, but am now living at 99 Central Ave., 
in said city. 

(). 2. State when, if ever, you worked at Hall’s Safe W Lock Co. 

Ans. I started there about 1865, and worked there probably three 
of four years; then I started for Mosler & Bahmann and worked 
for them a short time; from there-I went back to Hall’s again; the 
Halls I left and started to work for Mosler Bros.; after that I 
worked about six months in a tannery; then started in Mosler 
Bros., again; from there I started with the Cincinnati Safe & Lock 
Co., and since then I am working for Mosler, bahmann & Co.— 
about three years, | suppose, or somewhere about that. 

Q. 3. When did you leave the Hall Safe and Lock Co. last, and 

how long did you work at that concern at that time? 
081 Ans. About six years ago I left them, but can’t be very 
particular about it; I worked there probably a year at the 
last period. 

Q. 4. State whether you were familiar with fire-proof safes made 
upon angle bars and filled from the bottom prior to the year 1880. 
If you were, state when they were made and how the corners were 
made—whether welded or otherwise. 

Ans. I was familiar with fire-proof safes made upon angle bars 
and filled from the bottom prior to the year 1880; they were made 
in Hall’s and the corners were welded solid. 

Q. 5. Please examine model “ Respondent’s Exhibit A” attached 
to deposition of Chas. Rippl and John Hurst and state how the 
mode there shown of attaching the bottomn agrees with or differs 
from the mode in which the bottoms were attached to the safes that 
you say were made at Hall’s before 1880. 

Ans. It’s the very same thing. 
382 Q. 6. Were the corners of those safes round or square ? 
Ans. They were square. 

(. 7. Please state how the angle bar was cut, if cut at all,and you 
may refer to “ Respondent’s Exhibit Welded Round Corner No. 2,” 
if it will aid your explanation. 


Objected to as leading and suggestive of the answer desired. 


Ans. It was cut first like the “ Exhibit Welded Round Corner No. 
2;” maybe a little further in; that’s all the difference. 

Q. 8. When such a corner was first bent was it round or square ” 

Ans. It was round. 


‘ py 
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Q. 9. Did you afterwards do anything to make the angle sharp or 
square; if so, what? 

Ans. We staved it up and had to sharpen the corners on both 

sides. 
383 (). 10. Will you please explain so that a man not a 
mechanic will understand what you mean by “staving up” 
the corners ? 

Ans. When this is bent (Respondent’s Exhibit Round Corner No. 
2) it is round upon the outside; it is then heated and hammered 
upon both sides of the corner to make it square; that refers to 
safes made by Hall prior to 1880. 

Q. 11. Was this heating and hammering done before it was 
welded, or at the same time? 

Ans. It was done afterwards. 

(). 12. How did the angle, so far as the joint was concerned, and 
without reference to the round corner, compare with the Exhibit 
“Welded Round Corner No. 4?” 

Ans. It’s all the same; the joint 1s exactly the Sume, except the 
round corner. 

(). 15. At the time that these safes were being made at Hall’s 

were there any express boxes made there? If so, describe how 
384 those express boxes were made—thiat is, whether made upon 

angle bars, how such angle bars were cut, if at all, for the 
corners, whether they were welded, and what kind of corner, round 
or square, did they have. 

Ans. They were made there of angle bars; the corners were cut 
and welded solid; they were round corners. 

Q. 14. Was there any difference in the making of these angle 
bars, including the cutting and welding of the corners, other than 
that the one had round corners when finished, and the others angu- 
lar corners? lf there was any such difference, please describe it. 

Ans. There was no difference, with the exception of the corner 
and size; those express safes were very small so as to be handed. 

(). 15. State what was the reason, if there was any, other than 
fashion, why the fire-proof safe corners were staved up to make 
them angular or squar*, while the express boxes were permitted to 

be sent out with round corners. 
OSD Ans. On the express safes there was a sheet of iron out of 
ON? | lece put on the inside, and the frames Upon the outside. 
‘The hire-proot safes were panel safes, made out of pleces ; otherwise 
it was mostly fashion. There were some square express boxes made 
aut the same time. 

Q. 16. About how many of the fire-proof safes such as you have 
describ d, and of the « A Press boxes, were made at Hall’s before you 
left there about six Vyears ago ? 

Ans. That is hard LO tell: there were hundreds of them made : 
they were made right straight along, express boxes and safes. 

(). 17. Have you known such safes or safes filled from the bottom 
like “Exhibit A” made at any other factory before 1880; if so, 
; 


where and when ‘ 
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Ans. The Cincinnati Safe & Lock Ce. made them; they made no 
others at all; they were all filled from the bottom there. This was 
in 1875 or 1879. 
086 Q. 15. Were thosesafes made by the Cincinnati Safe and Lock 
Co. made upon angle bars such as you have described ? 
re . ° 
Ans. They were made on angle bars, but not the solid bars; they 
were made of four pieces joined together at the corners. 


Cross-examination by Gro. J. Murray, Esq., counsel for com- 
plainant: 


X Q. 19. What branch of the safe business do you work at? 
Ans. Outside boxes, box-making, but | worked at different work. 
X Q. 20. What kind of work were you working at at Hall’s at the 
time you say these sq uare-cornered sufes were made, and at the 
Cincinnati Safe and Lock Co., when you were working there in 1878 
or 1879? 
Ans. Box-making. 
X (). 21. Did you yourself make any of these sq uare-Cor- 
087  nered safes which you say were made upon angle bars and 
filled froin the bottom ? 
Ans. I did. 
X Q. 22. Who was foreman or superintendant at Hall’s at the 
time you made these safes ? 
Ans. ‘Tom McCormick was my foreman. I believe Mr. Corry was 
superintendent. 
X Q. 23. Did you work at Hall’s while Mr. Hember was foreman ? 
Ans. I did. 
X Q. 24. Were any square-cornered safes made upon angle bars 
and filled from the bottom at that time ? 
Ans. Not to my knowledge. 
X Q. 25. Can you state between what years you worked for the 
Hall’s Safe & Lock Co.? 
Ans. I can’t tell exactly. I worked there some six or seven differ- 
ent times. 
388 X Q. 26. You can’t state any of the years, can you, when 
you worked there ? 
Ans. Yes; I guess I can. I worked there about 1868 and 1869; 
a couple of years steady at a time; also in 1874; I am sure of that ; 
also in 1875 and 1876. 
X Q. 27. At which of these times was it that these square-cor- 
nered safes upon angle bars were made ? 
Ans. We must have made them already about 1875 or 1876. 
X Q. 28. What was the difference in the price of making these 
safes and the common square-cornered safes that were then made by 
the Hall’s Safe & Lock Co.? 


Objected to as immaterial. 


Ans. I cannot judge of it. It is divided in so many different 
appartments 
X Q. 2. Answer as to the part that you made. 
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38Y Ans. Well, there was not much difference, if any. Most of 
the time | worked day work at it. 
X Q. 30. Was there more or less work on the square-cornered 
angle-bar safe than there was on the safe the- commonly made ? 


Objected to as immaterial. 


Ans. In some departments there Was more work: In others there 
Wis I ss again. 

\ CJ. ol. But, taken al/together, was there more or less? 

Ans. I think there was less, taken alltogether, on the angle-bar 
safes than there was on the others. 

X Q. 51. Which was the stronger and better safe? 
Ans. The angle-iron safe. 


Re-examination: 


R. Q. 32. Were they still making these angle-iron safes and round- 
cornered angle-iron express boxes the last time you left 
ov the emp! vy of the Ilall Safe & Lock Co.? 

Ans. The angle-iron safes they made right straight along; 
the express boxes they made only when they got orders for them ; 
they did not keep them in stock. 

Rn. Q. 35. State, if you know, whether they have ever ceased up to 
this time to make these safes and boxes. 

Ans. They make them round-cornered now; that’s what I hear; 
1 have not been there lately. 


Recross-examination: 


R. X Q. 54. About what proportion of these safes made at Hall’s 
Safe & Lock Co. while you were there were made upon these square 
angle bars ? 

Ans. About one to eight of the common safe. 


JOHN HURST. 


Adjourned, by consent, till Monday, the 30th of June, 1884, 
10 a. m. 
JERE. F. TWOBIG, 
Notary & Act. Sp’e'l Ex. 
39) JUNE 30TH, 1884—10 a. m. 
Met pursuant to last-noted adjournment and, by consent, 
the examination is further adjourned till Monday, July 7th, 1884— 
10 a.m. 
JULY 77TH, 1884—10 a. m. 
Met pursuant to last-noted adjournment. 
Same parties present as before. 


Moses Mos_er, a witness produced on behalf of the defendant, 
being first duly sworn, deposes and says, in answer to interrogatories 
propounded to him by JAMEs Moore, Esq., counsel for defendant, 
as follows, to wit: 


Q.1. Are you the same Moses Mosler referred to in the bill of 
complaint herein as inventor? 
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Ans. I am. 
Q. 2. How are the angle bars for your round-cornered safes, such 
as described in the various patents in this suit, bent at your factory, 
hot or cold? 


o92 Ans. Well, we are not using the sameangle bars at present 
as the angle bar referred to—square-angled. We are using a 
round angle, which we term the “crescent angle.” Weare makinga 


different cut for the use of the latter angle, which is bent hot. The 
former angle was bent both cold and _ hot. 

Q. 3. How many or what proportion of the former angles were 
bent cold and used in safes? 

Ans. I cannot give an estimate, as I was seldom present when the 
angles were bent. 

(). 4. Don’t you know that at the very starl of the prior IMNnahu- 
facture that it was found impracticable to bend such angle bars 
without injuring them, except when hot, and that in your manu- 
facture from the start the angle bars were heated before they were 
bent ? 

Ans. I do not,except in cases where we received an inferior quality 

of iron. 
393 Q. 5. Can you state that any considerable number of such 
angle bars were ever bent cold, and then used in safes? If 
you can, state when any such number were bent, and the names of 
the workmen who bent them. 

Ans. I cannot. 

Q. 6. Then you don’t know, of your own knowledge, that any 
were so bent cold and used in safes? 

Ans. To the best of my knowledge, lam positive that at first they 
were bent cold. 

Q. 7. You refer now, do you not, to those bent on the 4th of No- 
vember, 1881, by Goehler, or do you mean that there was a continu- 
ous manufacture for any length of time of cold bent angle bars? 

Ans. I do not refer to those bent by Goehler or any individual 
person at the time referred to, but to the continuous use, as I re- 

member numerous complaints made to me about the iron 
094 when bending cold whenever the iron was burnt, and ealled 

the attention of Mr. Williamson, of Mitchell, Trante & Co., 
to the fact. 

Q. 8. Then, as I understand you, there was an effort for some time 
to bend these angle bars cold; can you state how long this continued 
and how long it was before all such bars were heated before attempt- 
ing to bend them? 


The question and this time of examination is objected to as im- 
material. 


Ans. There was not simply an effort, but was the practice when- 
ever the iron would beud properly; the latter part of this question 
I cannot answer cefinitely nor approximately. 

Q. 9. Can you give the names of the workmen or any of them 
who bent these angle bars cold? 


Same objection. 


— OO 
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Ans. From the best of my recollection, I can only give the 
Ud name of Stoeckle, who was one of the first to work upon these 
angles, 
@.10. Was it the blacksmiths who bent these cold angle bars, and 
was not Stoeckle a blacksmith ? 
Ans. I think it was the blacksmiths; Stoeckle was a blacksmith. 
QQ. ll. Wasn't George Goehler the foreman who had immediate 
charge of the workmen who Lent these bars up to February, 1882? 
Ans. I can’t say that he was or was not, as Mr. Hember was the 
superintendant of the works, having full charge and assigning the 
duties to Mr. Goehler, as also to all others in the iron department. 
(). 12. Then, as I understand you, Mr. Goehler did not have regu- 
lar and uniform duties to discharge between November, 1881, and 
lebruary, 1882, but his duties were subject to be changed by the 
daily orders of Mr. Hemler; is that correet ? 
Ans. Mr. ( ;ehler had only LO discharge the duties assigned 
396 to him by Mr. Hemler and it was optional with Mr. Hemler 
to assion whatever duties he chose LO have Mr. Goehler per- 
form. 
(. 13. And, as I understand you, you don’t know whether Mr. 
Goehler during this period had anything to do either with cutting 
or bending the angle bars or with the supervision of the men so 
employed ? 
same objection as before. 


Ans. I do not. 
(). 14. Then you were not in the habit of paying much attention 
to this labor yourself, were you ? 


Same objection. 


Ans. ! was not. 
Q. 15. But still you know, as | understand you, that the angle 
bars were uniformly bent cold for some time”? 


same ob} ction. 


O07 Ans. I do, from the fact of the various complaints made as 
to the quality of the iron; for if they were bent hot there 
would be no oceasion for such complaints. , 

(). 16. Do you know how long they continued to bend them cold, 
whether it was a day, a week, a month, a year or years? 

Same objection. 

Ans. I do not,; but might ascertain this information from Mr. 
Williamson or Mr. Hemler. 

(). 17. But your present recollection, as I understand you, does not 
enable you LO say whether if Was a week, a year, a month, Or a day 
that they continued to bend them cold? 

Same objection. 

Ans. It does not, — my present recollection. 

@. 18. You have stated that you do not now use the cut 
398 shown in the patents upon which this suit is based. Will 
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you please state or describe exactly the cut you do use? You 
may do this by either making a sketch upon the face of the deposi- 
tion, cutting a piece of paper, or by words alone, if that will enable 
you to do it. 

Objected to for the reasons above given and for the further reason 
that it is irrelevant to any issue in this cause, and for the still fur- 
ther reason that it misrepresents the witness’ testimony, he having 
nowhere testified that they do not use the patent in issue, but do not 
use a peculiar form of angle bar shown in that cut. 

Ans. Before answering I would like to ask my counsel if I must 
answer that question. 

Counsel for Mosler says that while believing the question to be 
irrelevant and immaterial he has no objection to its being answered, 
and instructs the witness that he may answer the question, and if 
ihe cut he is now making or the angle bar he is now using Is 
399 made in accordance with a subsequent patent he may refer 

to such patent as his answer to the question. 


Witness continues: The cut we are now using is In accordance 
with a subsequent patent, the date of which I cannot state without 
reference, but I will furnish it. After referring to the Official 
Gazette I find that the number is 284,047 and date is August 28th, 
1883. 

Q.19. In your testimony given in the interference referred to in 
the bill of complaint herein you referred several times to a safe said 
by you to have been made at your factory, either during October, 
1881, or prior thereto, and having round corners and built upon 
angle bars cut and bent like the Hemler Exhibit No. 2. You also 
stated that a careful examination up to that time had not enabled 
you to trace that safe, and that you did not know where it was. 
What I desire to ask you now is whether you now know anything 

more about it, as to its then destination or present whereabouts? 


400 (Objected to as calling for testimony relative to matters that 

have been settled in a prior adjudication between the same 
parties, and therefore is res adjudicata ; and, further, that the matter 
inguired about by a decision in the former suit is regarded as a 
decision in this case will show as immaterial.) 


Ans. I do not. 

Q. 20. Do you still adhere to the statement made by you in that 
deposition that you showed to your attorney during September, 1881, 
a paper cut of an angle bar substantially such as shown in your 
patent No. 281,640. 

(Objected to for the reasons above given.) 

Ans. If that is my testimony referring to the date, I do. 

Q. 21. But have you now a recollection, more or less distinct, of 
showing such a cut at that time to your attorney? and your atten- 

tion is called to your 83rd answer in the deposition referred to. 


401 (Same objection.) 
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Ans. I have no other recollection than the testimony referred to. 

(). 22. Will you please make the inquiry suggested by vyour- 
self in your answer to the sixteenth question above and return and 
rive specific information in answer LO said question t 

Ans. I shall endeavor to get the information. Since the above 
answer I have ascertained from Mr. Hemler that 1t was about two 
weeks that we bent them cold; that’s (rom the start. 

MOSES MOSLER. 


C'ross-examination by Gro. J. Murray, counsel for complainant: 


\ Q. 25. During the time you were making these safes upon 
square or rectangular angle bars, such as shown in the patents here 
1 suit, or up to the present time, have any safes so made and sold, 
whether made Upon angle bars which were bent hot or bent 

cold, been returned to your company by reason of any 
402 imperfection or defect in the joints formed by bending the 
angle bars, or have you had any complaint or complaints 
e Jot formed by bending these angle bars sprung apart or 
allowed the filling material to eat through and destroy or impair 
the finish of the safe ? 

Ans. We have never had any safe returned for the reasons in the 
question, nor were any complaints ever made as to the Joints. 

\ ‘J. 24. After your company commenced the manufacture of 
safes such as deseribed in the patents here in suit, have you had any 
demand or eall for the old form of safe previously made and sold 
by your company and the other safe companies In this city, and did 

or did not this new form of safe supercede the old form 
103 ~~ previously manufactured in this city and in the United States, 
so faras you know ? 

Ans. Not a single instance that [| am aware of have we had a 
eall for the old-style safe, as inquired about ; It superceded the old 
form of safe. 

X Q. 25. Can you state approximately the increase in the 
404 number of safes you have manufactured and sold since the 
introduction of sufes embodying the inv ntion described and 
claimed in the patents here in suit—that is, | want to know about 
how many more safes.per month of the new kind you manufactured 
and sold after you had commenced their manufacture than you have 
manufactured and sold previous to the introduction into use of the 
invention covered by the patents here in suit? 


(Couns { rT respondent objects LO the above. not merely because it 
is irrelevant. but as an effort to use this reeord as an advertisement. 


Ans. I ean hardly approximate the number per month without 
reference to be obtained at our office, as the increase has been quite 
rapid since we commenced to make that class of safes. 

AX Q. 26. Can you state about the extent of the increase of your 
sales after the inventions here issued were introduced into use? 
State as nearly as you can from memory. 


40D Objected to as before. 


. ) «. 
ZoH4 
" 144 THE MOSLER SAFE & LOCK CO. VS. 


Ans. I may safely say that our sales were increased at least one- 
third over the sales of safes constructed by the old method. 

X Q. 27. Prior to the introduction into use by your company of 
the inventions described and claimed in the patents here in suit, 
were there any, and, if so, about what number and proportion, of 
round-cornered safes made upon angle bars of any description made 
and sold by any safe-makers in the United States, so far as you 
know? 

Ans. I do not know of any safes having been made and sold hav. 
ing round corners with angle bars by any one previous to those 
made by the Mosler Safe & Lock Co. | 

X Q 28. Do you know of any one in the United States who adver- 
tised or pretended to make safes which were made upon round-cor- 

nered angle-bar frames, such as the safes made by your 
‘406 company, in accordance your invention, prior to the time your 

company commenced fo manufacture and sale of safes em- 
bodying the inventions deseribed and claimed in the patents here 
in suit? 

Ans. I do not. 

X Q. 29. If such safes had been made and sold, or if any safe 
company in this city or in the United States had been engaged in 
their manufacture or sale, or if such safes had been known in the 
market, would you, from your position as president of the Mosler Safe 
& Lock Co., have known of that fact ? 

Ans. From the knowledge and experience that I have had in the 
safe business, | think I would. | 

X Q. 30. Please state what knowledge and experience you have 
had in the safe business. 

Ans. I lave been connected with the safe business forthe 
407 past twenty vears; first with Diebold, Bahmann & Co., then 
with the Union Safe Factory; then with Mosler, Bahmann 
& Co. and Mosler Safe & Lock Co. for the past nine and a half 
years. My experience while with Diebold, Bahmann & Co. and 
the Union Safe Factory was quite limited, but with Mosler, Bah- 
mann & Co. I acted in the capacity of assistant to my father, who 
was president and manager of that company, and with the Mosler 
Safe & Lock Co. as manager and president since they commenced 
business. Besides, I have always paid special attention to the 
mechanical and iron departments, and have introduced all the im- 
provements used by this company. 


Re-examination: 


R. Q. 31. Is it not the fact that about the time you commenced 
to manufacture the round-cornered safe that Warner, the safe-med- 
icine man, who had been heretofore the agent for the whole product 
of Mosler, Bahmann & Co.’s factory, became the agent for the Mos- 

ler Safe & Lock Co. ? 
408 Ans. It is the fact that he became the agent of the Mosler 
Safe & Lock Co., but only for several States, as he continued to 
sell the Mosler, Bahmann & Co.’s work for some time thereafter. 
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R. Q. 32. How long thereafter did he continue to sell the Mosler, 
Bahmann & Co.’s work ? 

Ans. I cannot state definitely, but it must have been for some 
months, as we had the balance of our territory assigned to others. 

R. Q. 33. Wasn’t it the fact that your increase of product and 
sales resulted from his acting as your agent and thereby bringing 
Lo you the custom of Mosler, Bahimann & Co.? 

Ans. ‘The increase of our sales resulted partly from his acting as 
our agent, but it did not bring us the custom of Mosler, Bahmann 
& Co., as I don’t consider that any safe manufacturer has a custom 
except the agents that represent them, for almost every sale is a new 

customer. 
LOS) R. Q. 34. Do you think that your sales of round-cornered 

safes for any year since you have been making them are 
greater in number and amount than the sales of Mosler, Babmann 
& Co. of syuare-cornered safes while the patent-medicine man acted 
as theiragent? And if you have notthe information requisite to 
answer this question will you please state the largest number of 
safes you have sold in any year since you have manufactured round- 
cornered sates, so that it May be compared with a year of the pro- 
duct of Mosler, Bahmann & Co. 


} 
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Objected to as irrelevant and immaterial, unless the question re- 
fers to the number of safes of the old class of square-cornered safes 
sold by Mosler, Bahmann & Co. since the introduction into use by 
the Mosler Safe & Lock Co. of round-cornered safes made upon 
angle bars. | 

The question refers to square-cornered safes made when Warner 
was the agent of respondent. Counsel for respondent agrees that this 

whole matter is irrelevant, but aims to show by the above 
410 questions the absurdity of trying to make capital by filling 
the record up with irrelevant material. 

Counsel for complainant claims that it is relevant to show 
that the introduction of safes made like the complainant has 
been making since the introduction of the inventions here in issue 
have displaced the old safes made by both respondent and com- 
plainant prior to the inventions of Moses Mosler and upon which 
this suit is brought, and only claims that it Is only irrelevant to 
inquire about and compare the sales made by either party of the 
old style of safes made by both parties prior to Moses Mosler’s in- 
vention. 


Ans. The first part of the question I am not prepared to answer, as 
[ do not know the amount of business Mr. Warner did yearly for Mos- 
ler, Bahmann & Co., and | think it quite unfair to make any compari- 
sons whatsoever as to the amount of business done for us while Mr. 
Warner was acting as our agent and the amount done for Mosler, 
Bahmann & Co. while he was acting as their agent. for the 
411 following reasons: Firstly, Mr. Warner devoted his entire 
time and attention to the safe business while selling the 
Mosler, Bahmann & Co. work, whereas since he commenced selling 
our work his medicine business had reached such a vast magnitude 
19—248 
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that it required his entire time and attention, thereby neglecting 
his safe business, and we found to such an extent that a change 
lately was necessary ; secondly, if comparisons were made yearly as 
to the amountof business that Mr. Warner did for Mosler, Bahmann «& 
Co. it would be found to vary in sales to the number of several 
thousand. As there was no assurance of his selling any certain num- 
ber yearly, 1 would therefore prefer not to make an estimate of the 
safes sold by the Mosler Safe & Lock Co. in any one year since 
making the new round-cornered safe to be used as a basis of com- 
parison. 

R. Q. 35. I have understood you to state in cross-examination 
that prior to your manufacturing round-cornered safes upon bent 
angle bars there were no round-cornered safes made in this coun- 

try upon bent angie-bar frames. I would ask you whether 
412 youare not familiar with what are known as “ express boxes,” 

with round corners and made upon angle-bar frames, and 
made in many factories——among others, Halls Safe & Lock Co., 
ten, twelve, and fifteen years ago? 

Ans. The statement I made that prior to our making round-cor- 
nered safes upon bent angle bars I knew of no others made is cor- 
rect. Jam familiar with what is known as “express boxes” with 
round corners, but not that they were made in many factories, but 
simply that they were made by Mr. Hemler while superintendant 
of the Halls Safe & Lock Co., some ten to twelve years ago. 

R. Q. 56. Well, why were they not round-cornered safes and made 
upon bent angle bars? 


Objected to as irrelevant and immaterial and calling for an argu- 
ment, and for the further reason that it does not appear anywhere 
in the testimony that while these express-messenger boxes were well 
known for some ten or twelve years that they ever suggested the 

invention here in issue, although thought of prior to the in- 
413 vention described in the patents upon which this suit is 
brought. 

Ans. A messenger box has never been considered a safe. 

R. Q. 37. What is the difference between an express-messenger box 
and asafe? State of what material these messenger boxes are made, 
and for what they are used ; also state whether they are made upon 
bent angle bars and have round corners. 


(Objected to, Ist, as irrelevant and immaterial, and, second, because 
there are hundreds of these boxes in use, and respondent can readily 
obtain one, introduce it in evidence, and make such argument at this 
hearing as he may desire, without wasting the time and cumbering 
the record with arguments and immaterial! stuff.) 


Ans. I consider there is about as much difference between a mes- 
senger box and a safe as there is between a tin cash box and a safe, 
for the tin cash box and messenger box contain no quality 

414 whatever, being neither fire proof nor burglar proof, while « 
safe, if properly made, will withstand these two elements. 
These messenger boxes are made of tin sheet iron, and used by 
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express companies as a mode of lock-up fur transporting papers, &c., 
but are not depended upon for any quality, as the contents of a mes- 
senger box, whenever they can be, are placed in the safe. Some of 
these messenger boxes are made upon bent angle bars, and are round- 
cornered, but the majority of them are made square. 

Rt. Q. 38. And it was because these sheet-iron boxes made upon 
round-cornered angle bars, which were made ten or twelve years 
ago, were not safes, 1n your opinion, that you made the answer you 
did—that there were no round-cornered safes made upon bent angle 
bars prior to the time when your company commenced to manu- 
facture round-cornered safes. Is that right? 


(Objected to for the reasons above given, and for the further rea- 
son that it is not competent for an infringer to question the utility 
of the invention or the amount of invention involved in the device 
approximated.) 


415 Ans. I had nothing in view but to define the difference, in 
my opinion, in accordance with your request, between a mes- 

senger box and il sate. 

R. Q. 39. Question repeated. 

Ans. Yes, sir. 

Rh. Q. 40. Is there any material entering into the construction of 
a fire-proof safe intended to resist the efforts of marauders or burg- 
lars that does not also enter into the construction of these round-cor- 
nered messenger boxes ? 


Same objection as before. 


Ans. Part of the material is the same. ‘The security afforded in 
a safe is entirely different from that of a messenger box. A mes- 
senger box hasa large key lock, while a safe has a combination lock, 
and the lock, when adjusted to the outer play of the door, is made 
to resist the efforts of burglars by having a piece of tempered steel 

between the lock and outer door plate; and when the safe is 
L1G constructed as the Mosler Safe & Lock Co. construct theirs 

the lock is back of the fire-proof filling and cannot be tam- 
pered with from the outside. 

R. Q. 41. Immediately after question 37 was put to you and be- 
fore counsel dictated the objection to it that is in the record did 
hot your counsel Say to you or In your presence and for your benefit 
that there was the same difference between a messenger box and 


safe that there was between a safe and an oyster can? 


Same objection. 


Ans. My counsel did make such a casual remark, 1 think, only 
to break the monotony, or that a comparison between a messenger 
box and a safe were so striking he could not withhold the remark. 
[ am quite positive that it was not done for my benefit, as he and 
the counsel on the opposite side no doubt are fully aware that I am 
capable of forming my own opinion and giving the proper replies. 

MOSES MOSLER. 
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417 Also, at the same time and place, GeorGr J. MurRAy, a 

witness produced on behalf of respondent, being first duly 
sworn, deposes and says, in answer to interré watories propounded to 
him by James Moore, Esq., counsel for respondent, as follows, 
to wit: 

Q.1. Were you the attorney who solicited the various patents 
upon which the bill of complaint herein is founded ? 

Ans. Iam. 

Q. 2. State whether Moses Mosler at any time prior to the 4th of 
November, 1881, exhibited to you any cuts or drawings of bent 
angle bars such as is in controversy here; if he did [I want you to 
state if there are any of these in your possession or in existence, to 
your knowledge. | 

Ans. He did. I don’t think I have any of them and do not 
recollect whether I kept any at the tine. I know that I fully under- 

stood the invention as he then described it tome and know it 
418 must have been some months before the 4th of November, 

1881. I know also that more than a year, perhaps nearer 
two years, prior to that time Mr. Mosler spoke to me about getting 
up his invention in round-cornered safes and had me to—an exam- 
ination of the records for him and order copies of all the existing 
patents, if any, on round-cornered safes so that he would not make 
a safe infringing on anybody’s patent. I do not remember how that 
he went into details or explained how he contemplated making 
round-cornered safes. ‘The first recollection I now have of his show- 
ing me the peculiar cut which he used for making a round-cornered 
safe was early in the fall of 1881. I know it was months before | 
made the application for patent. 

@. 3. At this interview in the fall of 1881 did he exhibit one cut 
or several? Did he bring those cuts with him when he came to 
yuur office, or did he cut them out in your presence ? 

Ans. He brought no cuts with him that I remember. I remem- 

ber that he took a piece of paper from the table and with 
419 a penknife having scissors in it, that he carried, he bent 

the paper first to the shape of an angle bar, then cut out one 
side so as to permit it to be bent around and make a round corner. 
I remember that it did not close up accurately, but I understood 
what he wanted, knowing, after I received his suggestion, that the 
particular cut of any sized angle bar was only a question of 
geometry. 

Q. 4. Do you recollect accurately the cut that he then made upon 
that piece of paper? If you do, you will please reproduce it; or, if 
there be any cut upon “ Respondent’s Exhibit Interference Exhibits,” 
which isa copy of it, please point it out. 

Ans. I do not recollect accurately. I think he made no measure- 
ments—just cut it out by guess-work, and explained how he wanted 
it. I think his explanation was that he would have to vary the 
upper or inner cut to suit the curve of the corner required. We 
had a little conversation about it, as it required very little to ex- 
plain the matter to a mechanic. 
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420) (). 5. Then the sheets of exhibits before you has no exhibit 
that is a copy or will illustrate with any approach to accuracy 
the cut then made by Mr. Mosler? 

Ans. There are several exhibits on this sheet that illustrate the 
principle. I would not like to say that any one was an accurate 
copy of that cut, nor did I consider that cut an exact copy of what 
he wanted as to size. The general shape of the cut was like most 
of those on the sheet that have the angles that would meet short of 
the uncut web, with an inner cut next to the uncut web to permit 
the Opposite web to bend round. 

().6. Then why, if Mr. Mosler showed you a cut from which, as 
you say, you understood how to make a round corner by cutting 
out an angle bar some months before November, did you not then 
applv fora patent? 

\ns. I know of no reason, except that it is a general rule with 

me, especially with my regular clients, to advise them to first 
121 reduce their invention to practical use. I think that is the 

rule I have invariably followed with Mr. Mosler, and for the 
reason that when the invention 1s reduced to practice, or while re- 
ducing it to practice, new features may be developed that would 
enable me, as a solicitor, to obtain a better patent. 1 have now two 
applications of Mr. Mosler’s, that he explain | to me more than six 
months ago, for inventions of his that | would have no difficulty in 
preparing the applications without further instructions from him, 
but I prefer to wait until I see the perfected safe embodying these 
inventions, as I did in that case. 


Above answer objected to as an uncalled-for argument. 


Q. 7. By what event, if any, do you fix the time that this con- 
versation took place as being prior to November 4th, 1881? 

Ans. There are two events that would tix the matter in my mind 
as prior to that date. The first 1s a conversation that I had with 

Max Mosler about it; that date was fixed by letter. Mr. Max 
122 Mosler wrote me in relation to a particular invention which 

he was speaking about at that time, for which invention | 
subsequently obtained a patent for him; the other circumstance 
that fixed the time is the fact of Mr. Moses Mosler calling upon me 
with a paper cut out similar to the one he had shown me, in which 
the upper or inner cuts were straight instead of rounding, and ask- 
ing me whether or not that was not a different invention from the 
one he had previously shown me, stating at the same time that in 
experimenting with cutting and bending the bars one of his work- 
men had made the cut straight, and yet it seemed to close up when 
bent ; it was a question with him whether there was not a new prin- 
ciple in that and whether or not the workmen should not be joined 
with him as a joint inventor. 

Q. 8. Did he say at that time that he had instructed that work- 
man to make experiments, or that he desired him to do anything 
towards getting up such a safe, or that he had told him about the 
cut which he, Moses Mosler, had exhibited to you, which, as you say, 
was some time prior thereto? 
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423 Ans. I don’t remember any conversation that took place on 

that occasion except as to the propriety or impropriety of 
having the workman join in the application for the patent ; I don't 
think the name of any workman was mentioned ; my only recollee- 
tion is that the cut made which he exhibited to me was different 
from the one he had given instructions to make, in that the edges of 
the upper cut were straight in the cut made by the workman, while 
Mr. Mosler had supposed the cut would necessarily be round in order 
to make a close joint with the inner round corner, and that he 
wanted to have the patent right, whichever way it was. 

Q. 9. If Mr. Mosler made any statement at that time with refer- 
ence to having given instruction to any person to make such a safe, 
or to experiment with reference to cutting or bending such angle 
bars, will you state precisely what he said upon that matter? And, 
if you can, I wish you would give his exact language. 

Ans. I would not, after this length of time, attempt to state 
424 precisely what he said or to give his exact words upon that 
or any other occasion ; I know, generally, what bis inquiry 
was; I know that I got from him a statement of all the facts in 
relation to the matter in order to base the opinion which I gave him 
upon that occasion; I remember his saying that he wanted the 
exact facts, and it would make no difference, so far as the ex pense was 
concerned, whichever way it was, for he had spoken with the work- 
man and he was entirely willing to join him in his application and 
assign his invention, if he had made any, to him or his company, I 
am not sure which ; after hearing all the facts | gave as my opinion 
that the invention was a sole and not a joint invention and I did 
not believe the joint patent would be valid. 

Q. 10. You have not answered my question in terms or In spirit ; 
what I want to know is what Mr. Mosler then said with reference to 
his having prior thereto and prior to the workman having shown 
him the cut in question instructed that or any other workman to 

make such experiments; and if he mentioned any names 
425 of workmen that he had suggested the idea to or given such 
instruction, give his name. 

Ans. I think I have answered that question in substance. I do 
not remember that any name or names were mentioned. I assume, 
of course, that he would give his instructions, as I knew he was not 
a workman himself, and I think I said before he, Mr. Mosler, told 
me that the cut the workman made differed in theshape of its edges 
from the form of cut he had explained or shown to whomsvever he 
had given instructions. 

Q. 11. Did he say explicity that he had given instructions to any- 
body, or did you infer from the circumstances the existence of such 
instructions ? 

Ans. I have already said that I do not remember the details of 
the conversation. I know that when he first explained the matter 
to me I had instructed him to have a safe made embodying his in- 

vention, and when he told mewhat had taken place as related 
426 above I assumed that he had done so or was doing so or 
having itdone. There was no instructions that any one had 
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done anything in relation to the invention others than make the 
straight-edge cut instead of the round-edge cut. I knew also, as a 
mechanic, that the exact form of the cut was not material or a ma- 
terial part of the invention ; forif the opening was larger than what 
would be theoretically correct the iron compressing on the inside 
would fill the opening, and if a little larger it would compel the 
metal to stretch or expand on the outer curve. I did not consider 
the exact size or shape of the cut of the essense of the invention, and 
so advised him. 


GEO. J. MURRAY. 


Adjourned to 10.30 a. m., Tuesday, July Sth, 1854. 
JERE F. TWOBIG, 
Notary & Acting Spel kx. 


Turespay, July Sth, 1884—10 a. m, 


Met pursuant to above-noted adjournment. 
Same counsel present as before. 


Also GeoRGE THERWARTH, a witness produced on behalf of 
427 — respondent, being first duly sworn, deposes and says, In answer 
to interrogatories propounded to him by JAMES Moone, Ksq., 


counsel for respondent, as follows, to wit: 

(). 1. Can you speak English sufficiently well to testify, or do you 
want an interpreter ? 

Ans. No. 

Gro. W. LINDEMANN, being introduced to interpret the testimony 
of the witness Therwarth, being first duly sworn to interpret truth- 
fully, impartially, and accurately the testimony of said witness, de- 
poses and says: 

Q. 2 to the witness Therwarth: How and for whom were you 
employed during the latter purtion of the year 1881? 

Ans. The Mosler Safe & Lock Co. Iwas fixing up machinery 
and tool-maker. 

Q. 5. You are the same George Therwarth, are you not, who testi- 
fied in the interference between Moses Mosler and George J. H. 

(ioehler? 
12S Ans. Yes, sir. 

(). 4. Had you any opportunity of knowing whether the 
angle bars used for the round-cornered safes made by the Mosler 
Safe & Lock Co., the manufacture of which was commenced about 
the time referred to, were bentin a cold state or in a hotstate? And 
state what your opportunities for knowing about this matter were. 

Ans. I did the work myself; I bent the first hoops; I and Goeh- 
ler; we bent them cold. 

Q. 43. How many of those angle bars or hoops were bent cold? 


Objected to as immaterial. 
Ans. We only bent one cold. Mr. Mosler was there, too, when we 


bent this one. ‘When we got done with bending this cold we called 
Mosler. 
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Q.5. Why was it vou only bent one cold and afterwards heated 


& » gr : 
all others before bending, if that be so? 
429 Same objection. 
Ans. We bent all the rest hot. The reason that we did not bend 
anv more cold is that the hoops will spring out again. 
Q. 6. What effect did it have, if you know, upon the iron when 
you attempted to bend it cold? Did it crack or split, or what ? 
Same objection. 
Ans. At the rounding the iron cracked and split. 
Q. 7. Did they make any effort to bend others cold after the one 
that you say Goehler and yourself bent cold? 
Same objection. 
Ans. No, sir; warm. 
Q. 8. When you say, in answer to question 4,“ I did the work my- 
self,’ do you mean that you bent the first hoop with Goehler, or do 
you mean that you continued afterwards to bend or assist in 
430 bending hoops as your regular work ? 
Ans. No; that was not my work; that was an experiment, 
and I was only to make the tools for it; I oniy bent the first one. 
Q.9. Was your place in the shop such that you could know 
whether the subsequent hoops were bent hot or cold? 
Ans. Yes; I was in the blacksmith shop at the fire. The hoops 
were bent hot in the blacksmith’s shop. 


GEORGE THERWARTH, Jr. 


Counsel for respondent states upon the record that this is all the 
testimony he desires to take. 


431 THE STATE OF OHIO, | 
S ¥ ~ OO. 
Hamilton County, | 


I, Jeremiah F. Twobig, a notary public in and for the county and 
State above named, duly commissioned and qualified, and acting 
special examiner in the above-entitled cause by consent of the 
parties, do hereby certify that the above-named Charles Rippl, Julius 
C. Hintz, Moses Mosler, George J. Murray, and George Therwarth 
were by me first severally sworn to testify the truth and nothing 
but the truth, and that the depositions by them subscribed were re- 
duced to writing by me in the presence of the witnesses, respectively, 
in my presence, and were continued from day to day, as above set 
forth; that the said Gustave R. Warner and George W. Lindemann 
were by me duly sworn to faithfully, truthfully, and impartially 
interpret the testimony of the witnesses, Rippl and Therwarth, re- 
spectively ; that the answers of the said witnesses, as given by the 
said interpreters, were reduced to writing by me in the presence of 
the said witnesses and interpreters; that said depositions were taken 

by agreement of the parties, written notice being waived, and 
432 that 1 am not of counsel, attorney, or relative of either party, 
or otherwise interested in the event of this suit. 
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In testimony whereof I have hereunto set my hand and official 
seal this 12th day of July, A. D. 1884. 
JERE. F. TWOBIG. 
> OW) 
2} (}t) 
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Witnesses’ and interpreter’s fees. $1 


S37 00 


Paid by respondent. 


433 And afterward, but on the same day as last aforesaid, to 

wit, on the said the fourteenth day of July, in the year of 
our Lord one thousand eight hundred and eighty-four, came the 
said the respondents herein aforesaid, by its said solicitor aforesaid, 
and tiled — the the office of the clerk of the court aforesaid in this 
cause its certain exhibit, referred to on page 2 of the foregoing depo- 
sitions, so as aforesaid heretofore filed herein, marked “ Respondent’s 
exhibit Goeller Patent No. 1,” and which said exhibit, so as afore- 
said filed, is in the words and figures clothed as follows, to wit: 


Respe’p'?’s Ex. GorHLer Pat. No. 7. 
THe Unirep STATES OF AMERICA: 
No. 268.010. 


To all to whom these presents shall come : 

Whereas George J. H. Goehler, of Cincinnati, Ohio, has presented 
to the Commissioner of Patents a petitio praylng for the grant of 
letters patent for an alleged new and useful improvement in bending 
angle irons, he having assigned his right and interest in said im- 
provement LO the Mosler, Bahman ana Company, of sume place, i 
description of which invention is contained in the specification, of 

which a copy is hereunto annexed and made a part hereof, 
434. and has compiled with the various requirements of law in 
such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said the 
Mosler, Bahmann and Company, its suecessors or assigns, for the 
term of seventeen years from the twenty-eighth day of November, 
one thousand eight hundred and eighty-two, the exclusive right to 
make, use, and vend the said invention throughout the United 
States and the Territories thereof. 

In testimony whereof, I have hereunto set my hand and caused the 
seal of the Patent Office to be affixed, at the city of Washington, this 
twenty-eighth day of November, in the year of our Lord one thou- 
sand eight hundred and eighty-two, and of the Independence of the 
United States of America the one hundred and seventh. 

[ Patent Office of the United States of America. | 


(Signed) M. S. JOSLYN, 
Acting Secretary of the Interior. 
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Countersigned : 
E. M. MARBLE, 


Commissioner of Patents. 


(Here follows diagram marked p. 455.) 


4351 Snecifications and Drawings Annexed. 
2 PPOs \ 
Unitep STATES PATENT OFFICE. 


GrorGceE J. H. Gornter, of Cincinnati, Ohio, assignor to the Mosler, 
Bahmann & Company, of same place. 


Be nding Angle Trons. 


Specification forming part of Letters Patent No. 268,010, dated 
November 28, 1882. Application filed May 25, 1882. (No 
model.) 


To all whom it may concern: 


Be it known that I, George J. H. Goehler, a citizen of the United 
States, residing at Cincinnati, in the county of Hamilton and State 
of Ohio, have invented certain new and useful improvements in 
bending angle irons, of which the following is a specification : 

My invention consists in making an angular cove or notch in one 
of the webs of an angle iron and terminating the inner end of one 
side of said notch with a shoulder, that serves as an abutment or 
bearing, around which the other or uncut web is bent so as to pro- 
duce a secure rounded corner, and without being compelled to heat 
or weld the bar, as hereinafter more fully described and pointed out 
in the claim. 

In the annexed drawings, figure 1 is a perspective view of an 
angle iron, the vertical web of which is to be bent at the dotted line 
LZ. Fig. 2 isa similar view, but showing the horizontal web of 
the bar notched or coved. Fig. 3 is a plan of the same, the vertical 
web being sectioned. Fig. 4 is a plan of the under side of the bent 
angle iron. Tig. 5 is a perspective view of said bent angle iron. 

The angle har or stiffener, which may be composed either of iron, 
steel, or other metal, has two customary webs, A B, of any suitable 
size and weight. It being desired to bend this bar so as to form a 
rounded corner’on the vertical web A at the line Z Z (seen in Fig. 
1), and without being compelled either to heat or weld the iron, I 
proceed as follows: The first operation consists in cutting, punching, 
or otherwise removing sufficient metal from the horizontal web B to 
form a cove or notch, C, the opposite sides or edges of which, ¢ c’, are 
so converged as to insure a close miter joint when the bar is subse- 
quently bent. The edge c runs directly into the web A, while the 
other edge, c’, which is much more obtuse than the edge c, termi- 
nates at its inner end with a slightly-curved shoulder, D, which latter 
is carried into the web A, as more clearly seen in Fig. 3. After this 
opening Cec’ D has been made the cold bar is bent with suitable 


(No Model.) 
G. J. H. GOEHLER. 


BENDING ANGLE IRON. 
No. 268,010. Patented Nov. 28, 1882. 


Tra w @riatorxr. 
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appliances until the edges ¢ ec’ of the cove are brought in contact with 
each other, and thus form a perfect miter joint, as seen at E in Figs. 
4 and 5. The result of this bending operation is to produce a 
rounded and symmetrical corner, a, on the uneut web A, which 
corner is perfectly solid and as secure as any other portion of the 
bar, the intrados of said‘ corner abutting against the shoulder D, as 
more clearly shown in Fig. 5. 

From this description it is evident said shoulder serves as a ful- 
crum or bearing around which the web A is gradually bent, thereby 
preventing any straining or injuring of the fibers of the metal. 

[ claim as my invention— 

An angle iron having one of its webs, b, coved or notched angu- 
larly at Cee’, the edge ¢ of said notch being carried into the uncut 
web A, while the opposite edge, c’, is joined to said web A by a shoulder, 
D, as and for the purpose described. 

In testimony of which invention I hereunto set my hand. 

GEORGE J. H. GQEHLER. 

Witnesses : 

JAMES H. LAYMAN. 
Fr. R. McCORMICK. 


136 And afterward, but on the same day as aforesaid, to wit, 

on the said the fourteenth day of July, in the year of our Lord 
one thousand eight hundred and eighty-four, come the said respond- 
ents aforesaid herein, by its said solicitor aforesaid, and filed in the 
oftice of the clerk of the court aforesaid in this case its certain ex- 
hibit, referred to on page 2 of the foregoing depositions, so as afore- 
said heretofore filed herein, marked “ Respondent’s Exhibit, Goebler’s 
Patent No. 2,” and which said exhibit so as aforesaid filed is clothed 
in the words and figures as follows, to wit: 


Resp’p’t’s Ex. GOEHLER’S PATENT No. 2. 
THe UNITED STATES OF AMERICA: 
No. 268.011. 


To all to whom these presents shall come : 

Whereas George J. H. Goehler, of Cincinnati, Ohio, has presented 
to the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in bend- 
ing angle irons, he having assigned his right, title, and interest 

in said improvement to the Mosler, Bahman & Company, 
1537 of the same place, a description of which invention Is con- 

tained in the specifications, of which a copy is hereunto an- 
nexed and made a part hereof, and has complied with the various 
requirements of law in such cases made and provided; and 

Whereas, upon due examination made, the said complainant is 
adjudged to be justly entitled to a patent — the law: 

Now, therefore, these letters patent are to grant unto the said The 
Mosler, Bahmann and Company, its successors or assigns, for the 
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term of seventeen years from the twenty-eighth day of November, 
one thousand eight hundred and eighty two, the exclusive right to 
make, use, and vend the said invention throughout the United 
States and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this twenty-eighth day of November, in the year of our Lord one 
thousand eight hundred and eighty-two, and of the Independence 
of the United States of America the one hundred and seventh. 

[ Patent Office of the United States of America. | 
(Signed) M. S. JOSLYN, 
Acting Secretary of the Interior. 
Countersigned : 
E. M. MARBLE, 


Commissioner of Patents. 
438 Annexéd Specifications and Drawings. 
(Here follows diagram marked p. 438.) 
438] United States PATENT OFFICE. 


GreorGE J. H. Gornuer, of Cincinnati, Ohio, assignor to the Mosler, 
Bahmann & Company, of same place. 


Bending al ngle -Tvons. 


Specification forming part of Letters Patent No. 268,011, dated No- 
vember 28, 1882. Application filed May 5, 1882. (No model.) 


To all whom it may concern: 


Be it known that I, George J. H. Goehler, a citizen of the United 
States, residing at Cincinnati, in the county of Hamilton and State 
of Ohio, have invented certain new and useful improvements in 
bending angle-irons, of which the following is a specification. 

My invention comprises a process or method whereby a cold 
angle-iron can be readily bent so as to produce a secure and evenly- 
rounded corner on one of the webs, while the other web has a close 
miter-joint. This result is accomplished by first notehing and slot- 
ting transversely the web that is to be mitered, and then making a 
slot at the junction of the two webs and longitudinally of the bar, 
after which act the latter is bent, as hereinafter more fully described 
and pointed out in the claims. 

In the annexed drawings, figures 1,2, and 3 are perspective views 
of the successive notching and slotting operations. Fig. 4 is a plan 
of the upper side of the bent angle-iron. Fig. 5 is a plan of the 
under side of the same. Fig. 6 is a perspective view of the corner 
of the angle-iron. Fig. 7 is a perspective view of the same corner 
after being finished. Fig. 8 is a vertical section taken through the 
slot G of Fig. 2. Fig. 9 is a similar section taken through the slots 


G H of Fig: 3. 


ok ee 


(No Modei.) 


No. 268,011. 


G. J. H. GOEHLER. 
BENDING, ANGLE IRON. 
Patented Nov. 28, 1882. 
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A and B represent two angle-iron webs of any suitable size, the 
web A being, for the purpose of illustration, alluded to as the “ hori- 
zontal member” of the bar, and the other web, B, as the “ vertical 
member” thereof. It being desired to forin a rounded corner on the 
vertical web B at the place indreated by the dotted line C C in lig. 
1, the first step consists in making a suitable notch or cove, D, trans- 
versely of the horizontal member A. This notch is angular, and 
IS SO shaped as to cause its two converging sides to meet quite accu- 
rately, and thereby form a perfect miter-joint, E, when the angle- 
iron is finally bent. Said notch is not cut completely across the 
web A, but a solid piece of metal, I’, is left between the apex of this 
cove D and the junction or angle of the two members A and B, the 
width of this remaining interval F being about a quarter of an inch 
or more, according to the thickness of the metal. The web A hav- 
ing been thus properly notched, the next operation consists in cut- 
ting a slot, G, completely through said interval I, as seen in Figs. 
2 and 8, which slot is of course vertical with reference to said web. 
A horizontal slot, H, is then cut through the iron exactly at the 
junction of the webs A B, this slot being about one inch in length 
and as narrow as ean be made with a cold-chisel or other similar 
implement. Web Bis now bent without being heated, which bend- 
ing operation causes the two sides of the cove D to come in contact 
with each other and form a close miter-joint, E, as seen in Figs. 4, 
9, 6, and 7. While these sides of the notch are thus approaching 
each other it is evident that portion of the web A in close proxim- 
ity to the slot G must be gradually foreed outwardly through the 
other slot, H, ae emerge beyond the rounded corner of web B, as 
shown at g gy’ in Figs. 4, 5, and 6. ‘During this operation the slot H 
is gradually le ae ned, which elongation is in exact proportion to 
the de “Free of curvature linparted to the corner of the bar. 

[In some cases the angular projections q gq’ may be left intact for 
the purpese of entering suitable sockets or pits in the plates attached 
to the angle-iron, or said projections may be bent or upset against 
the rounded corner of the web Bb. prefer, however, to orind these 
projections down until they are flush with the outer surface of the 


web B, as seen in Fig. 7. A reference to this illustration will show 


that said corner is rounded very accurate ly, Is “em from projections 
of any kind, while the slots E G H are closed Up so tightly as to 
produce very secure joints. 
As the above-described method of bending angle-irons can be 
carried into operation without heating or welding the bar, consid- 
erable saving in time and labor is effected, and there is no danger 
of the metal being injured by reheating the same. Finally, the 
miter-joint E ean be very greatly strengthened by riveting one or 
more lap-plates onto the we b A. 
| claim as my invention— 
l. An angle-iron having one web, B, slotted longitudinally at H, 
while the other web, A, is notched at D, slotted transversely 
438} at G, and said iron then bent in the manner herein described. 
An angle-iron having one web, B, slotted longitudinally 
at H, while the other web, A, is notched at D, slotted transversely 
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at G, and said iron then bent in the manner. herein described, the 
projections g g’ being subsequently removed for the purpose stated. 


I testimony of which invention I hereunto set my hand. 


GEORGE J. H. GQEHLER. 


Witnesses: 
JAMES H. LAYMAN. 
J. C. HINTZ. 


439 And afterwards, but on the same day as last aforesaid, to 

wit, on the said the fourteenth day of July, in the year of our 
Lord one thousand eight hundred and eighty-four, came the said re- 
spondents aforesaid herein, by their said solicitor as aforesaid, and 
filed in the office of the clerk of the court aforesaid in this cause 
their certain exhibits, referred to on the second page of the forego- 
ing depositions, so as aforesaid heretofore filed herein, marked “ Re- 
spondent’s Exhibit Skidmore English Letters Patent,” and which 
exhibit so as aforesaid filed is clotbed in the words and figures as 
follows, to wit: 


* 


Resp'd'ts Ex. Skidmore English Letters Patent. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy froin the bound 
volumes of this office of the specification in drawing in the matter 
of the English letters patent granted Thomas Skidmore, April 7th, 
1865, number 1000, — “ improvement in the constructions of safes or 
receptacl-s for securing and protecting valuable property.” 


In testimony whereof I, Benj. Butterworth, Commissioner 
440 ~—s of Patents, have caused the seal of the Patent Office to be 
affixed this 18th day of December, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States the one hundred and eighth. 
[ Patent Office of the United States of America. ] 
(Signed) BENJ. BUTTERWORTH, 


Com ye issione Te 


ca 


279 


MOSLER, BAHMAN & Co. 159 


4 1 Safe 8. 
April 7th, A. D. 1865. No. 1000. 


Letters patent to Thomas Skidmore, of Cleveland Place, Fetten- 
hall road, Wolverhampton, in the county of Stafford, fire and 
thief proof safe-makers, for the invention of “ improvements in the 
construction of safes or receptacles for securing and protecting 
valuable property.” 

Sealed the 19th September, 1865, and dated the 7th April, 1865. 


Specification in pursuance of the conditions of the letters patent filed 
by the said Thomas Skidmore in the Great Seal Patent Office on 
the 7th October, 1865. 


To all to whom these presents shall come I, Thomas Skidmore, of 
Cleveland Place, Fettenhall road, Wolverhampton,in the county 
of Stafford, fire and thief proof safe-maker, send greeting: 


Whereas her most excellent majesty, Queen Victoria, by her 
letters patent bearing date the seventh day of April, in the year of 
our Lord one thousand eight hundred and sixty-five, in the twenty- 
eighth year of her reign, did for herself, her heirs, and successors, 

give and grant unto me, the said Thomas Skidmore, her 
442 ~~ special license that I, the said Thomas Skidmore, my execu- 

tors, administrators, and assigns, or such others as I, the said 
Thomas Skidmore, my executors, administrators, and assigns, should 
at any time agree with, and no others, from time to time and at all 
times thereafter, during the term therein expressed, should and law- 
fully might make, use, exercise, and vend within the United King- 
dom of Great Britain and Ireland, the Channel Islands, and Isle of 
Man, an invention for “improvements in the construction of safes 
or receptacles for securing and protecting valuable property,’ upon 
the condition (amongst others) that I, the said Thomas Skidmore, 
my executors or administrators, by an instrument in writing, under 
my or their or one of their hands and seals, should particularly de 
scribe and ascertain the nature of the said invention, and in what 
manner the same was to be performed, and to cause the same to be 
filed in the Great Seal Patent Office within six calendar months next 
and lnimediately after the date of the said letters patent : 

Now, know yethat I, the said Thomas Skidmore, do hereby 
declare the nature of my said invention and in what manner the 

same is to be performed to be particularly described and as- 
443 —_—certained in and by the following statement, reference being 

had to the drawings hereunto annexed and to the letters and 
figures marked thereon (that is to say): 

In the manufacture of fire-proof safes for the protection of valuable 
property it has been the practice to throw the bolts into recesses 
formed in the fire-proof chambers, which is made of thin sheet iron, 
and it has been found that by driving in a metal wedge at the 
point where the door shuts into the safe or using other force the 
door will give way easily and a space will be made so as to admit 
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In witness whereof I, the said Thomas Skidmore, bave hereunto 
set my hand and seal the fifth day of October, in the year of our 
Lord one thousand elght hundred and sixty-five. 

THOMAS SKIDMORE. [t. s.] 

Khx'd: EK. A. M., H. M. H. 


(Here follows diagram marked p. 446.) 


147 And afterward, but on the same day as last aforesaid, to 

wit, on the said the fourteenth day of July,in the year of our 
Lord one thousand eight hundred and eighty-four, came the said 
respondents herein aforesaid, by their solicitor aforesaid, and filed in 
the said the office of the clerk of the court aforesaid In this cause their 
certain exhibit referred to on page nineteen of the foregoing deposi- 
tion so as aforesaid heretofore filed in the said the office of the said 
clerk of the court aforesaid, as... * Respondent’s Exhibit MeFarland 
Design Patent,’ and which said exhibit so as aforesaid filed is clothed 
in the words and figures as follows, to wit: 


(Here follows diagram marked p. 447.) 
Resp’p’ts’ Ex. McFARLAND DESIGN PATENT. 
447} Unitep STates PATENT OFFICE. 
WintttAM McFartanp, of Williamsburg, New York. 
Design No. 3814, dated January 11, 1870. 
De sign for a Safe. 


The schedule referred Lo in these letters patent and making part of 
the same 


To all whom it may concern : 

Be it known that I, William McFarland, of Williamsburg, in the 
county of Kings and State of New York, have invented a new and 
original design for a safe; and I do hereby declare that the follow- 
ing is a full, clear, and exact description thereof, which will enable 
others skilled in the art to make and use the same, reference being 
had to the accompanying drawing, forming part of this specifica- 
tion. 

Figure 1 is a front view of a safe illustrat 
sign. 

Figure 2 is a cross-section of the same. 

Figure 3 is a perspective view of the same. 

Similar letters of reference indicate corresponding parts, 

My invention has for its object to furnish an improved design 
for a safe, which shall be equally applicable to burglar-proof and 
fire-procf safes, and which will give a neat and ornamental, and at 
the same time substantial, uppearance to the safe ; and 

It consists in the design for a safe herein shown and described. 

A is the body of the safe, the corners of which are rounded, iis 
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my improved de- 
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shown in Figs. 1, 2, and 3, said rounded corners being formed in the 
solid body ot the metal, and without angular bands upon said cor- 
ners, as shown in the drawings. 

The front and rear corners of the safe are covered with angular 
bands B, which bands are connected with longitudinal bars or narrow 
plates C, extending longitudinally along the centres of the top, bot- 
tom, and sides of the safe. 

The door D may have two or more panels, according to the size 
of the safe. 


The rounded jointless corners are the distinguishing feature of 7 
the design. 
Having thus described my invention, I claim as new, and desire 
to secure by letters’ patent, the improved design for a safe, herein 
shown and described. 
| WM. McFARLAND. 
Witnesses : : 
EDWARD HAAS. 
JAMES T. GRAHAM. 
445 And afterward, to wit, on the seventh day of October, in 
the year of our Lord one thousand eight hundred and eighty- 
four, an entry was made upon the journal of the court aforesaid in - 
this cause, and which said entry so as aforesaid made is clothed in the 
words and figures as follows, to wit 
= 
Journal Entry 2, 494. 
MosLeER SAFE AND Lock Co. 
Us. » 3008. Equity. 
Mosier, BAHMANN & Co. J 
Upon application to the court the complainant is allowed up to 
and including the 25th day of October, 1884, to take and file rebut- 
ting testimony herein. } 
And afterward, to wit, on the said the twenty-fifth day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
four, came the said the complainant herein aforesaid, by its said 
solicitor aforesaid, and filed in the said the office of the clerk of the 
court aforesaid in this cause the certain depositions of sundry wit- 
ness, in rebuttal, taken heretofore herein before David 8. Oliver, Esq., 
a notary public in and for the said the county of Hamilton and State 
of Ohio as aforesaid, on behalf of the said the complainant herein be 


aforesaid, and which said depositions so as aforesaid filed is clothed 
in the following words and figures, to wit: 
449 Depositions (by Comp'l't in Rebuttal). 


Circuit Court of the United States, Southern Dist’c- of Ohio, W. D. 
In Equity. 


Tue Mos.LeER SAFE AND Lock Co. vs. THE MosLer-BAHMANN Co. 


The defendant will take notice that the complainant will examine 
witnesses in the above-named cause, under the 67th rule in equity, - 


MOSLER, BAHMAN & CO. “TOS 


as amended, before David S. Oliver, Esq., notary public, at the office 
of Geo. J. Murray, room 28, Wiggins’ Block, S. E. cor. Fifth and 
Vine Sts., Cincinnati, Ohio, on Wednesday. the 22nd day of Oect.. 
1884, beginning said examination at 10 o’clock a. m. of said day 
and continuing from day to day until completed. 
GEORGE J. MURRAY, 


Solicitor for Compl'ts. 


cy 
Pa) 


Received COpy (et. 2 Ist, ISS L. 
JAMES MOORE. 
Re sp'd't’s Solicitor. 


bod) Cireuit Court of the United States. Southern District of ¢ hio, 
Western Division. In Equity. 


THe Mosier SAFE & Lock Co. vs. THe Mositer-BAHMANN Co. 


Depositions of witnesses taken before me, a notary public in and for 
the county of Hamilton and State of Ohio, at the time and place 
Ol Speciii din the notice hereto attached and in conformity thereto, 


Ol} behalf oO] the complainants in the abov -named cause. 


Present: Geo. J. Murray, Esq.,on behalf of complainants, and 
James Moore, Esq., on behalf of defendants 

ABRAHAM W. Sarcent, being by me first duly sworn, deposes 
and says as follows: 


(). 1. State your name, age, residence, and occupation. 

Ans. 1. Abraham W. Sargent; fifty-four years old; 83 East Third 
St.. Cincinnati, Ohio: commission salesman 

(). 2. Please state what,if any, familiarity vou had with the 
15] business of making or selling safes and give the length of 
time you were in said business, if ever, and with whom you 

were employed. 

Ans. , 4 | commenced Wn the safe bus ness 1 the fall ot 1 S64 or 
1865 with Hall’s Safe and Lock Co. and was with them until the 
fall of 1877. I have since that time sold safes for the Diebold Safe 
& Lock Co. of Canton. I was with them about a month, and then 
I sold safes for Hall’s Safe & Lock Co. on commission: since then [ 
have been selling safes on commission. I have suld of the Mosler, 
Balmann Company’s,and last January, February, and March I sold 
safes for Farrell & Co., of Philadelphia. 

(). 3. Are you familiar with the round-cornered safe having angle- 
bar frames in front and back with a sheet of metal bent around 
them to form a curve, such as are sold by the Mosler-Bahmann Co. 
and the Mosler Safe Co. Since the early part of 1SS2? 

Ans. 3. The first of those bent corners I have ever seen was 

452 those of the Mosler Safe & Lock Co. I cannot state with cer- 

tainty if it were in 1882. Mr. Mosler called me out and 

showed it to me; it might have been as long ago as 1882. I have 
seen since them made by the Mosler-Bahmann Co. 
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Q. 4. Were any safes of that character in the market, so far as you 
know, prior to the time you were shown the round-cornered safe by 
Mr. Mosler ? 

Ans. 4. No fire-proof safes I have ever seen. 

Q. 5. During the time you were engaged by the Hall Safe & Lock 
Co. or by Jos. L. Hall were any fire-proof safes made and sold hav- 
ing bent angle bars forming the front and rear frames of the safe, 
either square-cornered safes or round-cornered ? 

Ans. 5. I don’t know of any having been for sale made in that 
way. 

Q. 6. From your experience and observation which do you regard 

as the stronger and better safe—the old square-cornered safes, 
453 such as made by the Hall Safe & Lock Co. and all other 

manufacturers, so far as you know, or the round-cornered safe 
on bent angle-bar frames, having a sheet bent around forming the 
outer cover, such as made by the Mosler Sate & Lock Co. and Mosler- 
Bahman Co.? And please give reasons for your opinion. 


Objected to as immaterial. 


Ans. 6. I consider the round-cornered safe a great improvement 
over the old-style safe; I consider the one continuous plate going 
around over the corner makes it stronger. On account of the two 
plates curving, coming together at the corner with the bars on the 
corner, they will not warp in fires. The continuous welded iron bar 
going around the frout and back of the safe also makes it a great 
deal stronger; I have seen cases in the old-style safes without the 
welded bar where the backs have come entire lv off; the solid welded 
angie bar prevents that, in my opinion. 

©. 7. How do round-cornered safes sell in the market com- 
454 pared with old-style safes in use prior to their introduction ? 

Ans. 7. My experience is that parties prefer the round- 
cornered safe where they have been properly shown and explained ; 
they have told me it was a big advantage and they wouldn’t have 
any other safe. 


A. W. SARGENT. 


THEODORE MOELLERS, being first duly sworn, deposes and says as 
follows: 


Q. 1. State your name, age, residence, & occupation. 

Ans. 1. Theodore Moellers : age, forty-six ; 199 George St., Cin- 
cinnati, Ohio; am a safe-maker. 

Q. 2. How long have you been engaged in your present occupa- 
tion as safe-maker? And please state where and in what capacity you 
have been employed since you have been engaged in said business. 

Ans. 2. Next February it will be three years in my present place, 

although I have been a safe-maker between seventeen and 
455 eighteen vears; have been employed by Mosler, Bahman — for 
about one year and nine months; first I started at Hall’s 
Safe & Lock Co., during the war time; was there about two or three 
years as a journeyman and then I worked as foreman; then I 
worked at the Mosler-Bahmann Co. for about one year and nine 


<- 


ORF 


MOSLER, BAHMAN & CO. 165 


months; then since I have been with the Mosler Safe and Lock Co. 

Q. 3. In what department were you foreman while working: for 
the Hall Safe & Lock Co. ? 

Ans. 3. In the fire-proof department. 

Q. 4. While you were foreman for the Hall Safe & Lock Co., in 
the fire-proof department, were any. safes made having front and 
rear frames of continuous bent angle bars either with rounded or 
square corners? _ 

Ans. 4. Yes, sir; there were two made, I understand, forthe Vienna 
Exposition, with the front and back welded. ‘The front and back 
frames were welded. 

(). 5. Were these round or square cornered safes, and what 
bob became of them, if you know, and who was superintendant 
at the time they were made? 

Ans. 9. They were sqjuare-cornuered safes; were packed, but never 
sent; what became of them I cannot tell; Mike Hemmler was su- 
perintendant, I think. 

(). 6. Were these safes made with paneled sides and top, the same 
as the old-fashioned square safes were made, or did they have a sheet 
bent around the angle frames similar to the safes made by the Mos- 
ler Safe & Lock Co. when you first entered its employment? 

Ans. 6. Those safes were made the old way, with paneled sides, 
back, and top, and were square-cornered. 

(Q). 7. During the time you were employed by Mr. Hall or the Hall 
Safe & Lock Co. were any other safes made by said Col pany or In 
the department of which you had charge having the continuous 
angle bars forming the back and front frames of the safe similar 
to those you say were made to be sent to the Vienna Exposi- 

tion ? 
Lo7 Ans. 7. No, sir; not as leng as I was in that department. 
(). 5. Can you state the year you left the employ of the 
Hall Safe & Lock Co.? 

Ans. 8. Five years ago next June, I think. 

(). o. What would be the difference In cost between making al sufe 
having the square welded corners similar to those made while Mr. 
Hemmiler was superintendant and for the Vienna Exposition and 
the round angle-bar safe such as were made by the Mosler Safe & 
Lock Co. when you entered its employ, or the old square-cornered 
safe by Hall and others prior tothe round-cornered angle-bar safe 
Introduced by the Mosler Safe & Lock Co.? 

Ans. 9. Thesafe like the one made for the Vienna Exposition with 
the square augle frame would cost about one-third more than the 
old-style square-cornered safe. ‘The cost of the square angle frame, 

one for the Vienna Exposition, and the safe at present 
LoS made by the Mosler Safe & Lock Co. would be about the 
saimne., 

Q. 10. What is the difference in cost between making the old- 
style square-cornered safe made by Hall and others and the 
round-cornered angle-bar safe made by the Mosler Safe & Lock Co. 
during the vear 1882? 

Ans. 10. We have the machinery for making them, and the cost 
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is about the same; before we had the machinery it was a different 
thing; of course, it would cost more. 

Q. 11. During your employment by the Mosler-Bahmann Co. did 
that company make any safes upon angle-bar frames cut out and 
bent around and forming the front and rear frames of the safe either 
square cornered or round cornered ? 

Ans. 11. They did not. 

Q. 12. Since your employment by the Mosler Safe & Lock Co. 
has that company made any old-style safes such as were generally 

made before the introduction of the round-cornered angle-bar 
459 safes by the Mosler Safe & Lock Co.; and, if so, how many, if 
you know? 

Ans. 12. There were no more made after the old stock was worked 
off, except one square-cornered welded.angle frame back and front 
had to be taken off and a round-cornered angle bar put on; the 
square frame is in the factory yet. 

Q. 13. Please state, if you know, when the Mosler-Bahimann Co. 
first began to make safes having the front and rear formed of angle 
bar, having the one web of the angle bar cut away and the angle 
bars bent around to form the front and rear frames of the safe, and 
having a sheet bent around said frame to form side, back, top, and 
part and of bottom like the safes made by the Mosler Safe & Lock 
Co. when you first entered its employ. 

Ans. 13. I do not know when the first one was made; there were 
nine made while I was there. 

Q. 14. Please examine “ Respondent’s Exhibit Skidmore’s 

460 English Patent,’ now shown you, and state if you have read 

the same and understand the invention shown and described 
therein. 

Ans. 14. I have read it and understand it. 

Q. 15. Would a mechanic skilled in the art of safe-making be 
enabled from the description of said patent to make a round-cornered 
angle-bar safe such as described in the patent here in suit and such 
as made by the Mosler Safe & Lock Co. since you have been in its 
employ ? 

Ans. 15. I guess not; it is simply a square-cornered safe, except 
the corner is sharp on the outside angle. 

Q. 16. Would or would not the Skidmore English patent suggest 
to any mechanic the invention of round-cornered safes such as made 
by the Mosler Safe & Lock Co., when you entered first its employment 
in 1882? 

Ans. 16. I guess not. 

461 Q.17. Do you find in the Skidmore Englist patent a descrip- 

tion of the safe formed upon angle bars having one web cut 
away to permit the other bar to bend around and form a round- 
cornered angle-bar frame, and do you find from deseription or 
drawing of said patent that two frames so cut and bent are used to 
form the skeleton or frame of the safe, or do you find any sheet- 
metal cover bent around said angle frame to form the cover or en- 
velope of the safe? 

Ans. 17. I do not. 
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Cross-examination : 


X Q. 18. Were you present at the bending of the angle bars upon 
which the safes for the Vienna Exposition were built? Who bent 
them? Were they bent hot or cold? 

Ans. 18. I was not present; that was done in the blacksmith’s 
shop; it was done hot. 

X Q 19. In what year was this done? 

Ans. 19. I could not say. 
462 X Q. 20. Was it five vears ago or ten years ago, or fifteen 
years ago? . 

Ans. 20. Between ten and fifteen. 

X Q. 21. When did William Corry become superintendent of 
Hall’s Safe & Lock Co.? 

Ans. 21. I don’t know when it was exactly; he was first assistant 
under Harry Milward. 

X Q. 22. Were you foreman in the fire-proof department while 
Corry Was superintendant of the factory t 

Ans. 22. Yes, sir. 

X @. 25. Ilow many foremen were In the fire-proof department ? 
Ans. 25. I was the only one in the fire-proof department. 

X Q. 24. Did you know Tom McCormick, who worked. there; 
and when was he foreman in the fire-proof department, if 
163 = ever? 
Ans. 24. I know him; after I left he got my place as fore- 
man in the fire-proof department. 

X Q. 25. Now, are you sure what year vou left there ? 

Ans. 25. I think it was seven or eight years ago I left for one week 
aud was hired over again in the burglar-proof department and had 
charge of putting on locks and bolts and burglar work. 

X Q. 26. Then how long did you work in the burglar-proof de- 
partment ¢ 

Ans. 26. I think nearly two years or a little over. 

X (). 27. ‘Then you ceased to work in fire-proof departmeut be- 
tween 1875 and 1877; is that right? 

Ans. 27. Yes, sir. 

X Q. 28. You don’t know what was done in the fire-proof depart- 

ment after you went upon burglar work, do you? 
464 Ans. 28. I do not know; was on the other side of the 
square, 
JOHN THEODORE MOELLER. 

Respondent here offers in evidence certified copy of file wrapper 
and contents in the matter of the application of George J. H. Goehler, 
assignor to the Mosler Bahmann and Company, filed February 20th, 
1882, for improvements in bending angle iron for safes, and being 
the application that was in interference with Moses Mosler, marked 
“ Respondent’s Exhibit Goeller Bill and Contents.” The introdue- 
tion of said exhibit is objected to at this stage of the examination, 
and for the following reasons : 

Ist. That — is nota complete record of the interference proceedings 
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nor is it the complete application of Goehler, between which appli- 
cation and the application of Mosler for which the patent in suit was 
granted, the interference was declared. 


465  Unirep Srates oF AMERICA, eS 
State of Ohio, Hamilton County, | ~ 


I, David 8S. Oliver, a notary public in and for the county of Hamil- 
ton, State of Ohio, by consent of counsel acting examiner in the 
cause, do hereby certify that the foregoing depositions of Abraham 
W. Sargent and Theodore Moellers were taken on behalf of the com- 
plainants pursuant to the notice hereto annexed, at the time and 
place named therein; that the said witnesses were duly sworn and 
examined, and the depositions of said witnesses were reduced to 
writing and read to them by me and by them subseribed in my 
presence ; that the exhibit referred to in said evidence was intro- 
duced into evidence and identified by my signature; that George J. 
Murray appeared on behalf of complainant and James Moore on 

behalf of defendant; that 1 am not connected by blood or 
466 marriage with either of said parties nor interested, directly or 
indirectly, in the matter in controversy. 

In witness whereof I have hereunto subscribed my name and 
affixed my notarial seal on this 25th day of October, 1884. 

DAVID S. OLIVER, 
Notary Public, Hamilton Co., Ohio. 


Notary’s fee, $4.00; paid by compiainant. 
D. 8S. O. 


467 And afterward, to wit, but on the same day as last afore- 

said, to wit, on the said the twenty-fifth day of October, in the 
year of our Lord one thousand eight hundred and eighty-four, came 
the said respondents herein as aforesaid, by their said solicitor afore- 
said, and filed in the said the office of the clerk of the court afore- 
said in this cause their certain exhibit referred to on page sixteen 
of the foregoing deposition so as aforesaid hereto filed in this cause, 
and which said exhibit is therein designated “ Respondent’s Exhibit 
Goehler’s File and Contents,” and which said exhibit so as afore- 
said filed in this cause is clothed in the words and figures as fol- 
lows, to wit: 


Resp’p’t’s Ex. GoEHLER FILE AND CONTENTS. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 


To all to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the ap- 
plication of George J. H. Goehler, assignor to the Mosler, Balhmann 
and Company, filed February 20, 1882, serial number 53140, im- 
provement in bending angle irons for safes. 
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In testimony whereof I, R. G. Dyrenforth, acting Com- 

468  miuissionerof Patents, have caused the seal of the Patent Office 

to be affixed this 30th day of September, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States of America the one hundred and 
ninth. 

(Signed) R. G. DYRENFORTH, 

Acting Commissioner. 

469 etition. 


To the Commissioner of Patents: 

Your petitioner, George J. H. Goehler, a citizen of the United 
States, residing at Cincinnati, in the county of Hamilton, State of 
Ohio, prays that letters patent may be granted to the Mosler, 

Bahmann and Company, of the same place, 

Amendment Oct. for the improvement in [bending angle irons 

23, 1882. for safes, &e., &c.]* safes, as set forth in the 
annexed specification. 

And he hereby appoints James H. Layman, of Cincinnati, Ohio, 
his attorney, with full power of substitution and revocation, to 
prosecute this application, to make alterations and amendments 
therein, to receive the patent, to sign the drawings, and to transact 
all business in the Patent Office connected therewith. 

Signed at Cincinnati, Ohio, this 14th day of February, 1882. 


GEORGE J. H. GOEHLER. 
470 Specification 


To all whom it may concern: 
Be it known that I, George J. H. Goehler, a citizen of the United 
States, residing at Cincinnati, in the county of Hamilton and 
State of Ohio, have invented certain new and 
Amendment, Oct. useful improvements in [bending angle irons 
20, LSS2. for safes, «e., Ke. |" safes, of which the follow- 


Ing isa specification. 


Insert “G.” Amend- [The object of my invention is to bend 

ment, Oct. 23d, 1882. angle irons for safes, bridges, jails, and other 

metallic structures, so as to afford neat and 

perfectly secure rounded corners and without being compelled to 
heat or weld the bar. |* 


This result is accomplished by so cutting or notching one 

471 of the webs of the iron so as to permit the other web being 
readily bent to the desired degree of curvature, which bend- 

ing operation draws the edges of said notch or angular opening In 
close proximity with each other so as to afford a mitered joint for the 
cut web, as hereinafter more fully described, and pointed out in the 
claims. 


* Words and sentences enclosed in brackets erased in original. 


22248 


2Y0 


170 THE MOSLER SAFE & LOCK CO. VS. 


[My invention further consists in making suitable bands, frames, 

or hoops from angle irons with their corners 

Insert “B.”. Amend- rounded, as above described, and using two 

ment, Oct. 4, 1882. or more of said frames as a skeleton for a 

Cancelled, May 23, fire-proof safe, the top, both sides, and a 

1882. portion or all of the bottom of said safe 

being composed of a single sheet or plate of 

metal bent around and rivetted to said skeleton, as hereinafter more 
fully described, and pointed out in the claims. | * 


In the annexed drawing— 
Fig. 1 is a perspective view of an angle iron which is to be bent 
at the place indicated by the dotted line Z Z. 
_ Fig. 2 is a similar view of the bar, but showing the appropriate 
web cut or notched preparatory to being bent. 
Fig. 3 is a plan of the bent bar: 
Fig. 4 is a plan of the under side of the same. 


AT2 (Fig. 5 is a plan of a modified form of the notch or 
opening in the web of the angle 
Insert “C.” Amendment, iron. 


Oct. 4, 1882. Cancelled Fig. 6 is a front elevation of a 
May 23,1882. Cancelled safe built upon an angle-iron frame, 
May oth, 1882. having its corners rounded according 


to my invention. ]* 


The angle bar or stiffener, which may be composed either of iron, 
| steel, or other metals or compositions of metals, is made with two 
webs, A B, of any desired angle, size, and strength of material. 

It being desired to bend this bar at the line Z Z, seen in Fig. 1, 
and without being compelled either to heat or weld the iron, I pro- 
ceed as follows: 

The first step consists in cutting or punching or otherwise re- 
moving sufficient of the metal from the web B to form a cove, C, 
the opposite sides of which, cc, are of such an angle as to insure 
an accurate mitre joint when the bar 1s finally bent. 

This cove does not extend the entire width of the web B, but 
developes into an approximately triangular opening, D, the base of 
which is flush or in line with the inner face of the uppermost web A. 

The angular sides d d of this opening join the sides ¢ c of the 
473 cove, thereby affording a contraction or waste, E, and causing 

these two communicating members C E to have a dovetailed 
shape. 

This dovetailed opening having been properly formed the cold 
bar is then bent with suitable appliances until the edges ¢c of the 
cove meet and form a perfect mitre joint, C, as seen in Figs. three 
and four. 


——— 
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As a result of this proceeding the web A has a rounded and 
symmetrical corner formed on it at a, as represented in Figs. 3 
and 4. 

[t is evident that, as the contraction or waist E closes up while the 
side- ¢ c of the cove are approaching each other, the sides d d’ of the 
angular opening D must be forced toward and finally impinge 
against the inner face of web A. 

Consequently the sides d d act as bearers or abutments to prevent 
an inward bending or buckling of said web and compel the bar 
to curve or bow outwardly. 

The iron represented in Figs. 5 and 4 reveals the joint C’ and 
also renders perfectly.clear how the metal at the bend is compressed 
firmly against the sides d d. 


a 


|The above is a description of the preferred method of 

474 notching the cut web of the angle iron, but the shape of the 

opening may be modified as seen in 

[Insert “DD.” Amendment, Fig. 5, where the cove C, instead of 

Oct. 4, 1882. Cancelled having its sides ¢ ¢ at equal angles, has 

2 S52 one side, ¢, carried completely into the 

web A, while the other side, c’, is quite 
obtuse. 

Furthermore, this side, c’, joins the web A with a curved extension, 

’, which extension serves as the 
Cancelled May 23, 1882. abutement around which said web is 
bent. 

Also modifications of these openings will readily suggest them- 
selves to a person who is familiar with the art of bending metals. 

In Fig. 6 an angle iron is shown bent at four different places so 

as to form a rectangular frame with 
Cancelled May Sth, 1882. rounded corners, the ends of the iron 

being preferably welded together, 
thereby rendering said frame a continuous piece of metal. 

Of these continuous frames two or more are used as a skeleton for 
building fire-proof safes, the shell of the same being composed of a 
single sheet or piece of metal so bent as to form the top G, sides 
H H’, and portion h kh’ of the bottom, the central part of said 
bottom being made of a seperate piece, I, supplied after the fill- 
ing has been poured in. 

But, if desired, the plate may be carried along the entire 
475 bottom of the safe and the filling be poured in at the back 
or other convenient place. 

This construction of safe is readily accomplished on account of 
the easy and expeditious manner in which the metallic plate can 

be bent to fit snugly to the rounded 
Cancelled May Sth, 1882. corners of the supporting frames or 

hoops, which advantage could not be 
obtained if the plate had to be formed with perfectly square 
angles. | * 


* Words and sentences enclosed in brac kets erased in original. 
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Finally, my invention, although designed more especially for 
safes, is not to be confined to this use alone, but may be employed 
in the construction of bridges, jails, and other metallic structures. 


Claims. 


I claim as my invention— 


Insert “ E.” Amendment, (1. The within-described process of 
Oct. 4, 1882. Substitute bending rounded corners on one of 
of in amend’t July Sth, the webs of an angle iron for the 
188-. pur pose stated. 

An angle iron having one of the 

webs coved or notched and the other web bent so as to produce a 

reunded corner for the purpose stated. | * 


3. An angle iron having one of its webs, B, eoved or notched at 
Cec’ Ddd’ E and the other web, A, bent so as to afford a rounded 
corner, a, as and for the purpose described. 


476 [4. A safe constructed by bending a single sheet or 

plate of metal,G H H’h h’, around 

Insert “F.” Amendment, a number of angle-iron frames or 

Oct. 4, 1882. Cancelled hoops, having their corners rounded 
May 5th, 1882. in the manner herein described. ] * 


In testimony of which invention I have hereunto set my hand. 


GEORGE J. H. GOEHLER. 
Witnesses : 
JAMES H. LAYMAN. 
J. C. HINTZ. 


477 & 478 Oath. 


STATE OF OHIO, bas 
Hamilton County, 


George J. H. Goehler, the above-named petitioner, a citizen of the 
United States and resident of Cincinn: iti, in the county of Hamilton 
and State of Ohio, being duly sworn, deposes and says that he verily 
believes himself to be the original, first, and sole inventor of the 
improvements in bending angle irons for safes, &c., described in the 
foregoing specification; that he does not know and does not believe 
that the same was ever before know- or used; that the same has not 
been patented to him nor to others with his knowledge or consent 
in any country, and that the same has not to his knowledge been 
in public use or on sale in the United States for more than two 
years prior to this application. 


GEORGE J. H. GOEHLER. 


* Words and sentences enclosed in brackets erased in original. 
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Sworn to and subscribed before me this 14th day of February, 
1882. : 
[L. s.] DAN’L KELLY, 

Notary Public in and for Hamilton Co., Ohio. 


[Endorsed:] U. 8S. Patent Office, Feb. 20,1882. Book No. 110- 
1I5U1. Div. 13. Serial No. 53140. In the U.S. Patent Office. In 
the matter of the application of —— for letters patent 
for —. Petition, power of attorney, specification, and oath. Filed 
by 


Bending Angle Irons for Safes. Filed Feb. 20, 1882. 
479 M.L. D. Room No. 48. 


No. 53140. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
W asHinaton, D. C., Mar. 29th, 1882. 
George J. H. Goehler, care James IH. Layman, room “H” Opera 

House, Cineinnati, Ohio: 

On examination of the above case it is found that the invention 
set forth in the Ist, 2nd, and Srd claims is anticipated by English 
patent to Skidmore No. 1000, A. D. 1865. 

The subject of the fourth claim is a distinct and independent 
invention from that set forth in the first three; both cannot be 
claimed in a single application; a safe, however, is not shown, but a 
part of a safe frame. 

The claims are rejected on reference and reason given. 

J. W. JAYNE, Ee’. 

C. H. MIXER. , 


| Endorsed : | Book No. 110-1501. Rejection. Mar. 29, 1882. 


180 Bending Angle Irons. Ff h. 20, 1882. 
Od1A4V. 
M. L. D. Room No. 4S. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
Wasuineaton, D. C., May 2d, 1882. 
Geo. J. H. Goehler, care of J. H. Layman, Cincinnati, O.: 


The attorney in the above case has demanded by telegraph that 
an interference shall be declared between some application not 
identified of applicant Goehler and a pending application of one 
Mosler. 

It is not known to the office whether the application of Goeller 
referred to by telegraph is that hereinabove named, but in case it 
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should prove to be such the attorney is hereby informed that an in- 
terference 1s impossible in the present state of the case, the applica- 
tion standing rejected on reference and for cause. 

J. W. JAYNE, Ex. 


| Endorsed :] Book No. 110-1501. 2. Office letter. May 2, 1882. 


48] Model. 


In the Matter of the Application of GkorGE J. H. GoEHLER for patent 
on “ bending angle irons for safes.” Filed Feb. 20th, 1882. 53140. 


CINCINNATI. May 2nd, 1882. 
Hon. Commissioner of Patents. 

Sir: The aforesaid application is hereby amended as follows : 
Erase lines 18 and 21, inclusive, of the second page of the specifica- 
tion and cancel Fig. 6 from the drawings. 

Erase all of page 5, beginning with line 10. 

Erase lines 1 and 12, inclusive, of page 6. 

Erase the fourth claim. _ 

It will be seen that the above erasures remove from this case the 
subject-matter decided by the examiner to be a “ distinct and inde- 
pendent invention” in the official letter of March 29th, 1882. In 
regard to the reference alluded to in said letter, it is only necessary 
to state that Skidmore’s English patent described an impracticable 
invention, in proof of which assertion there is herewith inclosed two 

samples of iron bent according to applicant’s method, two 
482 samples bent according to Skidmore’s patent, and affidavits 

from three practical metal workers as to the worthlessness of 
Skidmore’s process. A comparison of these four samples will show 
that both of Goehler’s irons have perfect and well-rounded corners, 
while the two irons bent according to the specifications and draw- 
ings of the English patent are so torn and cracked at at the corners 
as to be of no account whatever. 

It is admitted, however, that Skidmore could form a secure corner 
on his bar after heating the latter, but this is the difficulty over-. 
come by applicant’s invention, as he is able to bend the very heaviest 
angle irons without reheating the same. 

Therefore, as Goehler’s invention enables a cold angle iron to 
be readily bent, while the English patent de-cribes a method that 
necessitates the reheating of the iron, it is evident the inventions 
must be dissimilar. | 

For this reason an early and favorable reconsideration of the 
case is respectfully solicited by 

Your obedient servant, JAMES H. LAYMAN, 
Attorney for said Goehler. 


483 CINCINNATI, O., May 1st, 1882. 
I, George J. H. Goehler, of Cincinnati, do hereby certify 

that I am a practical metal worker, and have been engaged in 

the business for about eighteen years. I have been engaged in the 
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manufacture of safes both in Europe and in this country for the past 
fifteen years. 

The enclosed piece ol angle iron, designated as “ George J. Ei. 
Goehler Bending Angle Irons, Exhibit A,” was bent by myself while 
the iron was cold, and the fracture in the corner was the natural 
result of such a proceeding. 

The iron is the very best quality that can be got in the market. 

‘rom my practical experience in working metal I know that 
a thousand pieces similar to this exhibit could be bent cold and 
yet not one of them would be perfect. They would all crack at the 
corner. 


GEORGE J. H. GOEHLER. 


Sworn to and subscribed before me this first day of May, 1882. 
[L. s.] SAMUEL 8S. CARPENTER, 
Notary Public in and for Hamilton Co., Ohio. 
Attest : 
JAMES H. LAYMAN. 
SAM'L 8S. CARPENTER. 
484 CINCINNATI, May 1, 1882. 
[, Charles Rippe, of Covington, Ky.,do hereby certify that lam 
a practical metal worker,and have been engaged in the business for 
the past twenty-seven vears. 

| also certify that the inclosed piece of angle iron marked “ George 
J. H. Goehler’s Bending Angle Irons, Exhibit B,’ was bent by my- 
self for the purpose of determining if such a piece of iron could be 
bent cold. 

This piece is a good quality of iron, for which the regular list 
price was paid, and although it was bent slowly and with consider- 
able care it was fractured, as seen. 

l'rom my extensive experience as a metal worker I know it is 
impossible to bend such a piece of angle iron cold without causing 
it to break at the joint and thereby be rendered unfit for use. 


CHARLES RIPPE. 


Sworn to and subscribed before me this first day of May, 1882. 


fu. s.] SAMUEL S. CARPENTER, 
485 Notary Public in and for Hamilton County, Ohio. 
Attest : 


JAMES H. LAYMAN. 
SAM’L 8S. CARPENTER. 
486 CINCINNATI, May 1, 1882. 

[, Julius C. Hintz, of Cincinnati, Ohio, do hereby certify 
that I saw Charles Rippe bend the enclosed piece of angle iron 
marked “George J. H. Goehler’s Bending Angle Iron, Exhibit Bb,” 
and know the statement over his signature to be correct. 

The cold piece of iron was bent very slowly, and before the corners 
had been carried two-thirds of the way around the metal commenced 
to break. 
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I have been eng raged in metal working for more than ten years, 
and know the result of attempting to bend angle iron while cold i 
to break at the corner 


J. C. HINTZ. 


Sworn to and subscribed before me this first day of May, 1882. 
it. 8.] SAMUEL 8. CARPENTER, 
Notary Public in and for Hamilton County, Ohio. 


Attest: 
JAMES H. LAYMAN. 
SAMUEL S. CARPENTER. 


| Endorsed : ] U. S. Patent Office, May D, “e Book No. 110- 
1501. 3. Amendment and affidavits. May 5 , 1882. 


487 Bending Angle Irons. Feb. 20, 1882. 
53140. 
M.L. D. Room No. 48. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
W AsHINGTON, D. C., May 8, 1882. 
George J. H. Goehler, care of J. H. Layman, Cincinnati, O.: 


The above application has been again examined in view of the 
amendment made to it, and the remaining claims except the 3d are 
again rejected. 

The Ist claim alleges as the invention a process, but it does not 
particularize a process, aud the invention otherwise implied is, — for 
aught that appears to the contrary, might by the reference, while 
claim 2 is plainly met by said reference. ‘The real invention ap- 
pears to be a mode of prepar- bars of angle iron to be bent into 
angular forms, and this mode should, in view of the common art of 
bending wood, no less than in view of the reference, be particularly 
specified in the claim. 

A claim to such mode is suggested in pencil note herewith en- 
closed, which, if substituted for the present Ist aud 2d claims, would, 

together with the 3rd claim, be allowed, unless additional 
488 reference should in the meantime be found. 


J. W. JAYNE, Ez'r. 


[Endorsed :] Book No. 110-1501. 4. Rejection. May 8, 1882. 
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489 Inthe Matter of the Application of Grorare J. H. GorHier 
for patent on bending angle irons for safes. Filed Febru- 

ary 20,1882. 55140. 

CINCINNATI, May 20, 1882. 
Hion. Commissioner of Patents. 

Sir: The aforesaid application is amended as follows: Erase all 
of page 1, beginning with line 19; erase line 1 of page 2; erase 
lines 15, 16, and 17 of said second page, and cancel Fig. 5 from the 
sheet of drawings. 

Erase all of page 4, beginning with “the above is,” line 21; erase 
lines 1 and 9, inclusive, of page 5. 

Respectfully submitted by your obedient servant, 
JAMES H. LAYMAN, 


Attorney for said Goeller. 


| Endorsed:] U.S. Patent Office. May 23,1882. Book No. 110- 
1501. 5. Amendment. May 23, 1882. 7 


490 Bending Angle Iron. Feb. 20th,1882. 53140. 
M. L. D. Room No. 48. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE, 
Wasninaton, D. C., May 24, 1882. 
George J. H. Goehler, care of J. H. Layman, Cincinnati, O.: 

The above case, amended, has been considered. ‘The English pat- 
ent heretofore referred to describes and illustrates a “ method of 
bending a rounded corner on one of the webs of a bar of angle iron.” 
Applicant describes and illustrates the same method, and he accom- 
plishes by it the same result; but he has improved the method by 
an addition in virture of which a rounded corner of larger curvature 
is obtained, and it is this addition or improvement, and this only, 
that he is entitled to claim, unless, perhaps, he shall conclude to 
amend the specification in a manner that shall make us distinetly 
recognize what of the method as he practices it is old and point out 
particularly what of the method has been added and is new. 

Claims 1 and 2 are again rejected. 


J. W. PAYNE, Examiner. 
| Endorsed 4 Book No. 110-1501. 5. Rejection. May 24, 1882. 
49] Bending Angle Iron. Feb. 20,1882. 53140. 
M. L. D. Room No. 48. 
DEPARTMENT OF THE INTERIOR, 
Unirep STates PATENT OFFICE, 
W asHinaton, D. C., June 30th, 1882. 
Geo. J. H. Goehler, care of J. H. Layman, Cincinnati, Ohio: 
Applicant is hereby informed that there is pending before the 
office another application for patent which describes and shows the 
23—248 
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same invention that the applicant describes and shows, and that so 
much of the invention in the two cases as is new—regard being had 
to the English patent heretofore referred to in this case—are in con- 
flict; wherefore, with the view to the declaration of interference 
between the two applications, applicant is, under office rule 96, 
allowed 10 days after, including this day, within which to amend 
lis application, if he shall elect to do so. 
J. W. JAYNE, Examiner. 


[Endorsed:} Book 110-1501. 7. Office letter. June 30th, 1882- 


492 In the Matter of the Application of GeorGE J. H. Goku er for 
patent on “ bending angle irons for safes,” &ce. Filed February 
20th, 1882. #53140. 
CINCINNATI, July 3d, 1882. 
Hon. Commissioner of Patents. 
Sir: The aforesaid application is further amended by erasing the 
first and second claims and inserting the following: 


(1. The within-described process of bending angle irons, which 
process consists in providing one of the webs 
| Insert “L.” Amend- of the bar with an inwardly cove communi- 
| ment, Oct. 4, 1882. cating with a smaller opening having shoul- 
| A. ders that serve as abutments against which 
7 the other or the uncut web is brought to bear 
so as to be bent as herein described, the angular sides of the cove 
gradually approaching each other and forming a mitre joint at the 
junction of said cut web, when the operation is finished, as set 

forth. |* 


Change the numeral of claim 3 to 2. 
Respectfully submitted by your obediant servant, 
JAMES H. LAYMAN, 


Attorney for said Goeller. 


[Endorsed:] U.S. Patent Office, July 5th, 1882. Book No. 110- 
1501. 8 Amendment. July 5, 1882. 


* Words and sentences enclosed in brackets erased in original. 
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493 Interference. 
Room No. 153. C. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
W asuinaton, D. C., July 12th, 1882. 


(U.S. Patent Office, July 15, 1882. Ex’r of Interferences ] 


George J. H. Goehler, care Jas. H. Layman, reom “ H” Opera House, 

Cinn., Ohio: 

Please find below a copy of a communication from the examiner 
concerning your application for letters patent for an improvement 
in bending angle irons for safes, No. 53140, Feb. 20, ’82. 

Very respectfully, Kk. M. MARBLE, 
Commissioner of Patents. 


Room No. 153. 


Your case above referred to is adjudged to interfere with others 
hereafter specified, and the question of priority will be determined 
in conformity with the rules. 

The statement demanded by rule 105 must be sealed up and filed 
on or before the 10th day of August, 1882, with the subject of the 
invention and name of party filing it indorsed on the envelope. 

The subject-matter involved in the interference is a single 
494 count, viz., an angle bar one of whose sides is cut away with 

a cut having straight or curved edges substantially at right 
angles, said cut meeting an angular cut, whereby the uncut side may 
be bent to bear upon the cut side to form a rounded corner. 

Covered specifically by the 2nd claims of both patents and by the 
generic Ist claim of Mosler. 

The interference is between the first claim of George J. H. Goehler, 
of Cincinnati, Hamilton Co., Ohio, No. 45140, filed Feb. 20,’82—att’y, 
Jas. H. Layman, room “H” Opera House, Cincinnati, Ohio—and 
the application of Moses Mosler, of Cincinnati, Hamilton Co., Ohio, 
No. 48793, filed Dee. 27, ’82—att’vy, Chas. A. Neale, Washington, 
D. C. 

A. M. WOOSTER, 
Act’g Ex’r. 


[Endorsed:] % 53140. Int. letter. G.J.H.Goehler. July 12th, 
1852. 


195 In the Matter of the Application of Grorce J. H. GOEHLER 
for patent on bending angle irons. Filed Feb. 20, 1882. 
= 03140. 
CINCINNATI, August 15th, 1882 
Hon Commissioner of Patents. 
Sir: You will please recognize James Moore, Esq., room 50 Pike’s 
Opera House, Cincinnati, Ohio, as my associate in the further prose- 
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cution of this application, and direct all communications in regard 
to the same to the said James Moore, and oblige 


Your obediant servant, 
JAMES H. LAYMAN, 
Attorney for said Goeller. 


[Endorsed:] U. S. Patent Office, Aug. 17th, 1882. Associate 
power of att’y to James Moore. 


496 | Room 153. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
W ASHINGTON, D. C., Sept. 2d, 1882. 
George J. H. Goehler, care of James Moore, room 50 Pike’s Opera 
House, Cincinnati, Ohio: 


No. 53140. Filed Feb. 20,1882. Bending angle iron for safes, now in 
interference with application of Mosler. 


The within case having been transmitted to the primary examiner 
for hearing of a motion, as provided for in rule 116, the motion will 
be heard on Monday, September 11th, 1882, at 1 o’clock. 

A. G. WILKINSON, £72’r. 


[Endorsed:] 10. 55140. Notice of hearing of motion. George 
J. H. Goehler. Sep. 2, 1882. 


497 Inthe Matter of the Application of Grorcre J. H. GoEHLER, 
No. 53140, for patent for “bending angle irons for safes,” 
in interference with Mosler. 
CINCINNATI, Sept. 4, 1882. 
Hon. Commissioner of Patents: 

The letter of the examiner of the 2d inst. is before me. My reasons, 
for asking the motion in question are stated in my letter of the 22nd 
ult.. and to which the examiner is referred. 

I will add that if the present title of the case be thought an im- 
pediment to granting similar claims to Goehler to what have been 
allowed Mosler, and thereby producing an issue that will dispose of 
the whole case, I will make such amendment to the title as the office 
may think necessary for that purpose. 

The motion is submitted. 

JAMES MOORE, 
Att'y for Geo. J. H. Goeller. 


| Endorsed :] U.S. Patent Office, Sept. 6, 1882. U.S. Patent Office, 
Sep. 7, 1882. 
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495 Angle Irons for Safes. Filed Feb 20, ‘82. No. 53140. 
Room No. 153. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
WASHINGTON, D. C., Sep. 28th, 1882. 
George J. H. Goehler, ass’or, &c., care of James Moore, room 50 Pike’s 

Opera House, Cinn., Ohio: 

At the request of the examiner the commissioner has remanded 
this case and the interfering application of Mosler to the primary 
examiner for further action on the merits. This action of the ex- 
aminer supercedes both motions in the case, and both applicants 
may now amend. 

The motion under rule 116 must be denied, as there was no 
irregularity in the declaration. The device is patentable and an in- 
terferance unquestionably exists. See request of commissioner of 
even date herewith. As the refusal to grant this motion deprives — 
of no rights, but opens the way for the presentation of claims, it is 
presumed that no appeal will be taken. Tl ifteen days will, therefore, 

be allowed in which to make amendments. 
409 At the expiration of that time, should action not have been 

taken, the interference will be redeclared. Since the filing of 
the motions Goehler’s application has been transferred from diy. 13 
to div. 20. Substantially the same claim as applicant’s 1st was re- 
fused to Mosler on the ground that no process in a patenable sense 
can lie in the doing of anything in the obvious and only way ap- 
plicant’s invention is believed to lie in the article, and the case, as 
tiled, would warrant the claims applicant desires to make. Should 
applicant desire to prosecute his claim for a process of bending metal 
he should disclaim all that is involved in the pending interference 
or file a separate application therefor. 

A. M. WOOSTER, Aet’g Ex’r. 

[ Endorsed :j] 11. 58140. Letter. Geo. J. H.Goehler. Sept. 28th, 

1882 


500 In the Matter of the Application of Greorce J. H. GorHLer 
for patent on “ process of bending angle irons.” Filed Feb. 

20, 1882. # 53140. 

CINCINNATI, September 27, 1882. 
Hon. Commissioner of Patents. 

Sir: You will please recognize Charles J. Gooch, Esq., Washing- 
ton, D. C., as associate attorney in connection with James Moore, 
Esq., of this city, in the further prosecution of the above-named ap- 
plication, and address all communications In regard to the case to 
the said Charles J. Gooch. 

Your obediant servant, 
JAMES H. LAYMAN, 
Attorney for said Goehler. 


[Endorsed :] U. S. Patent Office, Sep. 29, 1882. 12. 538140. 
Asso. power of att’y. George J.H.Goehler. Sept. 29, 1852. 
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501 CINCINNATI, October 2nd, 1882. 


Hon. Commissioner of Patents : 

I hereby amend the application (No. 53140) of George J. H.- 
Goehler, filed February 20, 1882, as follows : 

Ist. After line 8, page —, insert— 

“My invention further consists in making suitable bands 
or frames from angle irons, with their corners rounded, as 
above described, and using two or more of said frames as a 

“B.” skeleton for a fire-proof safe, the top, both sides, and a 
portion or all of the bottom of said safe being composed of a 
single sheet or plate of metal bent around and riveted to said 
skeleton, as hereinafter more fully described, and pointed out 
in the claim.” 

2nd. Reintroduce and add to the drawings Fig. 6, cancelled by 
amendment dated May 2nd, 1882, and number it Fig. 5. 
3rd. After line 17, page 2, insert as follows: 

“Fig. 5 is a front elevation of a safe built upon an angle- 

“C.” iron frame, having its corners rounded according to my in- 
vention.” 

4th. After line 21, page 4, insert as follows: 

“In Fig. 5 an angle iron is shown bent at four different 
places, so as to form a rectangular frame with rounded cor- 
ners, the ends of the bars being preferably welded together, 

502 thereby rendering said frame a continuous piece of metal. 

“Of these continuous frames two or more are used as a 
skeleton for building fire-proof safes, the shell of the same 
being composed of a single sheet or plate of metal so bent 
as to form the top G, the sides H H’, and portion h h’ of the 
bottom, the central part of said bottom being made of a sep- 

“TD.” erate piece, I, applied after the filling has been poured in; 
but, if desired, the plate may be carried along the entire bot- 
tom of the safe and the filling be poured in at the back or 
other conveniant place. 

“This construction of safe is readily accomplished on ac- 
count of the easy and expeditious manner in which the 
metallic plate can be bent to fit snugly to the rounded 
corners of the bottom supporting frames or hoops, which 
advantage could not be obtained if the plate had to — formed 
with perfectly square angles.” 

5th. Insert, on page 6, line 21, after the word “claims,” as fol- 
lows: 


[“ 1st. An angle bar, from one of whose webs is cut an inwardly 
converging notch, as C, to permit of the 

“E.” Insert “H.” bar being bent, said web being further cut 
Amendment, Oct. 23, out between said notch C and the uncut web, 
1882. as at D, to permit of the requisite degree of 
curvature in said bend to form a rounded 
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503 corner for a safe and at the same time to provide surface, as 


d d’, against which the uncut web may abut while being 
bent.” |* 


Sixth. Erase the claim at present marked Ist, as I intend to file 
an independent application for the process which is the subject of it. 
Seventh. Insert, after the 2d claim, as follows: 


[Srd. A safe constructed substantially by 
I’. Insert“ 1.” Amend- bending a sheet or plate of metal around 
ment, Oct. 23,1882. angle-iron frames having their corners 
curved in the manner hereinbefore de- 

scribed. |* 


JAMES MOORE, 
Alt’y for Geo. J. H. Goehler. 
CHAS. J. GOOCH, 
Solicitor of Patents, Washington, D. C. 


[ Endorsed :] U.S. Patent Office. Oct. 4,1882. 13. 53140. Amend- 
ment. George J. H. Goehler. Oct. 4, 1882. 


O04 Safes. Filed Feb. 20, ’82. 
53140. 
Room 158. 
DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
W asuinaton, D. C., Oct. 17, 1882. 
George J. H. Goehler, care Chas. J. Gooch, present: 

Considered in connection with amendment of 4th inst., the title of 
the case in both petition and specification should be amended to 
read “ improvement in safes.” 

The paragraph at top of }. ] should be cancelled or else restricted 
to the use which forms the subject of this application. 

With reference to the claims, it is suggested that claim one be 
made more generic by cancelling “as C,” in the 35d line; “C,” in the 
5th line: “as at D,’ Sth & 6th lines, and “as d d',” 9th & 10th lines. 

The 3rd claim should be made more specific. 

It is only the top and sides that are constructed of the bent sheet 
of metal. 

This should be claimed in combination with the angle-iron frames, 

whose specific construction should be set forth. 
O05 As the interferring application must be held up also, ap- 
plicant is requested to take immediate action in the matter. 
A. G. WILKINSON, Ex’r, 
Per A. M. WOOSTER, Ist Ass’t. 


[Endorsed :] 14. 53140. Letter. G. J. H. Goehler. Oct. 17, 
1882. 


* Words and sentences enclosed in brackets erased in original. 
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506 CINCINNATI, October 21, 1882. 
Hon. Commissioner of Patents: 

I hereby amend the application, No.53140, of George J. H. Goehler, 
filed February 20th, 1882, as follows: 

Ist. Change title to “improvement in safes.” 

2nd. Erase first sentence, first page of the specification, embracing 
first six lines and word “ bar” on thé seventh line, and insert. in 
place thereof as follows: 

“The object of my invention is to bend angle irons for 
safes so as to secure neat and secure rounded corners.” 


“< G 9 


3rd. Erase first claim and insert as follows: 

“1st. An angle bar from one of whose webs is cut an in- 
wardly converging notch to permit of the bar being bent, 
said web being further cut out between said notch and the 

“TI” uncut web to permit of the requisite degree of curvature in 
said bend to form a rounded corner for a safe and at the 
same time to provide surface against which the uncut web 
may abut while being bent.” 


4th. Erase the third claim and insert as follows: 
“3rd. A safe constructed by bending a sheet of metal 
around the top and sides of bent angle bars which 
507 “T” have one of their webs cut away to permit the other 
web to be bent and to provide bearings against which 
said uncut web may be so bent as to form rounded corners, 
substantially as before described.” 
GEO. J. H. GOQEHLER, 
By his atty, JAMES MOORE. 
CHAS. J. GOOCH, 
Solicitor of Patents, Washington, D. C. 


[Endorsed;] U. 8. Patent Office, Oct. 25, 1882. 15. 53140. 
Amendment. George J. H. Goehler. Oct. 25, 1882. 


508 _ Redeclaration. Interference. 
oom 153. 
DEPARTMENT OF THE INTERIOR, 
UnITED States PATENT OFFICE, 
WASHINGTON, D. C., Oct. 26th, 1852. 

[U. 8S. Patent Office, Oct. 30, 1882. Ex’r of Interferences. | 
George J. H. Goehler, care Chas. J. Gooch, asso., present : 

Please find below a copy of a communication from the examiner 
concerning your application for letters patent for an improvement in 
safes, filed Feb. 20, 1882. 

Very respectfully, EK. M. MARBLE, 


Commissioner of Patents. 
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Room No. —. 


Your case, above referred to, is adjudged to interfere with others, 
hereafter specified, and the question of priority will be determined 
in conformity with the rules. 

The statement demanded by rule 105 must be sealed up and filed 
on or before the 25 day of Noy., 1552, with the subject of the inven- 
tion and the name of the party filing it indorsed on the envelope. 
The subject-matter involved in the interference is— 

lst. Angle bar for safe frames, consisting of a right-angled 
909 iron bar, one of whose sides is cut away, leaving a straight 
or curved cut facing the uncut side, whereby the uncut side 

may be bent to bear upon said cut side to form a rounded corner. 
2nd. An angle bar for safe frames, consisting of a right-angled iron 
bar, one of the sides of which is cut away with a straight or curved 
cut meeting a right-angled cut, whereby the uncut side may be bent 

to form rounded corners. 

3rd. Ina safe the combination of the front and back frames formed 
of single-bent angle bars having one side cut away to leave straight 
~orcurved ends, upon which the uncutside is bent toform rounded cor- 
ners, and a metal sheet bent around and secured to said frames to 
form the top and sides of the safe. 

Substantially in the language of Mosler’s 1st, 2nd, and 3rd claims, 
which interfere respectively with the subject-matter of the 1st, 2nd, 
and Srd claims of Goehler. 

Parties to the interference are George J. H. Goehler, #53140, filed 
Feb. 20, 1882, Cincinnati, Ohio; att’y, Chas. J. Gooch, present, and 
Moses Mosler, #48793, filed Dee. 27, 1881, Cincinnati, Ohio; att’y, 

Chas. A. Neale, present. 
510 A. G. WILKINSON, £2’r, 
Per A. M. WOOSTER, Ist Ass’t. 


[Endorsed:] 17. 535140. G. J. H.Goehler. Int. letter. Oct. 26, 
LSS2. 

ol] WASHINGTON, D. C.., Dec.  # 1882. 
Hlon. Comm’r of Patents. 

Srr: In the matter of the interference between the applications of 
George J. H. Goehler and Moses Mosler for imp’ts in safes now pend- 
ing before the examiner of interferences, | respectfully call the at- 
tention of the ofhice to the faet that | am an associate attorney Oll 
behalf of Goehler, and I request that all notices and other com- 
munications from the office to Goehler be directed to my care. 

Very resp’y, CHAS. J. GOOCH. 

| Endorsed :| [Tnited States Patent Office, Dee. 9, 1882. Chas. J. 

Gooch to office. U.S. Patent Office, Dec. 11, 1552. 
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512 Serial No. 53140. Iix’r book No. %54,. 
1882. 
Patent No. —. {In pencil:] Wilkinson. 


George J. H. Goeller, ass’or, to “The Mosler, Bahmann & Co., of 
same place, 
Of Cincinnati, 
County of Hamilton, 
State of Ohio. 
Invention, bending angle irons for safes. 
Petition, Keb. 20, 1882. 
Afhidavit, oe ee 
Specification, me 
Drawing, 2 sheets, 
Model, 
Specimen, [In pencil:] See letters within. ] 
Kirst fee cash. 
oo “ cert, $15, Feb. 20, 1882. 
App. filed com plete whet ” 
Examined, 
Countersigned, 


sé ** ‘¢ 


. 


kor (Comm iSsi~onve’r. 


Notice of allowance, 1S8-. 
Final fee, cash, LSS-. 

« © oat. 188-. 
Patented 188-. 


Att’y or O. P. address, 

Chas. J. Gooch, asso., present. 

James Moore, Esq., room No. 50 Pike’s Opera House, Cincinnati, 
Ohio. 

Asso., C. J. Gooch, pres’t. 

James H. Layman, room “ H” Opera House, Cinn., Ohio. 


513 1882. 


Contents. 

Application papers. 

1. Rejected Mar. 29, 1882. 

2. Office letter, May 2, 1882. 

3. Amendment WX aflid: avits, May 5, 1882. 
4, Rejection, May 8, 1882. 

5. Amendment, May 23, 1882. 

6. Rejection, May 24, 1882. 

7. Office letter, June 30, 1882. 

8. Amendment, July 5th, 1882. 

9. Letter (interference), July 12, ’82. 

10. Notice of h 7% of motion, Sept. 2d, 1882. 
11. Letter, Sept. 28, ’82. 

12. Asso. pow er a att’y, Sept. 29th, 1882. 
13. Amendment, Oct. 4, 1882. 
14. Letter, Oct. 17, ’82. 
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15S. Amendment, Oct. 23d, 1883. 
16. Int. redeelared Oct. 26, 82. 
17. : 

LS. 

19. 

20). 

Title: Improvement in —. 
Esa: i. M. i. & A. Mi. 

[ Endorsed :] 2268. D.’ ’84. 


514 And afterward, to wit, on the third day of February, in 

the vear of our Lord one thousand eight hundred and eighty- 
four, — was filed in the office of the clerk of the court aforesaid in 
this cause the opinion of the court delivered upon the final decision 
of this cause, and which said opinion so as aforesaid filed is clothed 
in the words and figures as follows, to wit: 


515 Circuit Court of the United States, Southern District of Ohio. 
In Equity. 


Moster SAFE & Lock Co.” 
vs. - No. 3568. 
Mosier, Bauman & Co. } 


The plaintiff sues for infringement of three patents for improve- 
ments in fire-proof safes granted to Moses Mosler, plaintiff's assignor, 
as follows: 

l. No. 273,585; application filed February 5, 1883; letters dated 
March 6, 1885. 

The object of this invention, as stated in the specification, is to 
provide an improved means of constructing the outer casing so that 
the safe may be filled from the bottom. ‘The front and back frames 
of the safe are formed from angle bars, which have one side cut 
away, where the bends of the corners are to be made and the uncut 
side bent around to close the joint in the corner and form a frame, 
with its outer corners rounded. The meeting joint at the bottom of 
the frame is overlapped by a short angle piece, which is screwed or 
riveted to the frame, uniting the joint. A sheet-metal cover is bent 
around the top sides and around the lower rounded corners of the 
frame. Upon each edge of this cover, at the bottom of the safe and 
between the angle frames, are screwed metal bars, which pro- 
ject beyond the edges of the cover to form rests for the bot- 

tom plate. The safe is made with the customary sheet- 
516 metal box forming the interior receptacle and secured to the 

cast-metal door frame in the usual manner. ‘The tops of the 
caster frames conform to the curve of the rounded corners, and after 
the bottom plate is pushed into its place the inner bolts which secure 
the caster frames pass through the bottom plate which they secure 
and the angle frames. The patentee does not claim the bent angle 
frames nor the safe, composed of these frames and the sheet metal 
cover bent around them (the same being shown and claimed by him 
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in an application then pending), but limits his claim to the combi- 
nation, in a fire-proof safe, of the frames, the sheet metal cover bent 
around the top, sides, and lower corners, with projecting metal bars 
and removable bottom plate, substantially as deseribed. 

2. No. 281,640. This patent differs from No. 273,585 in that a 
particular description is given in the specification of the cuts in the 
side of the angle bar where the bends are to be made, but the patentee 
specifies that the shape of the cut may be varied, it only being essen- 
tial that sufficient metal be cut away on one side of the angle bar to 
permit the other or uncut side to be bent, the cut nearest the uncut 
side being in the form of a curve or curves, so that when said uncut 
side is bent to form the corner it will bear upon and be supported 
by the curved end or portion of the cut, and thus be rounded by a 
curve similar to the curve of the cut. 

The claims are as follows: 

“1. An angle bar for.safe frames consisting, substantially 

517 as before set forth, of a right-angled iron bar, one of the sides 

of which is cut away leaving a curve facing the uncut side, 

whereby said uncut side may be bent to bear upon said curve to 
form a rounded corner. 

“9. An angle bar for safe frames consisting, substantially as before 
set forth, of a right-angled iron bar, one of the sides of which is cut 
away, with curved cuts meeting a right-angled cut, whereby the 
uncut side may be bent to form rounded corners. 

“3. In asafe, the combination of the front and back frames, formed 
of single bent angle bars, having one side cut away to leave curved 
ends, upon which the uncut side is bent to form rounded corners, 
and a metal sheet, E, bent around and secured to said frames to form 
the top and sides of the safe, substantially as deseribed.” 

3. No. 283,136, dated August 14, 1883, application filed December 
11, 1882 

The claim is as follows: 

“The herein-described process of bending angle irons, which con- 
sists in cutting away a portion of one web bya cut which severs the 
two webs at their junction for adistance equal to the arcof the corner 
to be bent, and removes sufficient of metal in front of the single part 
of the uncut web to permit the same to bend to the desired angle 
and to insure the edges of the opening meeting to form a close joiut 
as the bar is bent, substantially as shown and described.” 

In the specification the sides of the angle bar are designated by 

the letters A and B. “A” represents the uncut web and “ B” 
518 thecut web. The outer opening of the cut “C” is made by 

lines at angles of forty-five degrees to the edge of the web, so 
that when the bar is bent the edges of this opening meet each other 
in atrue miter. The inner opening “ D,” which extends outward 
within converging curved lines form the angle of the bar to where 
it meets the opening “C,” extending inward from the edge of B, and 
within converging lines (the letter X suggesting the shape of the 
entire — excepting that the outer opening extends nearly to 
the angle of the bar), has a dovetailed shape, bounded by curved 
lines described from points upon the miter line and the face of the 
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uncut web A. The curved ends of the web B abut against the uncut 
side when the bar is bent, making a close joint. 

The patentee states in the specification that “the shape of the 
opening or cut-away portion of web B may be varied at will so long 
as the meeting line or lines be not extended beyond the space 
bounded by the rounded corner, and the edge lines extended to web 
és Plus 

The angle bars cut out as deseribed, it is stated in the specitica- 
tion, may be bent to the proper form by the machine represented 
by Fig. 6 in the accompanying drawings. “ In this, E represents a 
metal block having upwardly-projecting sides, serew-tapped to re- 
ceive clamping screws F. The opposite corners of the block are 
rounded to fit the inner curve of the desired corner. G is a loose 
block of iron, between which and the side of block E the uncut web 
A is clamped by serews I, the other web, Bb, resting on the block, 

the cut-away part over the rounded corner; by force applied 
919 to the projecting end of the bar it is bent around until the 
severed edges meet in a close joint.” 

“The angle bar herein shown is not claimed, as it is the subject 


_ 


of a pending application.” 

‘The safes described in these patents are filled through the bottom 
opening with fire-proot cement. ‘The bottom is then secured in 
place and the casters attached. ‘The patentee states In the specifica- 
tion forming part of letters No. 281,640 that before his invention 
safes were filled from the back, and that his safes “can be completely 
finished before the filling is put in. The filling adds greatly to the 
weight; much labor in handling is therefore saved.” 

lor the purposes of this suit these three patents may be consid- 
ered as one, containing all the claims involved. As counsel for com- 
plainant suggests, the claims are for separate and distinct but not 
for independent inventions, at least so far as the manufacture of 
safes is concerned. They might have been all included in one ap- 
plication had the patentee chosen to so present them. 

The first and second claims in letters patent No. 281,640 are for 
an angle bar for safe frames, consisting of a right-angle iron bar, 
one of the sides of which is cut away (the cuts being curved and 
meeting at a right-angle cut) leaving a curve facing the uncut side, 
whereby said uncut side may be bent to form a rounded corner. 

The patentee states in the specification that he is aware “ that it 
has been proposed to make projecting corner pieces for safes from 

angle iron, from one side of which a triangular piece was cut 
520 out to permit the opposite side to bend.” Ile also states that 

“the shape of the cut to permit the angle bar to be bent to 
form rounded corners may be varied without departing from the 
principle of my invention,” Xe. 

[In the drawings accompanying the specification forming part of 
letters patent No. 283,136, figure 5 represents a templet of card- 
board or thin sheet metal, which the patentee states he used to de- 
termine about the shape and size of the notch or cut which it is 
necessary to make to admit of the bar being bent to any desired 
angle and to make a corner of any desired curve. The templet is 
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of the shape and size of a section of the angle bar. One web is sev- 
ered by a cut at right angles to itsedge; the two webs are then sev- 
ered at their junction for some distance upon each side of the cut; 
then by bending the web so that the cut edges will pass each other 
the templet -may be bent to any curve or angle desired, and the 
lines of the cuts required to make the proper shape of opening in 
angle bars to be bent to the same curve or angle marked and fixed 
upon. Such use of the templet as a pattern is nothing new. It is 
clearly shown by the testimony that cutting an opening in one web 
of an angle bar to permit the bending of the bar toan angle or curve 
was known and used before the date claimed by complainant’s as- 
signor for his invention. Different shapes of cuts and openings are 
shown in exhibits put in evidence by respondents. Unless the pre- 

cise cuts and shape of opening shown in the drawing attached 
521 to the specification forming part of the letters patent are pat- 

entable the claims are worthless. But the patentee shows how, 
by the use of a pattern of flexible material, an old method, and famil- 
iar as the use of the carpenter's miter box, he determines the lines of 
the cuts and the shape of the opening. In this there is no exercise 
of the inventive faculty ; it is only what would occur to a mechanie 
of ordinary skill. Moreover, if the precise line of cuts and shape of 
opening shown in the drawings were patentable the patentee does 
not, as we have seen, so limit his claim, but seeks to cover varia- 
tions, which he says may be made without departing from the pee 
ciple of his invention. 

Claims 1 & 2, in letters patent No. 281,640, and the claim in let- 
ters patent No. 283,136 are therefore adjudged to be invalid. 

As to the combination claim, being the only claim in letters pat- 
ent No. 275,585, and claim 45 in letters patent No. 281,640, they are 
old, excepting only—and this is not material—that the precise lines 
of cuts and the shape of the opening of the angle bar are not found 
in safes of prior manufacture. The sheet-metal cover is old. It is 
shown in Respondent’s Exhibit St. Louis Safe. The bars C and lower 
removable plate D, claimed in No. 273,585, are old. See respond- 
ent’s Exhibit A and the deposition of John Hurst. The safes, in 
the manufacture of which they were used, were square-cornered, as 
was then the fashion, but that is not material. When the angle 
frames were bent the corners were round, and then heated and ham- 

mered upon both sides of the corners, to make them square. 
522. Respondent's testimony also exhibits that fire-proof safes were 

filled from the bottom as early as 1879, by the Cincinnati 
Safe & Lock Co., and in that-year, probably also in 1878, by Hall’s 
Safe & Lock Co. The complainant was the first to employ the com- 
bination claimed in the manufacture of round-cornered safes, but 
the change from square-cornered safes was only a change in form. 
The combination is nothing more than an aggregation, and falls 
by the application of the rulings in Hailes vs. Van Wormer, 20 Wal- 
lace, 368; Reckend: 4 rv. Faber, 92 U.S8., 347, and in Pickering v. 
McCullough, 104 U.S. 318. 

The bill is dismissed at complainant’s costs. 


a etm eam pe 
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023 Journal Entry W., 36. 


And afterward, to wit, on the third day of February, in the year 
of our Lord one thousand eight bundred and eighty-five, an entry 
was made upon the journal of the court aforesaid in this cause, and 
which said entry so as aforesaid made is clothed in the words and 
figures as follows, to wit: 


MosLerR SAFE AND Lock Co. 
vs. Equity. 
Mosier, BAHMANN & Co. 


This cause came on for hearing upon the pleadings and proofs 
and was argued by counsel; on consideration whereof the court, 
being fully advised in the premises, finds that the complainant is 
not entitled to the relief prayed for in its bill of complaint. It is 
therefore ordered, adjudged, and decreed that complainant’s bill of 
complaint be, and hereby is, dismissed at its costs. 

Whereupon the complainant, by its solicitor, prayed an appeal to 
the supreme Court of the United States, which is allowed, and the 
appeal bond fixed at the sum of one thousand dollars. 


And thereupon, afterward, to wit, on the tenth day of February, in 

the year of our Lord one thousand eight hundred and eighty-five, 

came the said the complainant herein aforesaid, by its said 

524 ~~ solicitor aforesaid, and filed in the said the office of the clerk 

of the court aforesaid in this cause itscertain appeal bond,and 

which said appeal bond so as aforesaid filed is clothed in the words 
and figures as follows, to wit: 


Appeal Bond. 
Cireuit Court of the United States, Western Division. 


Mosier SAFE AND Lock CoMPANY 
is, 
Mosier, BAHMAN AND COMPANY. 

Know all men by these presents that we, Mosler Safe and Lock 
Company, as principal, and Julius Mosler, as surety, are held and 
firmly bound unto Mosler, Bahinann and Company in the sum of one 
thousand dollars, to be paid to the said Mosk ’, Dahmann and Com- 
pany, its executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our and each of our heirs, executors, and administrators, 
firmly by these presents 

Sealed with our seals. Dated this tenth day of lebruary, 18505. 

Whereas the above-named Mosler Safe and Lock Company has 
taken an appeal to the Supreme Court of the United States to re- 


verse the — rendered in the above-entitled action by the circuit 
court of the United States for the southern district of Ohio: 
O25 Now, therefore, the condition of this obligation is such that 


if the above-named Mosler Safe and Lock Company shall 


ge 
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prosecute its said appeal to effect and answer all damages, costs, if it 
shall fail to make good its plea, then this obligation to be void ; other- 
wise to remain in full force and virtue. 
(Signed) MOSLER SAFE AND LOCK CO. [sEAt.] 
bes JULIUS MOSLER. [ SEAL. | 


Sealed and delivered in presence of— 
(Signed) CHARLES R. NEVIN. 
“ ROB’T C. GEORGI. 


The above security is approved. 
(Signed) GEORGE R. SAGE, 
District Judge of the United States, 
S, D. Oh 10, Sitting (ls Circuit Judge. 


Oath of Surety Attached. 
SOUTHERN DistatctT OF OHIO, 88 : 
I, Julius Mosler, one of the sureties above named, do solemnly 
swear that, after paying my just debts and liabilities, 1 am worth 
fifteen thousand dollars in real estate, in my own name, situate In 


the county of Hamilton, in said district. 
(Signed ) JULIUS MOSLER. 


Sworn to before me the 10th day of February, 1885. 
[Seal of the Cireuit Court, South. Dist. of Ohio. ] 
(Signed) ROB’T C. GEORGI, 
Dep. Clerk U. S. Cireuit Court, S. D. O. 


526 And thereupon, afterward, but on the same day as last afore- 

said, to wit, on the said the tenth day of February, in the 
year of our Lord one thousand eight hundred and eighty-five, there 
was issued out of the said the office of the clerk of the court aforesaid in 
this cause our certain citation to the appellee in this cause,and which 
said citation so as aforesaid issued, with the return of service of the 
same duly endorsed thereon by the marshal of the United States 
within and for the said the southern district of Ohio as made by 
him, the said the marshal aforesaid, as returned and filed by him, the 
said marshal of the district aforesaid, in the said the oftice of the 
clerk of the court aforesaid, on the twelfth day of February, in the 
year of our Lord one thousand eight hundred and eighty-five, is 
hereto attached, as follows, to wit: 


Citation. 


THe Unirep States oF AMERICA, 88 : 


To Mosler, Bahmann and Company, defendant, Greeting: 

Whereas Mosler Safe and Lock Company has lately appealed to 
the Supreme Court of the United. States from a decree lately ren- 
dered in the circuit court of the United States for the southern dis- 
trict of Ohio, made in favor of you, the said Mosler, Bahmann and 
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Company, and has filed the security required by law, you are, there- 
tore, hereby cited to appear before the said Supreme Court, at the 
city of Washington, on the second Monday of October next, to do 
and receive what may appertain to justice to be done in the premises. 

Given under my hand, at the city of Cincinnati, in the sixth cir- 
cult, this tenth day of February, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

GEORGE R. SAGE, 
District Judge of the United States, S. D. Ohio, 
Sitting and Acting as Cireuit Judge. 


027 | Endorsed:] United States circuit court, western division. 

No. 3068. Mosler Safe and Lock Company — Mosler, Bah- 
mann & Co. Citation to appellee. Filed Feb’ry 12, 1885. B. R. 
(Cowen, clerk. 


Ree'd this writ at Cincinnati, O., Feb. 10th, 1885, and served the 
same in Cincinnati, O.,as follows: On the within named, Mosler, Bah- 
mann & Co. by delivering a true copy hereof to J.C. Hintz, secre- 
tary & manager of said company, personally, Feb. 11th, 1885. 

LOT WRIGHT, U.S. M, 
By C. E. TWIFORD, Dep. 
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0228 Unrrep States OF AMERICA, 
Western Division of the Southern District of Ohio: 

|, B. R. Cowen, clerk of the circuit court of the United States 
within and for the said division and district aforesaid, do hereby 
certify that the foregoing is a true and correct manuscript of the 
record and proceedings in the cause therein named as fully and 
completely as the same remain on file and of record in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 15th day of June, 
A. D. 1885, and in the 109 year of the Independence of the United 
States of America. 

[Seal of the Circuit Court, South’n Dist. of Ohio. ] 

B. R. COWEN, 
Clerk U. 8. Cir. C’r't, S. D. O., W. D., 

By R.C. GEORGI, Deputy. 

Endorsed on cover: S. Ohio C. C. U.S. No. 248. The Mosler 
Safe & Lock Company, appellant, vs. Mosler, Bahman & Company. 
Filed, July 13, 1885. 


Supreme Court %: United States, 


OCTOBER TERM, 1887. 
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THE Mosier Sare & Lock Co., 
Appellant, 


VS. 


No. 248. 
Mosier, BAUMANN & Co., 


Appellee. 


——— oe ODO _ — 


BRIEF FOR APPELLANT. 


. — - a oe — 


GEORGE J. MURRAY, 


COUNSEL FOR APPELLANT. 


Supreme Gourt of The United States. 


October Term, 1887, No. 248. 


THe Mosier Sare & Lock Co., 
Appellant, 
Vs, 
Mos.terR, BAHMANN & Co., 


A ppellee. 


This cause comes up on appeal from a decision of 
the Cireuit Court for the Southern District of Ohio, 
dismissing complainants’ bill. The suit was brought 
on three letters patent for Lnprovements in fire-proof 
safes. 

The three patents are but divisions of one applica- 
tion. It is claimed that safes manufactured by appel- 
lees infringe all the claims of the three patents sued 
upon. 


The inventions in controversy all relate to fire- 


proof safes, and are: 
1. Means for forming hoops or frames from angle 
iron bars to make the skeleton framework for the safe. 
2. A method or process for cutting out one web of 
the angle bar so that the other web may be conven- 
iently bent to form the bar into the desired frame. 


3. A safe combining in its construction the frames so 


) 


oe 


cut and bent, and a sheet metal cover in a single piece 


bent around and secured to the frames, forming the top 


and sides of the safe. 
4. A safe combining in its construction round-cor- 


nered frames constructed from angle bars, the sheet 
metal eover bent around the top, sides and lower cor- 
ners of the frames, and removable bottom plate, the 


sie edges of which are seated and held by bars which 
are seeured to the edges of the sheet metal cover. The 
purpose of this arrangement being to provide a Cone 
venient means to introduce the fire-proof filling from 
the bottom after the safe is finished. instead of filling 
from the back before painting or finishing the safe, as 
was the general practice prior to the invention in suit. 


The method or process of forming the frames is the 
subject of Patent No. 283, 136, August 14, 1883, the 
claim of which is: 

“The herein described process of bending angle 
irons, Which consists in cutting away a portion of one 
web by a cut which severs the two webs at their june- 
tion for a distance equal to the are of the corner to be 
bent, and removes sufficient metal in front of the single 
part of the uncut web to permit the same to bend 
to the desired angle and to insure the edges of the 
opening meeting to form a close joint as the bar is bent, 
substantially as shown and deseribed.” 


The safe composed of the angle frames, sheet metal 


cover and removable bottom plate is the subject of 

Patent No. 273, 585, March 6, 1883. The claim is: 
“The combination, in a fire-proof safe, of the frames 

A, sheet metal cover B, bent around tlie top, sides and 


» 
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lower corners, with C and lower removable plate D, 
substantially as specified.” 


The peculiar angle bar frame and the safe having 
such frames and sheet metal cover bent around them is 
the subject of Patent No. 281, 640, July 17,1883. The 
claims are: 

“1. An angle bar for safe frames, consisting, sub- 
stantially as before set forth, of a right-angled iron bar, ' 
one of the sides of which is cut away, leaving a curve 
facing the uncut side, whereby said uncut side may be 
bent to bear Upol said curve to form a rounded corner.” 

“2. An angle bar for safe frames, consisting, sub- 
stantially as before set forth, of a right-angled tron bar, 
one of the sides of which is cut away, with curved cuts 
meeting a right-angled cut, whereby the uncut side may 
be bent to furm rounded corners.” 

“3. In a safe, the combination of the front and back 
frames, formed of single bent angle bars, having one 
side cut away to leave eurved ends, upon which the 
uncut side is bent to form rounded corners, and a metal 
sheet E, bent around and secured to said frames to form 
the top and sides of the safe, substantially as described.” 


All of the patents were granted upon applications 
of the inventor, Moses Mosler, Appellant's assignor. 


Prior to the inventions herein involved it was the 
general custom to construct fire proot safes upon square 
frames made from flat iron bars or strips usually about 
three or four inches wide by one-fourth to one-half inch 
thick. The top and bottom strips were as long as the 
width of the safe. The side or upright stiles were as 
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long as the height of the safe less the width of the top 
and bottom strips. The ends of the side sills abutted 
against the inner edges of the top and bottom pieces, 
and the frame was secured together by short strips or 
plates of iron lapping over the joints upon the inside, 
and riveted or screwed to the cross and upright stiles. 
After this flat metal frame was formed, a long, flat 
strip or band of metal of about the same width and 
thickness was bent into a rectangular frame or “hoop” 
as it was called, of the same size exteriorly aus the first 
frame. The edge of this frame was placed against the 
flat inside of the front or back frame and secured to it 
by anumber of short bracket pleces placed in the 
angle formed by the frame and hoop and riveted to 
each. When put together these formed an angle 
frame, one of which was used for the front, and one for 
the back of the safe. Straight angle pieces connected 
the front and back frames at the corners, and these 
were also united at their ends to the frames by plates 
riveted upon the inside.. This formed the skeleton of 
the safe. The top, bottom and sides consisted of sheet 
metal panels riveted to the frames on the inside, or 
secured to them by metal strips or cleats. The back 
was closed by a sheet metal plate the full size of the 
back frame, which was secured onto the frame after the 
filling was put in, and the safe was then finished or 
painted. 


The defects in the old method of constructing safes 
had long been felt and numerous attempts made to 
remedy them, none of which were successful, owing 
principally to the expense attending these prior efforts. 


i 


wore 


2 Ps 


The following facts appearing in the Record will not 
be disputed : 


3 

That angle bars for safe frames cut out and formed 
in the peculiar manner shown in the appellant’s patents 
here in suit, and also in the Goehler patent which re- 
spondent alleges in its answer represents the safes com- 
plained of, and which is owned by appellees, were first 
made in appellant's factory in the early winter of 1881, 
and the manufacture of safes according to the new 
method Immediately commenced, 


LI. 
That upon their introduction they completely super- 
seded the old style of safes, none of which have been 
made since in appellant's factory. 


III, 

Appellee, a few months after the introduction of the 
new safes by appellant, induced appellant's foreman, G, 
J. IL, Goehler, and others of its workmen who had be- 
come familiar with the new safe, to leave appellant's 
and enter appellee's employ for the purpose of making 
the new safes, and since that time all safes made by 
appellee have been upon the new plan. 

IV. 

That appellee procured George J. H. Goehler to 
make application for the inventions here in issue, assign 
the same to it, and demand an interference in the 
Patent Office with the then pending application of 
Moses Mosler. That the interference was declared, 
fiercely contested, priority awarded in favor of Mosler 
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by the Examiner of Interferences, and unanimously 
affirmed by the Board of Examiners in Chief, and the 
contest was then abandoned by appellee without appeal 
to the Commissioner. 


7 
That all the alleged anticipations were known to 


appellee before Goehler's application for a patent was 
made and were before the officers of the Patent Office 


and considered by them at the time the applications of 


both parties and the interference between them were 
pending. 


VI. 


That the safes made by appellee since the date of 


the patents in suit. and prior to filing the bills of com- 
plaint contain the invention shown, described and 
claimed in said patents. 


ERRORS. 


§ 
The decree of the Circuit Court dismissing the bill 
of complainant on the ground that the patents sued 
upon disclosed no patentable invention was erroneous. 


Ii. 

The Court below erred in refusing to find that de- 
fendant was estopped to deny the validity of the pat- 
ents or the novelty and utility of the inventions it 
attempted to secure patents upon, and which, ever 
since the utility and value of the inventions were 
recognized and adopted by the public, it has used con- 


- 


tinuously. to the exclusion of the safes it had thereto- 
fore been making. 


ILI. 

The Court erred in holding and deciding that 
claim 3, of letters patent No. 281, 640, and the claim 
of patent No. 273, oSo were for ageregations, and not 
legitimate combinations. 


ABSTRACT OF PLEADINGS. 


l. The Bill ef Complaint recites the invention by 
Moses Mosler of the improvements in fire-proof safes 
which are the subjects of the three patents named in 
the bill, and the grant of letters patent therefor. 

2. The assignments conveying all rights granted 
Mosler by the Government In said patents to Mosler 
Safe and Lock Company. 

3. The infringement by respondent of the said 
patents. 

4. That before the issue of the said patents the re- 
spondent procured one G. J. H. Goehler, a former em- 
ploye of complainant to prepare and execute an appli- 
cation for the same invention deseribed and claimed in 
letters patent of July 17, 1883, and August 23, 1883, 
assign his said alleged invention to it, and to file the 
said application in the United States Patent Office, and 
demand that an interference be declared with the then 
pending applications of Mosler. That an interference 
was thereupon declared, proofs taken by both parties, 
printed briefs filed and the case argued by counsel. 
That priority was decided in favor of Mosler by the 
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Examiner of Interferences; that an appeal was taken 
to the Board of Examiners in Chief, and the decision 
of the Examiner of Interferences unanimously affirmed. 
That in this decision by the Board of Examiners in 
Chief, Mosler, Bahmann & Co. acquiesced. 


-RESPONDENT’S ANSWER. 


1. Admits the application for and grant of letters 
patent to Moses Mosler. 


2. Admits the interference with letters patent of 


July 17, 1883, and the award of priority of invention 
to Mosler, but alleges that said award was made be- 
cause the invention was made by Goehler in complain- 
ant’s factory, and not because Mosler was the inventor. 

3. Admits that since the dates of the patents, and 
prior to the bringing of the suit, it made safes in 
accordance with the letters patent No. 268, 010, granted 
upon the invention of Goehler, November 28, 1882. 

4. Denies infringement and denies the novelty and 
utility of the said inventions. 

5. Charges that the inventions were in publie and 
common use prior to the said inventions by Mosler at 
the factory of Waslauck & Co., of St. Louis, at Herring 
& Co.’s safe factory in New York, and at the safe fac- 
tories of Hall, Mosler. Bahmann & Co., The Mosler 
Safe & Lock Co., all of Cincinnati, Ohio. 

6. Charges that the inventions described in said 
Mosler patents are fully described in an English patent 
to one Skidmore, No. 1000, of 1865, and in the United 
States Patents to McFarland, of November 30, 1869, 
and January 11, 1870. Record p. 1-12. 


at amg, Ay —- 
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The record in the case is made lengthy by the re- 
spondent introducing the records of both parties to the 
interference proceeding in the Patent Office. The 
testimony taken in the cause to be used at the hearing 
in the Cireuit Court is not voluminous. The testimony 
in chief on behalf of the complainant begins on p. 16 
of the Record and ends at p. 39. 

[Interference records begin on p. 39, ends on p. 247. 
Respondents’ testimony begins p. 249, ends p. 282. 


Complainant’s testimony in rebuttal begins on p. 
233 and. ends on p. 307. 

Complainant in support of its case offered in evi- 
dence printed copies of the drawings and specifications 
of the patents sued upon, which per stipulation, 
(Record p. 14) are to be considered with the same 
force and effect as if all such patents were duly certified 
by the Commissioner of Patents. 

Also certified copies of the assignments of said 
patents from Moses Mosler to Mosler Safe and Lock 
Company, complainant. 

Also affidavit of Michael Hemler which was used 
upon motion for preliminary injunction, Record p. 18. 

Respondent consents that this affidavit may be read 
upon the hearing with the same force and affect as if it 
had been taken in the form of a deposition before the 
special examiner under the 67th Rule in Equity. 
Record, p. 17. 

Also certified copies from the files of the Patent 
Office of certain papers in the matter of the interfer- 
ence between George J. H. Goehler and Moses Mosler. 
Exhibit, printed Record, p. 29-36. 
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Also certified copy of the specification, petition, 
oath and drawing as originally filed in the matter of 
the application of Goehler, which was put in interference 
with Mosler. Printed Record, p. 36 to top of 39. 

Michael Hemler, a skilled mechanic who has been 
engaged in the manufacture of safes for thirty-five 
vears, about thirty vears of which time he was engaged 
as foreman, superintendant and proprietor of Safe 
Works, testifies that he has read and fully understands 
the letters patent in suit. Is familiar with the round 
cornered safes made by Mosler, Bahmann & Co. Has 
carefully examined the “Safe Exhibit G.” and _ is 
clearly of the opinion that it contains all the inven- 
tions shown and described and pointed out in the 
claims of the patents sued upon. 


Complainant rested. 


RESPONDENT’S DEFENSE. 


Respondent offered in evidence the printed Records 
of the interference proceeding for the evident purpose 
of re-trying the interference case, and making a last 
desperate effort to appropriate to itself the inventions 
in issue. But fearing to trust to this doubtful chance 
alone, calls witness and introduces evidence attacking 
the validity of Complainant’s patents. 


For this purpose respondent introduces in evidence 
English patent to Thomas Skidmore, No. 1000, of 1865. 

A safe marked ‘“ Respondent’s Exhibit, St. Louis 
Round-cornered Safe” and McFarland’s Design, Patent 
No. 3,814, marked “ Respondent’s Exhibit McFarland’s 
Design Patent.” 
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And in support of its case introduces six witnesses, 
Rippe, Mosler, Bahmann & Co.’s foreman and one of 
its stockholders, Julius C. Hintz, respondent’s man- 
ager, John Hurst and George Thorwarth, two of re- 
spondent’s workmen, Moses Mosler, the inventor and 
patentee of the patents ‘in suit, and Murray, the 
solicitor who prosecuted Mosler’s applications for let- 
ters patent to final issue. 

The first witness, Rippe, was called to prove non- 
infringement. The second one, Hurst, for the purpose 
of proving prior public use. Thorwarth for some 
purpose not very clear, and the other three, Hintz, 
Mosler and Murray to prove that Goehler and not 
Mosler was the originator of the inventions in issue, 


INFRINGEMENT. 


On the question of infringement there can be no 
doubt. It is admitted in the answer (Record p. 11), is 
shown by the safe, Complainant’s: Exhibit G, and the 
admission per stipulation Ol) page 14 of tecord., and 
the * Respodent’s Exhibit Goehler Patent No. — 
tecord p. 274, Rippe xA. 27-33. Record p. 252-253. 


Michael Hemler, Record p. LS. 


ALLEGED ANTICIPATIONS. 
In regard to the devices set up by respondent in an- 
ticipation of the Mosler inventions it should be 


sufficient to show - 


[, 
That all of these were known to respondent at the 
time it was prosecuting the application for letters pat- 
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ent for the inventions shown, described and claimed in 
the Mosler patents upon which this suit is founded, and 
during the whole time the interference suit between 
Moses Mosler and Mosler, Bahmann & Co., was being 


SO fiercely contested. 


[| 
That they were all fully considered by the Patent 
Office Officials before the interference was declared, and 
the patents allowed by these disinterested, sworn official 
experts of the Government, notwithstanding them. 


Iii. 

That they were known to all manufacturers of safes 
long years prior to the inventions of Mosler, and not- 
withstanding such knowledge, although attempts had 
heen made to make safes upon the new plan they were 
never successfully made and introduced prior to their 
introduction by the Mosler Safe & Lock Co., after 
Moses Mosler had made his inventions and applied for 
his patents. | 

4's 

That so soon as Moses Mosler had made and intro- 
duced the new safe it completely superseded the old 
style, created a revolution in the art of safe making, 
and that none of the old style have been made as 
articles of manufacture and commerce, since the inven- 
tions of Mosler were given to the public. 


ff 


That not a single witness called upon behalf of re- 


spondent has sworn that either or all of the alleged 
anticipating devices or patents show, describe. or even 
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suggest to a skilled mechanic the inventions shown, 
described and claimed in the Mosler patents. 


Before discussing the alleged anticipating devices it 
should be first understood that complainant is not here 
claiming any and every method of forming and bend- 
ing angle iron, nor any and every kind of rectangular 
frame or part of a frame bent from angle iron. It Was, 
of course, understood long prior to the invention of 
Mosler that iron could be formed in all conceivable 
shapes. It may be conceded, in so far as appellant’s 
case is concerned, that angle bar frames, substantially 
the same as appellant's in general appearance when 
completed, could have been made without the exercise 
of the inventive faculty, and that frames having 
rounded corners had been made for a different purpose 
by methods differing from the method invented by 
Mosler. Indeed it Hay he freely coneeded that it Was 
long known that such frames, if they could be 
economically produced, would be very desirable and 
valuable in the very position they have been used by 
Mosler or his company since the Mosler invention, and 
also that it was very desirable to make the outer 
sheathing or cover of the top, bottom and sides of the 
safe of a single sheet, and thus avoid the numerous 
joints which were unavoidable in the construction of 
the ordinary safe, and through which the silicie acid of 
the filling would escape and eat away the paint, thus 
marring the appearance of the safe. 

Appellant is claiming that Moses Mosler was the 
first one to devise an economical method of forming 
such angle bar frames. That he was the first one to 
invent and introduce to the public a round cornered 


4 


safe constructed, or built Upon such frames, and. 2 
sheathing or cover of a single plece secured around 
such frames, or angle bar frames of any kind. That 
he was the first to invent and construct a safe upon 
round cornered angle bar frames having a sheet of 
metal bent around the top, sides and lower corners of 
these fraines, and cA removable Lottom seated Ubpot bars 
secured to the edees of this sheet sO that the sate could 
be conveniently filled after it was finished. 

The allegved anticipations do not show or suggest il 
single feature of the inventions specified in the claims 
of the Mosler patents or either of them. 


SKIDMORE’S ENGLISH PATENT. 

This describes sections of some kind of bent angle 
pleces which are dove-tailed into the burglar-proof 
plates of a safe to prevent the prying of the * ne from 
the door, and to interpose an obstruction to the 
entrance of wedges. It forms the inner jamb or ledge 
against which the door closes. It contains not the 
slightest suggestion of Mosler’s invention, and no 
witness testifies that it does. The only witness asked 
about it by respondent’s counsel is the witness Rippe, 
a stockholder and officer of respondent's company, and 
he only testifies that it contains sufficient information 
to enable a mechanic skilled in this branch of art to 
produce the “Skidmore model,” and this in answer to a 
leading question properly objected to. Question 10, p. 
250, Keeord. 

[In the prosecution of Goehler’s applicatian which 
was in interference with Mosler’s application, this same 


Skidmore patent was cited against the claim now sued 
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upon, and Mosler, Bahmann X ('o.'s counsel sueceeded 
in convincing the Examiner that the reference was not 
pertinent. And te convince the examiner produced an 
affidavit from this same witness, Rippe. (Record, p. 
295). Skidmore’s patent shows simply “a protecting 
corner plece for safes,” and this, it is admitted in 
Mosler’s patent, was old. 
‘ 

The MeFarland design patent has not a_ single 
feature of Mosler’s invention, and no witness swears 
that it has. There is no description setting forth how 
the safe is constructed. It is asserted in the specitica- 
tion of this patent that ‘the rounded jointless corners 
are the distinguishing features of the design.” There 
is not one word of testimony to prove that such a sate 
ever was, or could be made. 

Neither applicant's safe nor the infringing safe has 
such jointless corners. Jointless corners could only be 
formed by casting. The drawings show angle bands 
around the front and back of the safe, which are con- 
nected by longitudinal bars or plates. It shows a 
frame built around the safe proper, if it shows any 
thing. This is the reverse of what is shown, described 
and claimed in Mosler’s patent and embodied in the 
infringing safe. 


The St. Louis Safe has simply the old, flat metal 
frames, with the corners ground off. No angle bar 
frame is used in its construction. The safe was a fail- 
ure. It never went into general use. No one testities 
that it did. 


[It was known long before Mosler applied for the 
patents here in issue, that a round cornered safe with 
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a single sheet bent around the front and back frames 
was very desirable; to use a hackneyed expression it 
was indeed “a long felt want.” And many efforts were 
made to supply this want.. Mosler himself was one of 
the first to undertake the task, and had a machine 
made to bend the sheets for just such safes as the St. 
Louis Sate, Exhibit Goehler’s Interference, Record |). 
88. But few of these were made because no means 
had then been invented or discovered of making them 
economically and practically. They were, like the St. 
Louis Safe, abandoned experiments. Had such safes 
been a success respondents would not have failed to 
put on Waslauch the maker, or some safe maker to 
testify to their practicability and the extent of their use. 


These are all of the exhibits set up 11) anticipation 
of the Mosler inventions. As before said, not one of 
respondent's witnesses is asked if either er all of these 
alleged anticipating devices would suggest to a skilled 
mechanic the inventions upon which Mosler obtained 
his patents, or would instruct, or suggest to, such 
mechanic how to construct the patent safes made by 
both parties to this suit. Respondent's counsel well 
knew that no mechanic, not even the poor stick, Hurst, 
who could not keep a situation any place lone, would 
stultify himself by answering such question in the 
affirmative. 


Much is said about round cornered messenger boxes, 
which are relied upon to anticipate the Mosler inven- 
tions. No sample of this is introduced in evidence, 
although respondent's counsel was challenged to do so. 
See obiection to Re. Q. 37, Record p. 266. 
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Hurst, however, states, in Ans. 15, p. 257, what they 
are, “On the CAPFess safes there Was a sheet ot iron 
out of one piece, and the frames upon the outside.” In 
other words, they were light sheet metal boxes with 
protecting eorner or edee pieces tastened around them 
and held together by bands, in which ring or rings 
were secured for convenience in carrying them in the 
hand. 


Ilurst also states in the same answer how the 
alleged anticipating safes were made: 

* The fire-proot Safes were panel safes made out of 
pieces.” 

No sample of these are produced, 

There is simply an unfair attempt to make this 
witness Ilurst, by leading and suggestive questions, 
say that some safes resembling the improved patented 
safes were made at Hall's Sate Works, and that such 
safes were quite COMMON. He Is squarely contradicted 
by Mosler, whom respondent saw fit to make its own 
witness, (XQ. 27, Record )). 264). 

By witness Sargent, who was with Hall for fifteen 
years, (Ans. 3-5, Record p. 283-4). 

Dy Moellers who worked at Hall's and other shops, 
including respondent’s, and who has been working at 
the business over seventeen years, and wes during part 


of the time foreman for Hall, (Ans. 4-7, Record p. 285). 


There were two square cornered safes made upon 
angle bar frames for the Vienna Exposition. These 
had prerdne led sides, top and bottom. They were merely 
experimental, cost one-third more than the usual style 


ot sate, and ther manutacture Wis abandoned. 
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Respondents for some purpose not entirely clear, 
endeavor to prove that it Is ipracticable to bend 
angle bars after they are cut out as described in the 
patents to both Mosler and Goehler without heating 
the iron. This is not true, but if it were it 1s not 
material. There is no limitation in Mosler's patents 
requiring the bars to be bent either hot or cold. Indeed 
there is. nothing said upon the subject in Mosler’s 
patents. Whether the bars should be bent while hot 
or bent while cold would of course depend Upon the 
character of the metal, and might well be, as it is, left 
to the discretion or judgment of the mechanic. 

It is certain that the bar eut out as described and 
claimed ean be bent, either hot or cold, much more 
easily than it could by any method known prior to 
Mosler’s invention, and that so cut out and bent it 
obviated the necessity of forging or “staving up” the 
metal, thus avoiding blacksmith work. 

When the bar is bent hot the joints are of course 
welded by the act of bringing the edges together 
making a * but weld” if the metal is at a welding heat, 
or a lap weld by slightly overlapping or scarfing the 
edges as respondent claimed to have changed after the 
bill of complaint was filed. 

If it were a fact that the bar could not be conven- 
iently bent cold and such fact, if proven, would effect 
the claims of Mosler’s patents, still such defense comes 
with a very bad grace from respondents. 

Mr. Hintz, Mosler, Bahman & Co.’s Superintendent, 
is a witness to Goehler’s application, was with com- 
plainants when Moses Mosler made and introduced the 
new safes into use, he gave an affidavit in the prosecu- 
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tion of ( rochler's ease to prove that the bar cut out 
according to Mosler's invention could be bent cold, 
while the Skidmore bar could not be so bent. 


Rippe and Goehler also gave affidavits to the same 
effect. (Record }). 294-5). 

Goehler worked at The Mosler Safe and Lock Co.’s 
Factory for some months after the new safes were first 
made. The Mosler Safe and Lock Co. were making 
and selling more than one hundred safes per week be- 
fore Mosler, Balhimann & Co. bribed him to leave them. 
(Record p. 97). 

The affida its is well is the applications for the 
Goehler patents introduced by respondents were made 
three months after this time. (Record p. 274-738). 

Yet Goehler’s patents lay particular stress upon the 
fact that such angle bars for safes could and should be 
bent cold. 


Certain models were introduced by respondents for 
the purpose of showing the method employed by de- 
fendants for forming the angle bar frames upon which 
the safes which were made subsequent to the filing of 
the bill of complaint for the evident purpose of show- 
ing that at the time the testimony was taken respond- 
ents were heating their angle bars before bending, and 
then welding the joints. 

Respondents also prove by Thorwarth and Mosler 
that complainants had been doing the same thing, in 
fact practicing bending both hot and cold, long before 
respondents commenced to make their safes. (Thor- 
warths Ans. 5-9, Record 272. Mosler's Ans, 48, 


Record p. 260-1). 
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Mosler’s invention provides a cheap, convenient and 
reliable means of bendine the bars and forming the 
frames which constitute the skeleton of his safe. The 
specifications of the Mosler patents set forth the steps 
necessary to accomplish this result. If the iron is of 
good quality the bars can, by his method, be bent quite 
as easily cold as hot. Even had the Mosler patents 
mentioned bending cold as the preferred way of form- 
ing bars (which they do not) they would not be evaded 
by a mechanical expedient so well-known as heating. 


[f the claims of the three patents sued upon disclose 
patentable inventions, in view of the state of the art as 
disclosed by the record, respondent infringes each and 
every one of them. This is apparent from the Exhibit 
G, respondent's manufacture. It is sworn to by com- 
plainants’ witness, Hemler, and not denied by a single 
witness called on behalf of respondent, and it is tacitly 
implied in the opinion of the Circuit Court dismissing 
the bill of complaint. 


The real and only question then to be considered 1s: 
Do these claims set forth patentable inventions? 


The three patents are really but divisions of a single 
application, and as the Court below said: 

“For the purpose of this suit these three patents 
may be considered.as one containing all the claims in- 
volved. <As counsel for complainant suggests, the 
claims are for separate and distinct but not for inde- 
pendent inventions, at least so far as the manufacture 
of safes is concerned. They might have been included 
in one application had the patentee so chosen to pre- 
sent them.”” (Opinion, Record 309). 
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There are in all five claims: One to the process of 
producing the frames which form the skeleton of the 
unproved safe: two claims to the frames so formed, 
one generic and one specific, and two to the safes in 
which the frames form the skeletons. 

The method OF process claim and the two claims for 
the frames, the Court below found only involved the 
exercise of mechanical skill, and not invention, to 
devise. It is not pretended that the complainant's 
assignor, Mosler, did not devise the peculiar method or 
the frame produced by it. 


The combination claims. the Court find. were new 
with Mosler, but hold that they are aggregations and 
not true combinations. 


“The complainant was the first to employ the com- 
bination claimed, in the manufacture of round cornered 
safes, but the change irom square cornered safes was 
only a change in form The combination is nothing 
more than an aggregation.’ (Opinion, Record p. 310), 


The Court clearly erred upon both of these points. 


THE METHOD, OR PROCESS CLAIM. 


This “consists in cutting away a portion of one web 
by a cut which severs the two webs at their junction 
for a distance equal to the are ot the corner to be bent. 
and removes sufficient metal in front of the single part 
of the uncut web to permit the same to bend to the 
desired angle, and to insure the edges of the opening 
meeting to form a close joint as the bar is bent, sub- 
stantially as shown and deseribed.”’ 


The peculiar shape of the cut in one web which per- 
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mits the other to bend around to the desired curve is 
the essence of the invention. 


Triangular pieces had been cut out of one web prior 
to Mosler’s invention resembling the outer opening C 
of Mosler’s bar, but the other step, ‘severing the webs 
at their junction for a‘distance equal to the are of the 
corner to be bent,” forming the inner opening D, had 
never been taken prior to Mosler’s invention. With- 
out this inner opening no practical safe frame can be 
made economically. With it the manufacture of im- 
proved round cornered safes was made practicable. 
That was a result frequently attempted before Mosler’s 
invention, but never accomplished. 


It will be found in all the cases cited by re- 
spondents, as well as those referred to in the opinion 
of the Circuit Court to defeat the Mosler patents, that 
the patentees or alleged inventors produced nothing 
new; that each element of their respective combina- 
tions was, separately considered, old, and that all of 
them, or their well-known’mechanical equivalents had 
been previously combined. In short, that what these 
alleged prior inventions had produced required only 
good judgment such as might naturally be expected of 
any one familiar with the art to which the particular 
machine, device or structure related, at the time the 
supposed invention was made. 

Thus, in Hailes vs. Van Wormer, the Court says: 
“ All of the devices of which the alleged combination 
is made are confessedly old. No claim is made for any 
one of them singly as an independent invention.” 


And speaking of the defendant’s stove says: “The 
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complainant's combination is a different thing. It has 
a greater number of constituent elements. It con- 
sists of the devices used by the defendants, together 
with others they do not use, and the result of the entire 
combination is the production of a stove differing very ° 
materially from that of defendants. We have said 
that the new results claimed, whatever they may be, are 
not the production of the combined dey ices common to 


both stoves.” 


There was no infringement in this case, the combi- 
nations were different. 

In Reekendorfer vs. Faber there was no new ele- 
ment, and more than this, there was no conjoint 
action. Says the Court: rr In the case we are consid- 
ering the parts claimed to make a combination are dis- 
tinct and disconnected. There is not only no new re- 
sult, but there is no joint operation. When the lead 
is used it performs the same operation and in the same 
manner as it would do if there were no rubber at the 
other end of the pencil. When the rubber is used it is 
in the same manner, and performs the same duty as if 
the lead were not in the same pencil <A pencil is laid 
down and a rubber is taken up; the one to write and 
the other to erase, A pencil is turned over to erase 
with, Or ah eraser Is turned over to write with. ” . 
There is no relation between the instruments in the 
performances of their several functions, and no recip- 
rocal action, no parts used In common.” 

This case differs radically from the one at bar. All 
parts of the Mosler structure are combined to produce 
a single result, a perfect safe. No part of his structure 


“ 


is capable of use separtely. Cut the pencil in two and 
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you still have a good pencil and a good eraser. Re- 
move any element of appellant’s device, and you have 
nothing capable of use. Each part of the pencil was 
old. The peculiar angle bar frame of Mosler was new. 
All parts of Mosler’s combination co-act to produce 
the new structure, and the new structure is better than 
any theretofore produced, and it is produced at a less 
cost. 
These facts are abundantly proven, first by the des- 
perate efforts of defendant to appropriate the inven- 
tion to itself, and, when it failed by legitimate means 
to do this, then by its efforts here to make the inven- 
tion of Mosler public property, that, not being able to 
appropriate this valuable invention to itself, the field 
may be declared common property, that it may at least 
enjoy the benefits of Mosler’s invention in common 
with the general public, and not be compelled to go 
back to the old inferior safe it was engaged in manu- 
facturing before Mosler introduced his invention to the 
public and applied for the patents here in suit. 
Pickering vs. McCullough is to the same effect. 
Each and every element in the Nimmo. patent was old, 
and all had been prior to his invention combined to 
produce the same result. Had Nimmo been the 
original and first inventor of a single new feature or 
element in his supposed combination, or of any new 


method or process which called into existence the in- 
ventive faculty, had he, in other words, produced any 
thing which could not or might not have been pro- 
duced by any one skilled in the art to which his inven- 
tion related, without the exercise of invention, or, had 
he done any thing more than what he did, that is, take 
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out ‘one well-known element of a prior combination 
and substitute for it another equally well-known ele- 
ment to accomplish the same result, in substantially 
the same manner, then the case of Pickering vs. 
McCullough might have been in point here. But 
Nimmo did nothing of the kind. All he did was to 
substitute the Salvetat rib in an old combination, or, 
as the Court tersely puts it: ‘This rib Nimmo sub- 
stituted for the old one in the salie combination, andl 
this is the whole of the invention. Upon the principle 
stated there is no invention In it.” 

There is also this further suggestion in relation to 
these Causes which Is of the utmost lmportance in 
rightly understanding them, and which the trial Court 
overlooked or ignored. The cli etrine in these CAaSeCS 
applies lore particularly to the case of a combination 
of devices in a machine, the object of which machine is 
to perform some operations upon matter, as tor 
instance, a stove, for burning fuel, a pencil and eraser 
to write or erase writing, a machine for forming cruci- 
bles. As Mr. Justice Hlunt says in Reckendorfer vs. 
l'aber: 

“The article presented is for the performance of 
mechanical operations, to produce mechanieal results, 
and is a mechanical instrument as much as a brush, a 
pen, a stamp, a knife, a file, or a screw. Whether it is 
stvled cl manutacture, i tool Os @ machine, it is an 
instrument intended to produce a useful mechanical 
result, and the question presents itself : Does it Clli- 
body any new device, or combination of devices pro- 
ducing a new result.” 


We are here dealing not with a machine that is to 
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perform some operation upon matter, and whieh is 
composed of elements co-operating with each other to 
perform some effect upon matter, but we are dealing 
with a structure, a new article of manufacture, com- 
posed, it is true, of several clements or parts in com- 
bination, but still to be regarded as a whole so far at 
least as the combination claims are concerned. 

Now, all that is required with reference to the 
determination of the validity of the combination 
claims, even admitting, which is not the fact, that each 
element separately considered, was old at the date of 
Mosler’s invention, is: Were the same elements all 
combined in one structure previous to Mosler’s inven- 
tion? If not, then is the new structure an improve- 
ment upon what was old, and did it require invention 
to produce it? 

And if the new structure embodies in its construe- 
tion a new element or a new process, then “The pro- 
cess detailed is thereby made as much a part of the 
invention as are the materials of which the product is 
composed.” (Smith vs. The Goodyear Dental Vul- 
canite Co., 93 U.S. 486). — 

As to whether an assembling of parts in any case is 
a mere aggregation or a legitimate combination seenis, 
from a careful consideration of the reasoning of the 
Supreme Court, to depend upon two facts: First, Do 
the several elements enumerated in the claim co-act or 


act in succession to produce or tend to produce an 
unitary result, if it be a mechanical contrivance or the 
result aimed at be a mechanical result; or do the 
several elements combine to make a complete structure, 
if the thing aimed at be a new or improved article of 
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manufacture? And this question being answered in 
the affirmative, then: Second, Did the production of 
the device or structure involve the exercise of the 
inventive faculty to produce it, or was its production 
only what might reasonably be expected of any 
mechanic skilled in the branch of the art to which the 
particular device or structure relates ? If both of these 
questions can be answered in the affirmative then the 
combination is legitimate and the claim for it is valid. 


The only question in this case is then: Did the pro- 
duction of the new sate of appellant, in view of the 
state of the art as it existed Li the date of Mosler’s 
invention involve the exercise of invention, or was its 
production only the result of mechanical skill? For it 
is plain from an examination of respondents’ manufac- 
ture Exhibit G, that it is the structure set forth in the 
claims sued upon. The answer of respondents and 
the stipulation admit this fact. 


The Circuit Court, while right on most of the facts, 
was wrong on the law applicable to them. The opinion 


Says: 


‘The complainant was the first to employ the com- 
bination claimed in the manufacture of round cornered 
safes.” The proof is overwhelming on this point, and 
it is admitted in respondents’ answer, but the answer 
asserts that the judgment of the Patent Office finding 
Mosler the first inventor ‘was rendered, not because 
the pror f showed Mosler to have been an inventor, but 
because sald Goehler having made the snvention in 
question While in the employ of complainant, and being 
then in the employ of this respondent, 1t was not 
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deemed equitable that the ownership of the patent 
should he in any eoncerh other than that in whose 
shop the énvention had been made.” 

The statement misrepresents what the officers of the 
Patent Office did as the decisions of the examiner of 
Interferences, and the full Board of I¢xaminers in 
Chief will prove. (Record p. 31-54). 


ESTOPPEL. 


But the admission under oath that an invention had 
been made in the production of the devices in inter- 
ference is true, and binding upon respondents. The 
respondent also in its answer justifies its infringement 
under letters patent vranted to Goehler for the same 
thing, or a mere mechanical modification of one of the 
elements of Mosler’s combination. This is also 
evidence that what Mosler did involves invention, as 
His Honor, Judge Wallace, said in.a recent case 
almost parallel with the case at bar: 

“The improvement may not have involved a high 
degree of inventive faculty, but its utility is attested by 
the fact that the Wight Fire-Proofing Co. have adopted 
it, and it hardly lies with that Company, the real de- 
fendant here, while justifying its acts under its own 
patent for the same thing, to insist that there was no 
patentable novelty in this improvement.” (Fryer vs. 
Mutual Life Insurance Co., of N. Y., 30 Fed. Rep. 787). 


Respondents by their own acts are estopped to deny 
the novelty, utility and patentability of the inventions 
sued upon, which inventions it attempted to appro- 
priate by letters patent, and failing in that, after a 
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fiercely contested litigation in the Patent Office, insti- 
tuted by itself, and, after its institution, having it dis- 
solved in order to add the very claims now sued upon, 
‘“ And thereby producing an issue that will dispose of 
the whole case.” (Record |). 3U0)). 


And then, after acquiescing in the decision of the 
Board of Examiners in Chief, waiving its right to ap- 
peal to the Commissioner, continued and still continues 
to pirate the invention it sought to obtain by bribery, 
perjury and subornation of perjury, 


Savs Judge Nixon in Greenwood vs. Bacher: 


* The decree of the Patent Office on the interference 
doubtless concludes the defendant as he has not 
thought proper to appeal from the same after sub- 
mitting himself to the jurisdiction. * * * If one 
with a knowledge of the state of the art surreptitiously 
attempts to appropriate to himself what he knows cloes 
not belong to him, he should be estopped, when his 
fraud is found out, from interposing such a defense, 
especially against a person whom the Patent Office has 
decided as against his claim, to be the original and 
first inventor.” (Greenwood vs. Bacher, Ist. Fed. 
Rep. S56). 


Peck vs. Stowe, 2d Ted. Rep. OSS. 

Ilanford vs. Westeott, 16th O. G. 1181, 

Holliday vs. Pieard, 12th Fed. Rep. l47; 22d (). 
Gr. 420. 

U.S. & IF. Salamander [elting Co. vs. Asbestos Co. 
ISth Blach, 312. | 


Shuter vs. Davis, 16th Fed. Rep. 564. 
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“Tt is an undoubetedly settled law that a judgment 
of a Court of competent jurisdiction upon a question 
directly involved in one suit is conclusive as to that 
question in another suit between the same parties.” 
(Russell vs. Place, 94th U.S. 606). 


Practically every question in this case was before 
the Patent Office Officials and determined by them be- 
fore and during the time the interference suit was 
pending between these same parties. The decision of 
the Officers of the Patent Office, even if not entitled to 
the force otf res adjudicata pon questions brought 
directly before them, and which they are appointed to 
try is at least entitled to the respect of the Courts, and 
should not be reversed except upon most satisfactory 
proofs. (McComb vs. Ernst, Ist Woods, 195. Crouch 
vs. Spear, 6th O. G. 187). 


Respondent has introduced in evidence the records 
in the interference case. (Record p. 39 to 247 
inclusive). 

We claim that these records are not competent for 
the purpose of re-opening the questions decided in the 
interference case. All the issues in that ease were 
fully and fairly tried and acquiesced in by the re- 
spondent. 

The decision of the Commissioner of Patents it is 
admitted is not final in an interference case. It may 
be reviewed by Courts of the United States in a proper 


case. 

This is not such case. Had Mosler, Bahmann & 
C'o,, appealed to the Commissioner from the decision of 
the Board of Examiners in Chief, it might then, had 
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the decision been adverse, have filed its bill in Equity 
under Section 4915, Revised Statutes, and then tried 
the question over again. But the decision of the Board 
of Examiners in Chief not appealed from within the 
time fixed by law, 1s just as binding between the 
parties and privies as the decision of the highest 
Court. 


The interference was instituted by the respondent 
in just the manner its counsel requested. All the 
Issues in this suit were at his request made issues in 
that case In order, ius then stated by him, that all issues 
might be finally settled. These issues were accepted 
in good faith by Mosler, fully and fairly tried, properly 
decided, and, we claim, finally and forever settled 

The Records, therefore, of the interference case are 
only competent to prove the validity and value of the 
Inventions sued Upon, Competent Lo show the dlesper- 
ate and dishonest efforts of respondents to pirate the 
inventions to itself. Competent to show, by respond- 
ent’s oflicers and by Goehler, its assignor, that the 
inventions were Immediately approved by the public, 
adopted by it. and went into ceneral use, and col- 
pletely superseded the old style of safe which had 
been manufactured by both parties to this suit prior to 
the inventions of Moses Mosler. This is the highest 
evidence of invention. 


Smith vs. Goodyear Dental Co., 93 U. 8S. 486. 
Llicks vs. Otto, 19 Fed. Rep. 749. 

Shuter vs. Davis, 16 Fed. Rep. 564. 

U.S. Stamping Co. vs. King, 17 Blach, 56. 
Iloe vs. Cottrel, 17 Blach, 546. 

llolliday vs. Pickard, 12 Fed. Rep. 147. 
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Valve Co. vs. Crosby, 113 U. 8. 157. 
Loom Co. vs. Higgins, 103 U. 8. 580. 


But if the interference case had been tried again in 
the Cireuit Court the result must have been the same. 
Mosler, Bahmann & Co. well know this, or they would 
have appealed to the Commissioner from the Board of 
Examiners in Chief The interference records prove 
Mosler to be the true and first inventor. Goehler, 
respondents’ assignor, admitted it over his own signa- 
ture, and his assignee is bound by the admission. It 
was freely made, and made at a time when he had no 
inducement to be dishonest. It was made a few days 
before he was bribed by respondent. His admission is 
printed at p. 100 and 132 of Record, and is as follows : 


“CINCINNATI, Onto, February 11, 1882. 


“Moses Mosier, Kse.— 

‘Dear Sir: As it has been reported that we have 
laid some elaim to the invention in round cornered 
safes, made with a bent angle bar, such as you have filed 
your application for letters patent upon, we desire to 
say to vou that such statements are without foundation, 
and now say to you that we fully recognize that you 
are the inventor of such improvements, and that all 
we did was to construct the safe under your supervision 


and in accordance with your directions. 
“MICHAEL HEMLER, 
“G. J. H. GOEHLER.” 


“Witness, C. J. Graeser.” 
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That the merit of the new safe was immediately 
recognized by the public is abundantly proven by the 
evidence: 

‘Immediately upon its introduction the sales were 
more than one hundred per week.” (Goehler’s answer 
$7. Record p. 97). 

“Times were very dull at Mosler’s factory prior to 
the invention. They had to lay off every week until 
the new round cornered safes were made, but ever 
since then they had plenty of work.” (Moorman’s 
Ans. 16-19, Record p. 117). 

“Since the introduction of the new safe in respond- 
ent’s shop none of the old style have been made except 
upon special order.” (Rippe, XA. 31 and 32, Reeord 
p. 253). 

Mosler, called as a witness for respondent, says: 
“The Mosler Safe and Lock Co. has not made any old 
style safes, nor has it had any demand for them since 
the introduction of the new safe.” 

A. 24. “ Not a single instance that I am aware of 
have we had acall for the old style safe, as inquired 
about; it superseded the old form of safe.” (Reeord 
p, 263). 

“NX. A. 27. “TI may safely say that our sales were 
increased at least one-third over the sales of safes con- 
structed by the old method.” (Record p. 264). 

Ilurst also states that he heard that the Hall Safe 
and Lock Co. are now making their safes on the new 
plan: 

R. A. 33. “They make them round cornered now ; 
that’s what I hear; I have not been there lately.” 
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_ Moeller states, A. 12, Record p. 286: “ There were 
no more made after the old stock was worked off, ex- 
cept one square cornered welded angle frame back and 
front had to be taken off and round cornered angle bar 
put on; the square frame is in the factory yet.’ 

It is also clear from the testimony that prior to 
the introduction of the new safe no safe makers in the 
United States ever made safes like the one here in 
suit. (Muosier’s testimony). 

X. Q. 27. “ Prior to the introduction into use by 
your company of the inventions described and claimed 
in the patents here in suit, were there any, and, if so, 
about what number and proportion, of round cornered 
safes made upon angle bars of any description made 
and sold by any safe makers in the United States, so 
far as you know ?”’ 

A. “Ido not know of any safes having been made 
and sold, having round corners with angle bars, by any 
one previous to those made _ by the Mosler Safe and 
Lock Co. 

X. Q. 28 “ Do vou know of any one in the United 
States who advertised, or pretended to make safes 
which were made upon round cornered angle bar 
frames, such as the safes made by your company, in 
accordance with your invention, prior to the time your 
company commenced the manufacture and sale of safes 
emboding the inventions described and claimed in the 
patents here in suit?” 

A. “I do not. 

X. Q..29. “If such safes had been made and sold, 
or if any safe company in this city or in the United 
States had been engaged in their manufacture and sale, 
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orif such safes had been known in the market, would 
you, from your position as President of the Mosler 
Safe and Lock Co., have known of the fact ? 

A. “From the knowledge and experience that I 
haveshad in the safe business I think I would.” 

X. Q. 30. “ Please state what knowledge and ex- 
perience you have had in the safe business.” 

A. “I have been connected with the safe business 
for the past twenty vears ; first with Diebold, Bahmann 
& Co.; then with the Union Safe Factory; then with 
Mosler, Bahmann & Co., and Mosler Safe and Lock 
Co. for the past nine years. My experience, while with 
Diebold, Bahmann & Co. and the Union Safe Factory, 
Was quite limited, but with Mosler, Bahmann & Co. I 
acted in the capacity of assistant to my father, who 
was president and manager of that Company, and 
with the Mosler Safe and Lock Co. as manager and 
president since they commenced business. Besides, I 
have always paid special attention to the mechanical 
and iron departments, and have introduced all the im- 
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provements used by this company.” 


And A. W. Sargent: 

A. 2. “I commenced in the safe business in the fall 
of 1864 or 1865 with Hall’s Safe and Lock Co., and 
was with them until the fall of 1877. I have since 
that time sold safes for the Diebold Safe and Lock Co, 
of Canton. I was with them about a month, and ‘then 
1 sold safes for Hall's Safe and Lock Co. on com- 
mission. Since then I have been selling safes on com- 
mission. I have sold of the Mosler, Bahmann & Co.'s, 
and last January, February and March I sold safes for 
Farrell & Uo.. of Philadelphia. 
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(). 3. “Are you familiar with the round cornered 
safe having angle frames in front and back, with a 
sheet of metal bent around them to form a curve, such 
as are sold by the Mosler, Bahmann Co. and the 
Mosler Safe Co. since the early part of 1882?” 

A. 3. “The first of those bent corners I have ever 
seen was those of the Mosler Safe and Lock Co. I can 
not state with certainty if it were in 1882 Mr. Mosler 
called me out and showed it to me; it might have been 
as long ago as 1882. I have seen them since made by 
the Mosler-Bahmann Co.” 

Q. 4. ** Were any safes of that character in the 
market so far as you know, prior to the time you were 
shown the round cornered safe by Mr. Mosler?” 

A. 4. “No fire-proof safes I have ever seen.” 

Q. 5. ** During the time you were engaged by the 
Hall Safe and Lock Co. or by Joseph L. Hall, were any 
fire-proof safes made and sold having bent angle bars 
forming the front and rear frames of the sate, either 
square cornered safes or round cornered ?”’ 

A. 5. “I do not know of any having been for sale 
made in that way.” 

Q.6. “From your experience and observation, 
which do you regard as the stronger and better safe, 
the old square cornered safes, such as made by the 
Hall Safe and Lock Co. and all other manufacturers so 
far as you know, or the round cornered safe on bent 
angle bar frames, having a sheet bent around forming 


the outer cover, such as made by the Mosler Safe and 
Lock Co. and Mosler-Bahmann Co.? And please give 
reasons for your opinion.” 

Objected to as immaterial. 
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A. 6. “I consider the round cornered safe a great 
improvement over the old style; I consider that the 
one continuous plate cong around over the corner 
makes it stronger. On account of the two plates curv- 
ing. coming together at the corner, they will not warp 
in fires. The continuous welded iron bar going around 
the front and back of the safe also makes ita great 
deal stronger; I have seen cases in the old style safes 
without the welded bar where the backs have come 
entirely off: the solid welded angle bar prevents that, 
In My opinion.” 


©. 7. ‘How do round cornered safes sell in the 
Inarket compared to the old stvle safes 1n use prior to 
their introduction ? ”’ 

A. 7. “My experience is that parties prefer the 
round cornered safe where they have been properly 
shown and explained ; they have told me it was a big 
advantage and they would not have any other safe.” 
(Record p. 283 and 254). 


Moeller Says there were ho such safes made at Hall's 
Safe and Lock Co. while he was there, and he was 
there from the war times until 1879 or 1880. There 
were only tWoO square angle frames made for the Vienna 
Exposition. “ Were packed, but never sent. Can't 
tell what became ot them. These safes were made the 
old way with paneled sides, back and top, and were 
square cornered.” (A. 4-8, Record p, 285). 


Since Mosler’s invention one such safe was made 
by Mosler Safe and Lock, Co.. and the square cornered 
welded angle frame back and front had to be taken off 
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and a round cornered angle bar frame put on. The 

square frame is in the factory vet. (A. 12, Record 
222 

p. 236). 


It is evident from the testimony of this witness and 
Sargent that no safes even like this were made at the 
Hall Safe and Lock Co. except the abandoned experi- 
ments intended for the Vienna Exposition of 1873, 
until after Mosler’s invention. And that what Hurst 
saw, if he saw anything, was after Mosler’s safe went 
into use. Hall no doubt saw, after Mosler’s new safe 
went into use, that he must do something to stenr the 
tide that had set in in favor of it, and to do this 
attempted to revive the old Vienna Exposition experi- 
ment, but as that did not take well, only about one in 
eight being so made, he commenced to infringe the 
Mosler round cornered safe, as Hurst says in his 
answer above quoted. 

This old square cornered safe, with its paneled back, 
sides and front, like the “Exhibit St. Louis Safe,” 
which was first made by Mosler, was nothing more 
than an abandoned experiment. Neither of them was 
the safe described in the Mosler patents sued upon. 
They were tried and found wanting. That neither 
suggested the inventions in issue is conclusively proven 
by the fact that their originators, Hall and Mosler, 
both threw them aside as worthless. And both are 


alive to every improvement in the manufacture of 


safes. The former having been many times before this 
Court as a party to patent suits upon inventions relat- 
ing to safes. 

These old safes, even if they partially accomplished 
the results of the new safe of Mosler, would only 
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strenethen the evidence that what Mosler did involved 
the exercise of invention, and that his claims are valid. 

The language of this Court, in Valve Co. vs. 
Crosby applies exactly : 

‘“Richardson’s invention brought to success: what 
prior inventors had essayed and partially accomplished. 
He used some things which had been used before, but 
he added just that which was necessary to make the 
whole a practically valuable and economical apparatus. 
The fact that the known valves were not used, and the 
speedy and extensive adoption of Richardson’s valve 
are facts in harmony with the evidence that his valve 
contained just what the prior valves lacked, and go to 
support the conclusion at which we have arrived on the 
question ot novelty.” 

After an invention is made it is easy to see how any 
one might have selected « number of old elements and 
combined them in the same way, but “that “wisdom 
which comes after the event is much to be distrusted.” 


BURDEN OF PROOF. 


“ The burden of proof of want of novelty rests upon him 
who avers it, and every reasonable doubt should be resolved 
against him.” It follows from this declaration of the 
Supreme Court, and has been expressly decided by 
several Circuit Courts, that novelty can only be negatived 
by proof which puts the facts beyond reasonable doubt. 
Under this rule a patent enjoys the same presumption 
of novelty that an uneconvicted prisoner does of inno- 
cence. Unlike most civil titles it is not lable to be 
overthrown by a mere preponderance of evidence.” 

Seymour vs. Osborne, 11 Wal. 516. 
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Walker on Patents, Sec. 76, and cases there cited. 

Bates vs. Coe, 98 U.S. 31. 

Imhauser vs. Buerk, 101 U.S. 647. 

Respondent has introduced a single witness to over- 
come the prima facie case made by the patent. The 
single witness, Hurst has produced nothing showing or 
suggesting the invention. His testimony is uncertain, 
contradictory and vague. 

The method or process claim of patent No. 283, 136 
is a valid claim. The method described produces a 
new and useful result, and the steps of the process 
were never before practiced. The steps consist : 

1. In forming the opening C, in one web of the 
angle bar. This step, the proof tends to show, had 
been practiced before in the experimental safes of Hall, 
in the protecting corner or edge pieces for the little 
messenger boxes, and is described in the Skidmore 


patent. 
2. Forming the opening D. This step had never 


been taken by any one prior to the invention of Mosler. 
This fact is not disputed or questioned by any witness 
in the record. The only defense really interposed to 
the validity of this claim is that the taking of this step 
did not involve invention, This defense was made at 
the hearing and adopted by the Judge, although there 
is not one word of testimony in the record in support 
of the assertion in the opinion that the method of 
determining the line of cutting was old. The whole 
record, as well as the interference case proves exactly 
the contrary. It was on this very point the contest in 
the Patent Office was principally made. 

The only perceivable difference between this case 
and the ease of Lawther vs. Hamilton et. al., (2lst 
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led. Rep. 811), decided by Judge Dyer, is that in that 
case the inventor omitted one step in the prior process, 
while the inventor here added one step to what was 
before known, which step was unquestionably new and 
of his invention. ‘No new step was discovered by 
the patentee e (Lawther). The lower Court dismissed 
the bill of complaint. 

This decision was reversed by the Supreme Court, 
decided January 9, 1888. The reasoning of that case 
applies exactly here. (Lawther vs. Hamilton et. al., 
42 O. G. 457). 

We might say here, as in that case, the process con- 
sists in a series of acts done to the bar; it 1s a mode of 
treatment. This is a real improvement in the mode of 
bending angle bars. W hiv should it be doubted that 
such a discovery or invention Is patentable ? 

Mosler, having invented the method of forming the 
bar, was entitled to the bar so formed, and to the new 
combinations he invented in which this bar or frame, 
or any frame substantially like it, might be used. 

No bar like the bar of his claims 1 and 2 in the 
patent 251, 640, and no sate like the one set forth in 
his 3d claim of the same patent, or the single claim of 
his patent No. 273, ods<, was ever produced prior to 
Mosler’s invention. 

The testimony abundantly proves the novelty, 
utility and value of the invention in suit. 

The decree ot the lower Court was erroneous and 
for the reasons above stated appellant asks that it be 
reversed, and a decree ordered as prayed for in the bill 
of complaint. 

GEORGE J. MURRAY, 
Counsel for Appellant. 
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May It Please Your Ilonors: 

The bill of complaint alleges the grant of the three 
letters patent *Complainant’s Exhibits” A, B and C to 
one Moses Mosler, their assignment to the appellant, 
and infringement by appellee of all the claims in said 
patents, 

Generally stated, the opinion of the court below 
states our defences. 

Perhaps a short statement of the history of the con- 
troversy may aid in economising the time of the Court. 

Prior to the commencement of this suit there was 
an Interference Proceeding before the Patent Office 
between said Moses Mosler and George J. H. Goehler. 
This Interference was limited to complainants patent 
“ Exhibit B,” and an application for patent by Goehler, 
which latter, as the result of the Interference, was re- 
jected. This rejected application is in evidence as 
“Respondents Ex. Goehler File and Contents,” and 
printed at p. 288 et seq, so that neither the Mosler 
patents Exhibits “A” nor “C;” nor “Respondent's Ex. 
Goehler patent No. 1,” (printed No. 7) p. 273; nor 
“Respondent's Ex. Goehler’s patent No. 2” (p. 275) 
were enibraced in the Interference. 

The appellee is the assignee of the Goehler patents, 
and the testimony taken in the Interference has_be- 
come part of the record of this cause. 

When your Honors have become familiar with the 
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defences to these patents, it hiav oceur to vou to ask 
what necessity there was for putting the Interference 
record into this case? ) 

[It will be observed that the opinions of the Ex- 
aminer of Interferences, and of the Board of Exami- 
ners in Chief, were offered in evidence by complainant, 
(Ree. }). 25 et seq.) whereupon respondent offered the 
testimony in the Interference, so that if the Court 
should be asked to read those opinions for any pur- 
pose, the respondent would not have to rely upon 
assertion merely, if it beeame necessary, in the con- 
tingencies of the cause, to explain these opinions, 

This Interference, as above intimated, was decided 
in favor of Mosler by the Examiner of Interferences, 
and subsequently, upon appeal, by the Board of Ex- 
aminers in Chief, from whose decision Goehler did not 
appeal, 

Under this state of fact appellant insisted in the 
Court below, and may do so here, that Goehler would 
be estopped from ever after contesting the question of 
invention as between himself and Mosler; and as ap- 
pellee was the assignee of Goehler, it was further 
insisted that appellee Was also estopped from contesting 
this fhet 

This estoppel, it is said, arises from the aequiesence 
of Goehler in the decision of the Board of Examiners 
in Chief; and the charge of acquiesence, In its turn, is 
based upon the fact that Goehler did not appeal from 
the decision of the Examiners in Chief to the Com- 
missioner of Patents in person. 

| do not see that this question of acquiesence, or 


estoppel, can assume such significance in this cause as 


to justify formal argument upon it here, but will say, 
In passing, that it is customary for the Courts when 
passing upon motions for pre/iminary injunctions, ap- 
plied for by the successtul party to an Interference 
against the unsuccesstul one, to hold for the purpose of 
such motion that the decision of the Patent Office is 
conclusive, much as they permit presumptions, arising 
from matters in pais, to have more or less influence 
upon their decision of a question, or finding of a faet, 
upon which the proofs can not be taken before they are 
compelled to dispose of such motion. In addition to 
this, there are some opinions upon final hearings that 
advert to this subject without, appare ntly, the Court 
having had its attention ealled to the distinction 
between a preliminary hearing and a final one; be- 
tween the Persu isive or probative force and effect that 
a Court bay elve to relevant transactions, admitted, 
or proved, when acting in the exercise ot its dliscre- 
tionary POWers, for the preservation of the subject of a 
litigation. pending the preparation of the Cause ¢ and 
the limitations placed upon a Court's action, by the 
rules of law, when it comes to finally dispose of such 


litigation, after the proots ure taken. 


To Sau (in view of the Constitution of the United 
States, Art. 3,Sece.1: “The judicial powerof the United 
States shall be vested in one Supreme Court, and in 
such inferior Courts as the Congress may from time to 
time ordain and establish.’ * *) that the action of 
an administrative ofticer, although clothed with quasi 
judicial authority, <<, judicial power appropriate for 
the performance of his special lLuties, should he con- 
clusive of a judicial question ; and that the Courts— 
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the respositaries of all judicial power under the Con- 
stitution—should have no right to go behind such de- 
cision, is, it is submitted, a very strange proposition. 
Nor could it be said for an instant that such vacation 
of their functions by the judiciary could be justified, 
because it is an estoppel acting upon the party, and 
not affecting the Courts; for, if that distinction were 
applicable the Courts could never examine or re- 
examine that question, between those parties, if indeed 
hetween any, unless the question first passed by regular 
appeal through all the Patent Office Boards:  Ex- 
aminer of Interferences; Board of Examiners in Chief, 
and Commissioner of Patents, and then a bill in equity 
under Sec. 4915, Revised Statutes, were filed, even if 
they could then; thus making the judicial power of the 
Courts depend upon the interest, whim or financial 
ability of such litigant. 

If there be authority, legislative or judicial, suffi- 
cient to place such an impediment, or condition to the 
exercise of judicial power by the Courts, then that 
authority can take away the judicial power of the 
Courts, 7. e., revoke the Constitution 

To say that guasi judicial powers must be given to 
certain administrative officers, ike the Commissioner 
of Patents, to enable them to properly perform their 
allotted duties, seems much like a truism in the science 
of government—in a republican government anyway— 
but to add to, or infer from, that, that the Courts ean 
not, or must not, in a proper case review such judicial 
action, Is not only a non-sequitur, but is in direct con- 
travention of our fundamental law. 


These remarks are inserted as a justification for not 


- 
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reviewing the cases Upon the above question, in Case it 
becomes necessary to acaln discuss the question of 
priority of invention between Goehler and Mosler. 

No appeal was taken to the Commissioner of Pat- 
ents because it had beeome ev ident by that time that 
the subject of the Interference was not useful; that is 
to say it hud been demonstrated in practice that the 
alleeed invention would not work—that there was no 
invention. The proof upon this matter is ample and 
undeniable, and will be adverted to in its proper place. 

The testimony in the Interference was put in that 
appellee might eontest the question of invention if 
necessary; and, although it was discussed in the Court 
below, the learned Judge did not find it necessary to a 
proper decision of every question in the cause that be 
should advert to the subject of the Interference, as 
may be seen in his opinion. 

It is intended to brief this cause without reference 
to the question that was in issue in the Interference, 
but the record in that proceeding, so far as it has been 
made parr ot this record, will be referred to in SO far 
as it throws light upon the following : 

There are five claims in the three patents sued 
upon, and it is believed that a preliminary comparison 
of these, in the order of their subject matters, without 
reference to the particular patent that each may happen 
to be in, will aid in simplifying the controversy, to wit: 


First Claim—Complainant’s Exhibit ‘‘B.”’ 


i; “el Angie Bar for safe frames, consisting, sub- 
stantially as before set forth, of a right angled iron 
bar, one of the sides of which is cut away, leaving a 


6 


curve facing the uncut side, whereby said uncut side may be 
bent to bear upon said curve to form a rounded corner.” 
Second Claim—Complainant’s Exhibit ‘‘B.”’ 

2. “An Angle Bar for safe frames, consisting, sub- 
stantially as before set forth, of a right angled iron bar, 
one of the sides of which Is cut away, with curved cuts 
meeting a right angled cut, whereby the uncut side may be 
bent to form rounded corners - 

Claim of ‘‘Complainant’s Exhibit C.”’ 

“The herein described process of bending angle 
irons, Which consists in cutting away a portion of one 
web by a cut which severs the two webs at their june- 
tion for a distance equal to the are of the corner to be 
bent, and removes sufficient of metal in front of the 
single part of the uncut web to permit the same to 
bend to the desired angle and to insure the edges of 
the opening meeting to form a close joint as the bar is 
bent, substantially as shown and deseribed.” 


Third Claim—‘‘Complainant’s Exhibit B.”’ 

“Ina safe, the combination of the front and back 
frames, formed of single bent angle bars having one 
side cut away to leave curved ends, upon which the 
uncut side is bent to form rounded corners, and a metal 
sheet, li, bent around and secured to said frames to 
form the fop and sides of the safe, substantially as de- 


scribed.” 
Claim of “Complainant's Exhibit A.”’ 


“The combination, in a fire-proof safe, of the frames 
A, sheet metal cover LB, bent around the top, sides and 
lower corners, with bars C and lower removable plate D, 


substantially as specified.” 


‘ 


The three claims first quoted (Claims i and 2, of 
Exhibit B. and the elaim of exhibit C) are for the 
same thine, the cut of the angle bar in so far as it 
varies from the ordinary miter-joint. The next quoted 
(Third Claim of Exhibit 13) is for a sate, built Upon 
angle bars, bent by means of the cut, which is the sub- 
ject of the three claims referred to, when such safe Is 
surrounded by al sheet metal COVER, OF envelope, such 
as used on “ Respondent's Exhibit St. Louis Round- 
Cornered Safe,” and in the thousands of express boxes 
in ils prior to the allegwed nN entions, to be hereafter 
pointed to. So that the invention, or novelty, of this 
claim, if there be any, is also the Special cut in the 


anele bein’. 


The last elaim quoted (claim of Exhibit A ) is for 
the combination recited In the last paragraph when 
such safe has, in addition, the requisite construction to 
enable it to be filled from the bottom, with the non- 
conducting material that forms the essence of a fire- 
prool safe, instead of being filled from the back: that 
is, 2 lower removable plate, with ledges upon which it 
ean be secured. The black wooden model ‘“Respond- 
ents Exhibit A” showing this same construction, CX- 
actly as in Complainants patent, exhibit A, also shows 
the mode of construct lon earried on tor \ CiLrs, prior to 
the aileged invent lon, and in all the fire-proot sates 
made in il sate factory adjoining appellants. So that 
this elaim also relies for its elaim to invention or 
novelty Upon the special cut of the angle bar: unless, 
indcleed, and this remark applies to the claim last above 
referred to, appellant intends to ignore the distinetion 


between il combination and al) aoore vation. 


= 


a ac: 


a 


8 


From all this it will be apparent, I submit, that the 
special cut in the angle bar is all there is to this cause. 


THE CLAIMS COVERING THE CUT IN THE 
ANGLE BAR ARE INVALID. 


Before approaching the kernel of this subject it will 
be in order to point to my reasons for saving that the 
three claims first quoted, Ist and 2d of Exhibit B, and 
claim of Exhibit C, are for the same subject matter. 

If your Honors now recur to p. 5 ante it will be 
seen that the first two differ only in the language that I 
have put in italics in each, the remaining language be- 
ing identical, each with the other. I will place in 
parallel columns the italicised language of these two 
claims, fo wit: 


* * “leaving a curve fac- * * “with curved cuts 
ing the uncut side, whereby | meeting a right angled 
said uncut side may be bent cut, whereby the uncut 
to bear upon said curve” * * | side may be bent” * * 

The beginning of these claims, not here quoted, 
points to what is done, viz., the cut, in order to pro- 
duce the invention, and is the same in each; the end- 
ing also the same in each, describes the purpose, viz., 
a rounded corner; while the parts that differ in each, 
that is in verbiage, is only descriptive of the appear- 
ance of the bar after the cut. 

If ingenuity can point to any distinction in the sub- 
stance of these claims it has not been done so far. 

The claim of Exhibit C is, in form, for a_ process 
—that is for the doing of the thing, which, when done, 
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forms the subject of the invention specified in the 


elaims abo c discussed. 


A process, or art, which it must be, to be patentable 
under our law, may be an operation or series of opera- 
tions, performed upon materials; in which case the 
essence of the invention is the change or result of the 
change produced upon such materials; or it may bea 
succession of steps In an operatian, and such steps 
may be produced by mechanical means: but in such 
case the essence of the invention Is not the mechanti- 
cal instrumentalities employed in performing these 
different Steps, but the relation ot these different steps 
each to the other with reference to their effect upon the 
result: but this Court has never, I think, sustained a 
process patent for a mechanical operation, and it 
certainly has not done so sinee it decided in Corning 
vs. Burden, 15 How., that an operation performed by 
mechanical means was not patentable. 

See Walker on Patents, Sec. 3, and cases cited. 

But apart from that the invention intended here to 
be patented, whether called a process, as it is in the 
patent, OP a rule, or otherwise, consisted in cutting and 
bending il piece ot eard-board soas to vet a corner ot 
any desired curvature, and is particularly deseribed in 
the last paragraph but One, p. 24, Ree., ot the patent 
under discussion. If now, your Honors will compare 
this with the Goehler patent, No. 2, ) 276 et seq., you 
will see threat this rule, Or process, Is described and 
illustrated in the drawings, although it is done with 
iron, and not with eard-board. This Goehler patent 
was granted November 28, 1882, while Complainant's 
Exhibit C was granted August 14, 1883, and was not 


id 


applied for until December 11, 1882, In other words, 
eleven days after appellant got knowledge of the 
Gochler patent reterred to, by the arrival in Cincin- 
nati of the Patent Office Gazette, they had an applica- 
tion on file fora patent for the same thing, only they 
had a more sonorous title, and more amplitied deserip- 
tion than Goehler, who only asked for an “Improvement 
in Bending Angle Irons.” Upon this application 
Complainant’s Exhibit C was granted. And neither 
of these as before remarked, was in the Interference, 
nor did Mosler, who alone had knowledge that he was 
applving for a patent for what had already been pat- 
ented to Goehler, asked for an interference upon this 
application. And, although appellant's counsel is per- 
fectly familiar with these facts, the record contains no 
explanation of them; unless it be that Mosler, having 
succeeded in the Interference upon Complainant’s Ex- 
hibit B, which shows, and claims the cut in question, 
but gives no hint of a process, as distinguished from 
the cut, assumes that he is thereby entitled to a patent 
for a process! This assumption is obviously based 
upon a belief that the same invention is shown in both 
patents Band C, 


And, no doubt, the Examiner's reason for granting 
the patent, Exhibit C, notwithstanding the prior grant 
of the Goehler patent, for the same invention, whereby 
the jurisdiction of the Commissioner of Patents to 
entertain such second application, unless for the pur- 
pose of an Interference, had been exhausted, was the 


same as appellant's counsel, fo wit: That the office had 
adjudged that Mosler was the prior inventor of the cut. 
[If this reasoning of the Patent Office and counsel 
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be sound, it follows that two patents at least have been 
granted for the same invention, and whatever doubt 
might arise between the Goehler patent and Complain- 
ant’s Exhibit B, there could be no doubt whatever that 
Complainant’s Exhibit C, subsequent to both, and not 
in the Interference, was invalid. 

That is, to restate this in a few words, if Exhibit C 
shows a different invention from the form of cut, pat- 
ented, as the result of the Interference, in Exhibit Bb, 
then it is anticipated by the Goehler Patent No. Zs and 
Mxhibit C is void; while if Exhibit C shows the same 
Invention as was in Interference, and patented in Ex- 
hibit B, then Exhibit C is void, because the Com- 
missioner of Patents had no authority to granta patent 
tor what had already heen patented. 

And, it may be added in passing, unless the inven- 
tion secured by patent Exhibit C ¢s the cut in the 
angle bar there is no proof of infringement of it. 


THERE IS NO INVENTION IN THIS CUT. 

Miter-joints in a great variety of carpenters., cabl- 
net-makers’ and machinists: work are too old for 
memory or history to account for their erigin. It will 
be sufficient here to refer to the Skidmore Model, in 
evidence, as an illustration. It is made to illustrate 
the Skidmore English patent which is printed at p. 
280, Ree., having been offered in evidence by appellee 
at QS }). 250. The witness Kippe, at the last reference, 
testifies that the model accurately represents the 
patent, 

The bent angle bar, shown in the model, has a 
triangular plece cut out of one of its webs, as may be 
seen in ‘Respondent's Ex. Welded Round Corner 
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No. 1.” To bend this corner it must be first heated— 
it Can not be bent eold—the effort so) to clo would split 
and erack the iron. 

When the cut shown in appellant’s patents, or in 
any of the Goehler patents, was first devised it was be- 
lieved by all that with it the angle bar could be bent 
cold. If this were true, then such cold bending, it was 
believed, would be an advantage in the saving of labor, 
and also, perhaps, in leaving a better surface on the 
iron. And it was because it was believed that this 
change in the form of this cut would permit this cold 
bending that Mosler and Goehler applied for the 
patents that have been referred to in the record; and 
it was this belief, too, upon the part of the Examiner 
in the Patent Office, that induced him to grant these 
patents 

If the record shows that I am right about this, and 
shows also, to a demonstration, that such angle bars 
have not been, and could not be, bent cold, and that 
for this reason both parties to the record have ceased to 
use angle bars so cut, and both heat their angle bars 
before bending them, will it not follow that such 
change of form in the cut—from the triangular cut of 
Skidmore, and “Respondant’s Exhibit Welded Round 
Corner, No. 1,” to the cut shown in the Mosler patents 
—is a mere change of form and not patentable ? 

iefore proceeding to point out these things I feel 
prompted to attempt an answer to a question that will 
most likely occur to such of your Honors as have read 
the above statements, viz.: 


Why this litigation, if these statements are true, 
the thing useless, and not used or desired by either? 
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If there be any intelligent purpose in it, other than 
mere spite and malice, I can not tell what it is. 


WHERE A CHANGE OF FORM PRODUCES NO NEW OR 
USEFUL RESULT. SUCH CHANGE IS A “ MERE CHANGE OF 
FORM. AND NOT PATENTABLE. 


It Is hot deemed necessary to clive citations of 
authority for this proposition. 

We say this change of form produced no new or useful 
resulf. 

Kirst. | desire to show the action of the Patent Office 
upon this question, and, in doing this, will refer to the 
hile and contents of application for patent by Goehler, 
which was rejected, as the result of interference with 
Mosler. If it oceur to your Honors to ask why I do 
not refer to Mosler’s file for this purpose, I answer be- 
eause Mosler’s tile does not contain the matter referred 
tO When two applications are pending together, 
which the office intends to pul into interference, it is 
CUSTOINATY for the office, to save double correspondence, 
to compel some one of them to get his papers into 
proper shape for the interference, and when that is 
done an order v#ési is made on the other party to put 
his into substantially the same form. In this ease the 
prarn't of the correspondence to be referred to was held 
with Goehler’s application exclusively. I refer in this 
matter to “Respondent s Exhibit, Goehler file and con- 
tents, (Ree. p. 288). 

Gochler’s application, as originally filed, contained 
four claims, the first three of which only are important 
in this connection. ‘The first claim was for the de- 
seribed Process of bending round corners ; the second 
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claim was for an angle bar having one of its webs cut 
(any way at all) and the other web bent, so as to pro- 
duce a round corner: and the third elaim, which was 
specitically descriptive of the exact cut shown, was for 
an angle bar to be bent by that means. Ree., p. 292. 

The oftice letter in reply to these, dated Mareh 29, 
1882, p. 293, is as follows: “On examination of the 
above ease it is found that the invention set forth in 
the first, second and third claims is anticipatéd by 
English patent to Skidmore, No. 1,000, a, p. 1865.” 

On May 2, 13382, the: solicitor of Goehler replied to 
the above letter of the office ; the part of it which bears 
upon the said three claims is as follows, p. 294: 


“In regard to the reference alluded to in said letter, 
it is only necessary to state that Skidmore’s English 
patent describes an dmpracticable invention, in proof of 
which assertion there is herewith inclosed two samples 
of iron bent according to applicant’s method, two sam- 
ples bent according to Skidmore’s patent, and affidavits 
from three practical metal workers as to the worthless- 
nESS of Skidmore’s process. A comparison ot these four 
samples will show that both of Goehler’s irons have 
perfect and well rounded corners, while the two Irons 
bent according to the specifications and drawings of the 
English patent are so torn and cracked at the corners as 
to be of no account whatever. It is admitted, how- 
ever, that Skidmore could form a secure corner on his 
bar, a/ter heating the latter, but this is the difficulty 
overcome by applicant’s invention, as he is able to bend ° 
the very heaviest angle irons without re-heating the same. 


“Therefore, as Goehler’s invention enables a COLD 
angle iron to be readily bent, while the English patent 
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deseribes a method that necessitates the RE-HEATING of 
the iron. it is evident that the inventions must be 
dissimilar.” 


The following are copies of the afhdavits in the file 
and contents referred to in the above letter: 


“CINCINNATI, May 1, 1882. 

“| George J. H. Goehler, of Cineitnnati, Ohio, do 
hereby certify that 1 am a practical metal-worker, and 
have been engaged in the business for about eighteen 
Vears. | have been engaged in the manufacture of 
safes both in Europe and in this country for the past 
fitteen Vvears. | 

“The inclosed piece of angle iron designated as 
‘George J. Ll. Goehler Bending Angle Lrons Exhibit A,’ was 
bent b\ myself while said iron Wiis eold, and the 
fracture in the corner was the natural result of such a 
proceeding, 

“The iron is the very best quality that can be got 
in the. market. From my _ practical experience in 
working metal, I know that a thousand pieces of Iron 
similar to this exhibit could be bent cold, and vet not 
one of them would be pertect. 

‘They would all crack at the corners. 

[ Signed. ] GEORGE J. H. GOEHLER.” 


“CINCINNATI, May 1, 1882. 
a harles Rippe, of Covington, Ky., do hereby 
certify that [ am a practical metal-worker, and have 
been engaged in the business for the past twenty- 
SeVell years. 


*] also certify that the inclosed piece ot angle iron 


16 


marked ‘George J. H. Gochler, Bending Angle Irons, Ex- 
hibit B,’ was bent by myself for the purpose of deter- 
mining if such a piece of iron could be bent cold. 

‘This piece is a good quality of iron, for which the 
regular list price was paid and although it was bent 
slowly, and with considerable care it was fractured as 
seen. 

* From my extensive experience as a metal-worker, 
I know it is impossible to bend such a piece of angle 
iron cold, without causing it to break at the joint, and 
thereby be rendered unfit for use. 


[ Signed. | “CHARLES RIPPE.” 


“CINCINNATI, May 1, 1882 
“T, Julius C. Hintz, of Cincinnati, Ohio, do hereby 
certify that I saw Charles Rippe bend the ineclosed 
piece of angle iron, marked ‘George J. Il. Goehler’s 
Bending Angle lron, Exhibit BY and know the statement 
over his signature is correct. 
“The cold piece of iron was bent very slowly, and 
before the corner had been carried two-thirds of the 
way around, the metal-commenced to break. 
“TIT have been engaged 11 metal-working fur more 
than ten years, and know the result of attempting to 
bend angle iron while cold, is to break at the corner. 


(Signed. ] “J.C. WINTZ.” 


The emphasis, by italics, ete., are in the original. 
It will be observed that while the above letter speaks 
of models, or exhibits, being sent to illustrate how per- 
fectly the metal could be bent cold, by the Goehler 
method, the affidavits (for they are sworn to, but I 
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have not quoted the jurats), are limited to showing that the 
pieces bent according to Skidmore’s plan can not be bent cold, 

Ilow the solicitor of Goehler came to state more in 
his letter than the affidavits justified, I can not say, but 
this I do know, that, before the crucial test of this 
matter, by the actual manufacture of safes, 1t was com- 
monly believed that the Goehler cut would enable the 
bars to be bent cold. 

It will appear further along that such angle bars 
can not be bent cold, no matter how cut. 

The examiner (if we will put ourselves in his place) 
Wiis then acl ised that the difference between the cuts 
of Skidmore and Goehler produced i beneticial result, 
it enabled the iron to be bent cold. 

That, as matter of fact, the Goehler bar could not 
be bent cold has nothing to do with the present part of 
our discussion, Which has reference only to the reasons 
that actuated the patent office in finding such difference 
In these as appeared to justify it in holding that that 
difference was patentable. 

The Patent Ofttice letter, in reply to the above, and 
next in order in the “file and contents,” is dated May 
5, L552, \ ]). 200), Passes the third claim, before stated, 
for patent, and aoaln rejects the first and second claims 
Upon the Same reference—Skidmore = Kenelish patent. 

A few words upon the reason of this action of the 
ofice: The third claim, that was passed, was for an 
anale iron cut precisely as shown in complainant's 
patent, and in the drawings of the rejected application 
of Goehler. 

The letter of the Solicitor, in connection with the 
affidavits of Rippe, Goehler and Hintz, had shown 
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that a beneficial result had arisen from the use of that 
eut, as distinguished from the Skidmore cut, to wit: 
An angele bar cut on the Skidmore method could not be 
bent without heating, while, it was assumed, from the 
statement in the Solicitors letter, that an angle bar, 
eut aecording to claim three, could be bent cold, hence 
the patentability of the third claim 

But the tirst and second claims were Aon rejected. 
That it may appear beyond doubt that I am accurately 
stating the reasons of the office, IT will quote these 


claims (). PY? ): 


l. “The within described process of bending 
rounded corners on one of the webs of an angle iron, 
for the purpose stated.” 

2. “An angle iron having one of the webs coved or 
notched, and the other web bent so as to produce rat 
rounded corner for the purpose stated.” 

3. “An angle iron having one of its webs, B, coved 
or notched at C, ¢, ¢, D, d, dy Ie, and the other web, A, 
bent so as to afford a rounded corner, a, as and for the 
purpose described.” : 


The first was for dending an angle iron (however cut) 
by which a round Corner Was produced. If this were 
otherwise patentable (which it was not), It was in- 
volved in Skidmore. It was not limited toa specific 
eut that, as was allegwed, would enable it to be bent cold. 

The second was for any angle bar, so cut as to 
enable it to be bent into a round corner—the affidavits 


had no application to either. 
The third was accurately limited to the exact cut 
that, it was alleged, would enable it to be bent cold. 
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If the Patent Offlee, and the applicant, and the 
Solicitor, were all mistaken about this, and, as matter 
of fact, such bars could not be bent cold, then a erant 
of a patent, based Upon this mistake of facet, was In- 
valid. Or, if put in another shape, the result will re- 
main the Silie, Where the alleged beneticial result. 
or Increased utility, SOLELY relied Upon fo evidence 1veN- 
tion lis; pears, q>}° is proved hot to eXist. the invention 
dlisapperars. 

A BAR CUT AS SHOWN, AND SPECIFIED IN THE ABOVE 
THIRD CLAIM, AND IN COMPLAINANT S PATENT, CAN NOT 
Be BENT COLD. 

Charles Rippe testifies, (Q. 2-6, p. 249), that such 
anele bars could not be bent cold, and never were bent 
cola cut respondent's factory. The witness Wis super- 
intendent of appellee's factory, and there is nothing in 
the record in the shehtest conflict with his testimony. 

George Thorwarth was tool-maker, and fixed up 
machinery in complainant's factory, when complainant 
commenced to make safes such as are in dispute. lis 
testimony will be found at p. 271. It is explicit that 
there never Was but Ole bear’ (“hoop ) bent cold in that 
factory, and that they could not be so bent. 

The witness cut out and assisted in bending the first 
bar containing the alleged invention that was made, 
the Interference testimony which is very full upon this 
subject does not cLnh\ where dispute this fact, and he 
may be presumed to know what he is talking about. 
Nor is there any thing in the record in confliet with 
this witness. unless the wild statements of Moses 
Mosler, assignor of complainant, to be hereafter re- 
ferred to, may be stated to be so. 
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[t may not be amiss, in this connection, to state thaf 
both of the parties to the above interference, Mosler 
and Goechler. repeatedly recognized that it was this 
alleged capacity to be bent cold that dignitied this cut 
into an invention. Thus, the rejected specification of 
Gochler, attached to tile and contents, before referred 
to, refers to this three times: Once on the 289th pace, 
and twice on the 200th page. Each of the two patents 
eranted appellee, iis ASSILTICE of Gochler, Respondent's 
exhibits Goehler Patents Nos. Land 2, p. 273 e  seq., 
also state explicit! that it is this capacity of bending 
cold that gives it merit or invention. 

Moses Mosler, alleged inventor of patents set up in 
hill of complaint, in his deposition, taken in the inter- 
ference proceeding continually recognizes this capacity 
of being bent cold as the thing that dignities this cut 
into an invention. 

[ will quote some of these allusions from Mosler. 
[Interference Record, Moses Mosler’s deposition, ol) Ing 
page and answer in each case, so that Vour llonors can 
examine context to verify the deCUuracy of the quota- 
tions, so as to be satisfied as to the precise meaning In- 
tended : 


Answ. 4, }). POL: “So, about the middle of Sep- 
tember, | went to see my patenfattorney, Mr. Murray, 
to make an application for a patent for a round- 
cornered safe, with bent angle bars, bent cold, forming 
the circle, I had given Mr. Ilemler to work by.” * * 


Answ. 25, p. 207: * * “I told him that in order 
to form that circle that it would be necessary to cut 
sufficient away from the upper web to permit the 
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angle, when bending cold, to form the shape that | 
nae. *:* 

Answ. 27. }. 209: * * “Mr. Hemler, who had 
done every thing in the matter of carrving out my 
Views, In the construction of round-cornered sates, with 
cold bent angle bars, might also take a notion to 


leave. — _ 


* Answ. 35, p. 213 ef. seq: © The idea then struck 
me that tf an angle frame could be made to be bent cold, 
and to avoid blacksmith work, it would perhaps be advis- 
able to make a round-cornered safe, aus in this manner 
we would have an angele frame that would answer about 
the same purpose as a welded angle frame would, and 
ata greatly reduced cost.” 


Answ. 36, p. 215: * * “As my claias had been 
allowed for the invention of constructing round-cornered 
safes with cold bent angle-bars. . ” 

Aansw. 61, p. 224: * * “I took him into the 
paint-room and showed hima safe constructed the same 
as we construct them now—round corners, cold bent 
angle bars.” * * 

Answ. 75, p. 228: “The specific instructions were 
that he take immediate steps to construct a round- 
cornered safe with cold bent angle bars, such as I had 


otten spoken to him af” ad * 


Answ. 103, p. 234: “Mr. Ilemler said he could 
very easily change the cut, as the tools and machinery 
were hot made, and that he would at once go to work 
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at it. and hasten preparations for the construction of 
those round-cornered safes with bent cold angle bars.’ 


Answ. 110, p. 236: “IT think I exhibited *Ilem- 
ler Exhibit No. 1. during the first conversations I had 
with Mr. Ilemler on the subject of bending cut angle 


bars eold.”’ 


lourteen times during this deposition this witness 
refers to the Invention in question as the bending of 
cold angle bars. 

Neither of the parties has ever used the alleged invention 
—though both tried to do so. 

[ have already pointed to the testimony of Thor- 
warth, who at the commencement of this manufacture 
worked for appellant, and Was In position to know ex- 
actly what was done. Ile is most explicit, there never 
was but one bar bent cold at appellant's factory. [lis 
deposition at }). 2/1 is conclusive of this. The only 
other testimony in the record as to appellant's practice 
in this regard is Moses Moslers, printed at p. 259. This 
Witness Was called hy appellee mainly for the purpose 
of stating the result of appellant’s experience, and 
their practice in this matter. This witness states, 
(Ans. 6, p. 260): “To the best of my knowledge, I am 
positive that at first they were bent cold.” And in 
answer 15 he states how he knows they were bent cold, 
because there were complaints about the quality of the 
iron, While “if they were bent hot there would be no 
occasion for such complaints,” Ile does not know 


whether they were bent cold for ‘ta week, a vear, a 
month or a day,” (Ans. 16 and 17); but promises to 


get this information. and subsequently reports that he 


was informed, (Ans. 22), “that it was about two 
weeks that we bent them cold —that’s from the start.’ 

Your llonors will observe that the above Is al very 
careful statement. ‘From the start: only two bars 
were bent in their factory during the first two or three 
weeks. The Interference testimony was quite explicit 
about this, (Thorwarth Ans. 58 ef seg, p. 71). There 
is nothing in) conflict with this in the record. 

In the first prera'l of M. Mosler deposition under 
consideration, and while he was still infatuated with 
the concelt thet he could, single handed, swear it 
through that there had been a continuous use of cold 
bent angle bars at his factory, he was aked, (q. 0%), for 
the name of any workman who knew of this continu- 
oususe. lle answered: “From the best of my recollee- 
thon. [ Cri only ClVe the name of Stockle., who Was one 
ol the first to work Upon these angles.” Stockle had 
already heen examined 1 the Interference proceeding, 
(his deposition is at p. LOG); he stated in Ans. + and 
7 that he knew nothing about these angle bars until 
March, 1882, although the first bars were bent in 
November, ISS1, and the “two weeks” of M. Mosler 
Were in) November, ISS 1. Instead. therefore, of wast- 
Ine time on Stoeckle, after we got through with Mosler, 
we called Thorwarth. who had a more intimate knowl- 
edee of the carly history of these bent angle bars than 
any living man, except Goeller, and the result is 
before your llonors, véz.c That there never was but one 
angele bar bent cold in appellant's establishment, and 
the Mosler continuous use for two weeks “from the 
start,’ during which time but two angle bars were 


bent, has no tendency to contradict Thorwarth. 
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This I submit is conclusive that angle bars, cut as 
pointed out in complainant's patents, can not. be bent 
cold. 


And as invention was only predicated of this form 


of cut because of the assumption that a certain utility 
was incident to it, viz: An angle bar containing it 
could be bent cold, and now this assumption of utility 
having been demonstrated to be false it follows, of 
course, that there is.no invention. 

But I might go further, and ailege that this cut, 
even when bent hot,:is not only not useful, but that it 
is not practicable. 

Mosler admits (Ans. 18, p. 262) that they did not 
use this cut at the time his deposition was taken, and 
refers to letters patent No. 284,047, granted August 
28, 1883, as showing the cut now used by his company. 

This patent I find is not in our record, but the 
reference to it as a public record permits it to be ex- 
amined in this connection, and I may say, with the 
patent before me, that it has nothing in common with 
the cut shown in the Mosler patents involved in this 
controversy. Indeed the inner cut * facing the unctt 
side,’ or the ‘curved cuts meeting a right angle cut ” 
that forms the whole of this controversy, are entirely 
wanting. In short it has the appearance of the Skid- 
more cut carelessly made. 

This latest patent of Mosler was applied for, as ap- 
pears by the patent, during December, 1882, and it is 
a fair inference that during all the time that they have 
been manufacturing safes for the market with round- 
corners they have used the cut there shown. 


Turning now to the experience of appellee in this 
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regard: it has been before pointed out ante p. 19 that, 
from the very start, all its angle bars were bent hot, 
and, even then, they had to reinforce each angular 


joint with an additional piece of angle iron, securely 


riveted to the angle bar frame on each side of the joint 
or corner. Subsequently, but prior to the commence- 
ment of this: suit, appellee changed its mode of Mahu- 
facture. It then commenced to weld the corners, thus 
dispensing with these reinforcing pieces and _ rivets, 
and making better work at a great saving of labor and 
material, 

“Models of Welded Round-corners, Nos. 1, 2, 3 
and 4,"° show the various steps in making the rounded- 
corners as it is now practiced in appellee's factory, and 
substantially as it has been practiced in various safe 
factories for many years prior to the date of the alleged 
inventions in controversy, as will be hereafter pointed 
out. 

The testimony of Charles Rippe, p. 250 ef seg, Qs. 
11 to 18, will fully explain the above statements. 


It ought to be added before parting from this sub- 


ject, that neither Moses Mosler nor his Superintendent, 


who testifies to infringement in this case, thought, 
while testifying in the interference proceeding, that this 
angle bar, even upon the assumption then made, that 
it could be bent cold, involved invention. At least 
that was, and is, my understanding of their testimony, 
vide, Moses Mosler’s testimony, Answs. 75, 76 and 77, 
». 228-9, and Answs. 90, p. 252; and testimony of 
Michael Hemler, Answs. 139-145, p. 197, and Answ. 
159, p. OL. 


As I take leave of this question of the patentability 
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of the cut, it is appropriate to observe that your 
Honors will now understand why Goehler did not 
further contest the ownership of this invention, by 
further appeals in the Interference proceeding, and 
you will be enabled, too, to appreciate the ‘‘acquies- 
ence’ involved in refusing to further contest the 
doubtful honer of being the inventor of the cut in 
question. 
NON-INFRINGEMENT. 


Under the above heading I desire only to say, so far 
as claim 1 and 2 of Complainent’s Exhibt B, and the 
claim of Complainant’s Exhibit C, the claims for this 
cut in the angle bar, are concerned, that appellee used 
angle bars in their safes, cut, as shown in letters 
patent Respondent’s Exhibit, Goehler, Patent No. 1, 
p. 274, up to August, 1883, when they commenced to 
weld their angle bars as is shown in Respondent’s Ex- 
hibits Welded Round-corner, Nos. 1, 2, 3 and 4. 

When they were cut according to the Goehler pat- 
ent they were invariably bent hot, and protected by 
corner pieces as explained by Rippe, Ans. 4, 5, 6 and 
15, p. 249 ef seq. 

If it be necessary to say anything further under this 
heading, which I doubt, then the only appropriate 
thing would be a comparison of the cut shown in the 
Goehler patent No. 1, and that shown in Complainant’s 
patent Exhibit B. These are different in form and the 
Goehler patent was granted about eight months before 
the patent Exhibit B. No intelligent comparison of 
the substance of the two can be made without consid- 
ering their relative utility; that is to say, if the fact 
that they differ in form, and the other fact that the 
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Groehler patent bears prior date be not conclusive upon 
this question, and it is insisted that, notwithstanding, 
they are in substance and effect the same, then the re- 
sult of such comparison must be, if fairly instituted 
and carried out, that there is substantial identity 
between them, in this, that each is utterly useless, and 
as neither accomplishes, nor can accomplish, any useful 
purpose, neither involves invention, or can be infringed. 

If the case required the statement, it might also be 
stated under this heading, that upon the assumption 
that appellee’s former manufacture, when it used the 
Goehler cut and the bars were bent hot, infringed any 
of these patents, still this would not benefit appellant 
here; because it appears that prior to the bringing of 
this suit appellee had ceased this manufacture, ante p. LY. 
Nor is there anything in the record tending to throw 
doubt upon their then intention of finally and forever 
ceasing such manufacture, while the deposition of 
Charles Rippe is conclusive of such intention. _ 

Such a case is not a proper case for injunction. 
There is nothing in the opinion of the Cireuit Court 
upon this subject, but that is because it was not neces- 
sary for a proper decision of the cause; for the learned 
Judge, at the argument, discussed this question, and 
stated, hypothetically, the above view. see his decis- 
lon a few months later: 

Odell vs. Stout, 22 Fed. Rep. 159; particularly 
p. LOY. 


Two claims remain to be considered. viz: 


Third Claim-—Complainant’s Exhibit B. 
“Tn a safe, the combjnation of the front and back 
frames, formed of single bent angle bars, having one 
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side cut away to leave curved ends, upon which the 
uncut side is bent to form rounded corners, and a 
metal sheet, I. bent around and secured to said frames 
to form the top and sides of the safe, substantially as 


described.” 
Claim of Complainant's Exhibit A. 


“The combination in a fire-proof safe, of the frames 
A, sheet metal cover B, bent around the top, sides and 
lower corners, With bars C and lower removable plate 
1). substantially as specified.” 

The first of these is for a safe frame composed of 
two or more angle bars, cut out in manner aforesaid, 
when such frame is covered with a sheet of metal, or in 
combination with such sheet of metal. 

The second is for a combination of the same ele- 
ments, with, in addition, a plate D upon the bottom, to 
permit of filling the concrete in at that end. 

Both claims can be treated together. 


At p. 14 of our record there is a stipulation, the 
first two paragraphs of which are as follows: 


Ist. “That prior to any of the alleged inventions 
of said Moses Mosler, referred to in the bill of com- 
plaint herein, fire-proof safes having their bottoms con- 
structed like the wooden model marked Exhibit A, and 
referred to in the affidavits ot Charles Rippe and John 
Hurst, now on file in the cause, were made and publicly 
used and sold in this country.” 


2d. ‘That round corner, fire-proof safes, similar to 
the safe shown to the Court at the hearing of motion 


for preliminary injunction in this cause, and now in the 
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possession ot defendant, were made and publicly used 
and sold in this country prior Lo any of the alleged in- 
ventions of Moses Mosler. referred to in the bill of 
complaint, said safe being more particularly described 
and identified by affidavits of Theodore Waslauck, 
Ludwig Beer, and Charles Boercker, now on file in 


this cause. 


Appellant has omitted ic have coples ot the att- 
davits referred to above made pear’ of the transcript 
here, but it is net apprehended that any inconvenience 
can arise from this, as the exhibits stipulated show for 
themselves, and the uses of Exhibit A (marked * Ex- 
hibit A attached to the depositions of Charles Rippe 
and John Ilurst”’) are fully described in the deposition 
of John Ilurst to be reterred to. 

lor the present it is sufficient to say that the Ex- 
hibit A shows the precise construction of the bars ¢ 
and lower removable plate D” of Complainants Patent 
Exhibit A, and the safe referred to in the second para- 
graph ot the stipulation ix offered in evidence by 
appellee, (Ree. }). 253): as Respondent's exhibit, St. 
Louts Round-cornered Safe.” It shows the “* metal 
sheet, Ic, bent around and secured to said frames to 
form the top and sides ot the safe,’ which Is cn) ele- 
ment of each of the claims under consideration. 

These features stipulated, as above, are the only 
elements to be found in any of the claims sued upon, 
in addition to the cut of the angle bar. 

l‘ire-proof safes built upon angle bars, and having 
their bottoms constructed like exhibit A, so as to be 
filled from the bottom, in exact accordance with these 
features of complainant’s patents, were made at Ilall’s 


. 
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Safe and Lock Factory, in large numbers, years prior 
to the date of Mosler’s alleged invention. The angle 
bars in this manufacture were cut and welded exactly 
as shown in Respondent’s Exhibits, Welded Round- 
corner, Nos. 1, 2, 3 and 4; that is exactly as appellee’s 
similar manufacture is now carried on, except that the 
safes so made at Hlall’s had, when finished, square 
corners, and not round corners. But, in the process of 
making these safes at Hall’s the bending of the angle- 
bars necessarily produced a round-corner. Such a piece 
of iron could not be bent so as to produce a square corner. 
After they were bent and welded, the iron upon each 
side, up to the corner, was hammered, or * staved up” 
so as to make the corners of the safes square. his, 
because square-cornered safes were then fashionable. 
Panel safes, with square-corners, were then the mode. 
They did not put “metal sheets around the top, sides 
and lower corners of these safes,” for such metal sheets 
are not adapted to square-cornered panel safes. But 
at the same time that this manufacture was carried on 
at Hall’s, other safes, known indifferently as * Mes- 
senger Boxes,” “Express Boxes” and ‘ Express 
Safes’? were being made upon angle bars, cut and 
welded at the corners in the same way as the fire-proof 
safes referred to, and having this metal sheet around 
them. This latter class of safes are made to be carried 
on railroad cars, by express messengers, and as they 
are intended only to resist thieves and burglars, they 
have no filling to resist the effect of fire—hence they 
have no arrangement for filling, from the bottom or 
otherwise. These express boxes have the metal sheets 
surrounding them, sometimes upon the outside of the 
angle bar frames, as in appellant's and appellee's 
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manufacture, and the Exhibit St. Louis Safe, and 
sometimes the angle bar frames are outside the sheet 
metal cover or envelope. The angle bars in these safes 
were usually permitted to remain round on the corners, 
though, sometimes, when a specially nice one was 
wanted, they “staved up” the corners in the sale 
manner they did the fire-proof safes. In addition to 
this the Cincinnati Safe and Lock Company filled ad 
their fire-proof safes from the bottom—and of course 
used **the removable plate D and bars e¢.”’ 


Above statements are all proved by the deposition 
of John Hurst, (Ree. p. 266), which is short and to the 
point. 


It was not deemed necessary to put any of these 
Hall, or Cincinnati Safe and Lock Company safes or 
express boxes in evidence, because all the facts above 
stated were and are notorious, and the exhibits at 
present in the case illustrate the different constructions. 


No doubt vour Honors have seen these express 
boxes in the Adam's or some other express company’s 
Wafcon, OF being loaded or unloaded as you have passed 
their doors, for their use has been general for many 
vears. They are familiarly referred to by most of the 
witnesses who have testified. (Hemler, Q. 139 eé¢ seq., 
p. 197-8. M. Mosler, Q. 90, p. 233.) 


As this Hall manufacture of fire-proof safes upon 
welded angle bars, with the corner “ staved up” and 
filled from the bottom—substantially appellee’s present 
manufacture—depended upon the testimony of the 
witness Hurst, appellant made a mild attempt to con- 
tradict it in rebuttal. 
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The proof by Hurst was of a manufacture s 
general, SO long continued, so public, and so clearly 
ahead of Mosler’s alleged invention, that it appeared 
to the writer hereof that he would not be justified in 
ealling a number of witnesses, thereby unnecessarily 
increasing the size of the record, and the cost of the 
litigation, to prove such a matter. 


The fact, however, that appellee had called but one 
witness for this purpose, evidently, was not without Its 
effect Upon appellant. 

The witness called by appellant for this purpose 
was Theodore Moellers, whose deposition is printed at 
p. 254. 

He admitted at the start. however, (Ans. 4 and 18 
et 8eq.), that two such safes were made at Hall's for 
the Vienna Exposition more than ten years before. 

He also stated (Ans. 7 and 8) that no more were 
made so long as he was in the fire-proof department, 
and that he left Hall's employ only a little over four 
years ago—“ five vears ago next June, I think,” These 
answers, taken in connection with his second answer 
(that he was foreman in the fire-proof department until 
he left Hall's employ), would amount to a statement 
that safes of the kind referred to had not been made at 
Hall’s between 1874 and 1880. Now, inasmuch as 
Hurst testified that he left Hall's about six vears ago 
(1878) (Ans. 3, p. 256), and that the safes in question 
—the continuous manufacture, had been made after 
1875, or after 1876, (Ans. 27, p. 258), there was con- 
flict in the depositions. This conflict disappeared in 
the cross-examination, when Moellers admited (Ans. 
23 to 28, p. 287), that Tom McCormick came to work 
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as foreman in the fire-proof department as he was 
lea ine—that McCormick took Moellers’ place. Hurst's 
testimony was (Ans. 22, ». 258), that the manufacture 
In question occurred while McCormick was foreman. 


Moellers also admitted. in above referred to answers. 
that he ceased to work in the fire-proof department 
between 1875 and 1877. and that afterwards he knew 


nothing of what was done in that department. 


It is then, indisputably, proved that safes built 
upon angle bars having round-corners, and having 
Square-corners, were old: that round-corner = safes, 
built upon angle bars, and covered with a sheet of 
metal “upon the top sides and lower corners” were 
old; that safes built upon angle bars—as well as panel 
safes—have had the “bars ¢ and lower removable 
plate D” to enable them to be filled from the bottom. 
But it has not been proved that either the “ bars ¢ and 
lower removable plate D,” or the sheet metal envelope 
Ki, have been used in connection with angle bars that 
have the special cut shown in complainant's patents. 

The Inquiry here Is, does this special cut in the 
angle bar modify the operation, or at all affect the use, 
of either the bottom plate D and its supporting ledges, 
or the sheet metal cover E, or does either of these de- 
vices affect or modify the operation of this special cut ; 
or does either the plate D and its ledges, or sheet 
metal cover E modify or at all affect the function of 
the other? If the answer be, as it must, in the neg- 
ative then these things are not in combination. The 
bottom plate and its sustaining ledges permit the safe to 
be filled from the bottom, and, obviously, it makes no 
difference, so far as the performance of this, or any 
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conceivable, function of this plate and its supporting 
ledges are concerned, whether the angle bars are cut 
out in the corners or not, or whether or not there are 
any angle bars in such safe, or whether the safe has 
round or square corners, or panels or surrounding sheet 
of metal. 

The same is just as true, and just as obvious, with 
reference to the metal sheet E. 

For instance: it is stated by counsel that ** Respond- 
ent’s Exhibit St. Louis Safe” is not built upon angle 
bars Suppose this to be so, does the sheet metal cover 
surrounding it perform any different, or other, function 
from what the similar sheet metal cover upon appellee's 
safe in evidence performs? Or does the sheet upon 
the latter perform any function that is not performed 
by the sheet upon the former? It is submitted, that 
this subject has received so much attention in this 
Court recently as to make it unnecessary to further 
discuss it now—especially in such a case as this. 


[In Hailes vs. Van Wormer, 20 Wall, p. 368, Mr. 


Justice Strong says: 


“Tt must be conceded that a combination, if it pro- 
duces new and useful results, is patentable, though all 
the constituents of the combination were well-known 
and in common use before the combination was made. 
But the result must be a product of the combination. 
and not a mere aggregate of several results each the 
complete product of one of the combined elements. 


Combined results are not necessarily a novel result, 
nor are they an old result obtained in a new and im- 
proved manner. Merely bringing old devices into 
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juxtaposition, and there allowing each to work out its 
own effect without the production of something novel, 
is not invention. No one by bringing together several 
old devices without producing a new and useful result, 
the joint product of the elements of the combination, 
and something more than an aggregate of old results, 
can acquire a right to prevent others from using the 
same devices, either singly or in other combinations,” 


And in Pickering vs. McCullough, 104 U.S., p. 
318, Mr. Justice Mathews says: 


‘In Nimmo’s apparatus it is perfectly clear that all 
the elements of the combination are old, and that each 
operates only in the old way. Beyond the separate 
and well-known results produced by them severally, 
no one of them contributes to the combined result any 
new feature; no-one of them adds to the combination 
any thing more than its separate independent effect ; 
no one of them gives any additional efficiency to the 
others, or changes in any way the mode or result of its 
action. In a patentable combination of old elements, 
all the constituents must so enter into it as that each 
qualifies every other; to draw an illustration from 
another branch of the law they must be joint tenants 
of the domain of the invention, seized each of every 
part, per ney et per tout, and not mere tenants in com- 
mon, with separate interests and estates. It must form 
either a new machine of a distinet character and fune- 
tion, or produce a result due to the joint and co- 
operating action of all the elements, and which is not 
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the mere adding together of separate contributions. 
Otherwise it is only a mechanical juxtaposition, and 
not a vital union.” 


See also 
Reckendorfer vs. Faber, 92 U.S. 347. 
| Heald vs. Rice, 104 U. 8. 737. 
Hailes et. al. vs. The Albany Stove Company, 
123 U.S. 586. 


Respectfully submitted, 
JAMES MOORE, 
Counsel for Appellee. 


REPLY TO APPELLANTS BRIEF. 
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| beg leave to offer a few words in reply to appel- 
lants brief, not to any argument contained in it, but 
only to some of the assertions, and omissions amount- 
ing to assertions, therein. 


Ist. The brief in question says, p. 28, “But the 
admission under oath that an invention had been made 
in the production of the devices in interference is true 
and binding upon respondents.” 

The predicate of this, and immediately preceding it 
in the brief, is a quotation from respondent’s answer in 
which the word “invention” is used, and italicized in 
the brief; and inasmuch as the answer used the word 
invention, and not alleged invention, the argument is 
that this is an admission of invention shown jn com- 
plainant’s patents. 

All this is to be taken in connection with the analy- 
sis of the defences in respondent’s answer, set out in 
accordance with the rules, at p. 8, of complainant’s 
brief. This analysis nowhere states that respondents 
denied that complainants showed any invention. The 
answer at page 10 of the record has this language: 
“And it denies that any or either of said patents show 
any invention whatever.” 
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2d. Appellant’s brief states, p. 11, under the 
head of “Infringement”: “On the question of in- 
fringement there can be no doubt. It is admitted in 
the answer record p. 11.” 

Upon turning to the answer the only allegation 
found upon this subject is as follows, and as it Is at page 
11 of the record, I presume it is the allegation referred 
to in the brief: 

“Respondent, further answering, denies that it has 
infringed either of said patents, or that it has made or 
sold since the dates of said patents, respectively, any 
safes containing either of the inventions described and 


claimed in either of the patents upon which the bill of 


complaint is founded, but it alleges that prior to the 
commencement of this suit, it has made and sold sates 
in accordance with letters patent No. 268,010, granted 
upon the invention of G. J. H. Goehler, Nov. 28th, 
1882, for ‘bending angle iron’ to this respondent.” 


od. Appellant’s brief p. p. 14, 15 says: “In the 
prosecution of Goehler’s application, which was in in- 
terference with Mosler’s application, this same Skidmore 
patent was cited against the claim now sued upon, and 
Mosler, Bahmann & Co.’s counsel succeeded in con- 
vincing the examiner that the reference was not 
pertinent.” 

The undersigned is the only “counsel” that Mosler, 
sahmann & Co. has, or had, and if the above be true, 
not only is it a reflection upon his sincerity in the 
present case, but it is a serious reflection upon the 
defense; but if it be not true it indicates an indisposi- 
tion upon the part of counsel to frankly discuss the 
question adverted to, and, leaving out of view the 


question of ethics involved, is merely a begging of the 
question. Is it true? 

a. I never had anything to do with the application 
referred to until the Interference was declared, Ree. 299. 

b. The examiner never was convinced that the 
Skidmore patent was not a pertinent reference. On 
the contrary, when the preliminary Interference was 
declared, the exaininer used this language: “Applicant 
is hereby informed that there is pending before the 
Office another application for patent, which deseribes 
and shows the same invention that the applicant de- 
scribes and shows, and that so much of the invention in 
the two cases as is new—regard being had to the English 
patent heretofore referred to in this case—are in conflict. 
* * ™" Ree. 297-8. And as may be seen by examin- 
ing the pages just referred to, the examiner never did 
retract, or modify that language. 

c. The solicitor, acting for Goehler in this matter, 
never did attempt to show that the reference to Skid- 
more was not pertinent; he distinguished between 
the latter and the claim he was advocating upon the 
ground that a bar having the Skidmore cut required to 
be heated, while the eut of Goehler would, as he was 
then informed, permit of bending cold. Ante p. p. 13 
to 19. 

In connection with this it appears pertinent to ob- 
serve that appellant’s brief, in stating the evidence 
offered by respondent, p. LO, omitted to refer to “ Re- 
spondent’s Ex. Goehler File and Contents,” which 1s 
printed at p. 288, and contains the matters above 
referred to; but did refer to an emasculated skeleton of 
that exhibit (p. 10), offered by complainant and printed 
at p. 36, ree. 
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4th. The brief in question contains at p. 33 ef seq. 
a great deal of matter for the purpose of showing that 
upon the introduction of the round corner safes by 
appellant their business greatly increased. This for 
the purpose of enabling the inference to be drawn that 
there was invention in it. Sticking to my expressed 
purpose of commenting only where the suggestio falsi 
or the suppressio veri appears in the brief commented 
upon, I will limit my remarks here to calling attention 
to the deposition of Moses Mosler, A. 31 to 34 ine. p. 
264. This shows the substance of the then situation. 
One Warner, who now runs a patent medicine factory at 
Rochester, N. Y., which medicine, from a recollection 
of his ancient trade, he calls ‘Safe Medicine,” and 
which he advertises by means of an observatory and a 
system of rewards for each newly discovered planet, 
was the selling agent of appellee. He took all its pro- 
duct at certain agreed prices. Appellant made an 
agreement with this Warner whereby he ceased to sell 
any of appellee’s safes, and sold only appellant’s. This 
taking away of the custom that it had required appellee 
a large fraction of a century to build up, of course, 
gave quite an impetus to appellant's business, and cor- 
respondingly injured appellee’s. And now in harmoni- 
ous correspondence with the special business aptitude 
that enabled appellant to accomplish this characteristic 
piece of business, it comes coolly in here and says that 
this increase of business was owing to the change in 


their manufacture from a square-cornered to a round- 


cornered safe!! That, is counsel so states in effect, but 
Mosler hesitated about going so far. Vide A. 33, p. 265. 


a a 
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5th. The appellant’s brief, p. p. 37 to 41, has a 
series of crotchety remarks about the safes built upon 
angle frames, and filled from the bottom at the Hall's 
Safe & Lock Co., that are entitled to a little attention. 
The exact facts with relation to this manufacture were 
stated, accurately, though not very fully, at p. 29 e 
seq. ante, 

Complainant’s brief, p. 37, says: ‘Moeller says 
there were no such safes made at Hall's Safe & Lock 
Co. while he was there, and he was there from the war 
times until 1879 or L880 * * 

| quote from Moeller’s testimony p. 285 ef seq.: 

Q. 7. “During the time you were employed by 
Mr. Hall, or the Hall's Sate & Lock Co., were any other 
safes made by said company, or in the department of 
which you had charge, having the continuous angle bar 
forming the back and front frames of the safe, similar 
to those you say were made to be sent to the Vienna 
I xpositjon ?” 

A. “No, sir; not as long as I was in that depart- 
ment.’ 

Q.8. “Can you state the year you left the employ 
of the Hall's Safe & Lock Co.?” 

A. “Five years ago next June, I think.” 

And p. 286: 

Q. 24. “Did you know Tom McCormick who 
worked there, and when was he foreman in the fire- 
proof department, if ever?” 

A. “I know him. After I left he got my place as 
foreman in the fire-proof department.” 

Q. 25. “ Now, are you sure what year you left there?” 


4? 


A. “TIT think it was seven or eight years ago. I 
left for one week and was hired over again in the bur- 
glar-proof department, and had charge of putting on 
locks and bolts and burglar work.” 


f 
Q. 26. “Then how long did you work in the bur- “Sh. 
Pie) y* ® . . ° 7) ) 
glar-proof department * | 


A. I think nearly two years, or a little over.” 

Q. 27. “Then you ceased to work in the fire-proof 
department between 1875 and 1877? Is that right?” 

~ “Tee, ee.” | 

Q. 28. “You don’t know what was done in the 
fire-proof department aiter you went upon burglar 


work, do you?” 
A. “I do not know. It was on the other side of R 
the square.” 
[t will be observed that by confusing the time when “et 
the witness left the fire-proof department with the time + 


when he left the employ of the Hall Company, or rather 
by obscuring their different dates, the writer feels him- 
self enabled to state that no such safes were made by 
the Hall Company until 1879 or 1880. 

There is not the shghtest conflict between the testi- 
mony of this witness and that of Ilurst. [lurst was 
examined (p. 256 Rec.) first, and like Moeiler, he had 
not an accurate recollection of dates, but there can be 
no doubt at all that he left Hall's finally at or before 
1878, and that the continuous manufacture of the safes 
ini question occurred prior to that date (A. 3, 25 to 40 5 » in 


inc.) Nor is there anything inconsistent with this in Bei 
the record. 
Complainant’s counsel states at p. 40 of his brief, 
that Hurst’s “testimony is uncertain, contradictory 
} 
j 
' 
ngs 
v 
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and vague.” Iam wholly at a loss to understand why 
such language should be used with reference to Hurst’s 
testimony. I ask, is it not certain, consistent, clear and 
natural throughout ? 

If appellant desired to question the truthfulness of 
[lurst’s testimony, why did he not call Tom McCormick, 
the foreman of the fire-proof department when the 
manufacture commenced, or the superintendent of the 
shops, Corry, or Mr. Hall, or some person, indeed any 
person, who worked in that department at or after 
MeCormick became foreman? 

[ might, indeed, further ask why did not counsel 
insist in the Court below that respondent did not have 
proot enough Upol this head, wh 1) the Court could 
have stepped around the corner and satisfied himself 
in a few minutes that this manufacture was so notort- 
ous and continuous that the Court might well have 
been asked to take judicial notice of it? Vide Hurst 
16th, p. 257. 

[t is hardly necessary to observe that the testimony 
of Sargeant, the * commission salesman,” who is not 
proved LO have ever heen inside of Hlall’s factory, or of 
Moses Mosler, of whom the same remark may be made, 


ean have no bearing upon this question. 


6th. The brief in question at p. 16 says: “They 
were like the St. Louis safe abandoned experiments.” 
l assume that your Honors will in this connection read 
the whole paragraph of which the above is part. It 1s 
nrst paragraph on the page. 
The statement is that the use represented by “ Re- 
dent’s Ex. St. Louis Safe” is but an abandoned 
experiment. Where in the record is the proof of that? 


ag 
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The second paragraph of the stipulation, p. 14 ree. 
which made this exhibit evidence, does not so state, 
and is in violent conflict with such statement. 

That paragraph of the stipulation makes the affi- 
davits of Theodore Waslauch, Ludwig Beer and Chas. 
Boercker evidence upon the merits in this cause. I had 
occasion to remark upon the absence of these affidavits 
from the transcript at p. 29 ante, and said that I did 
not apprehend any inconvenience from appellant’s mis- 
take in omitting them. That was, however, before I 
saw their brief. but it appears that advantage is to be 
taken of their absence to make statements in contra- 
diction of them. Complainant’s brief at place last in- 
dicated says: ‘“Ilad such safes been a success respond- 
ents would not have failed to put on Waslauch, the 
maker, or some safe maker, to testify to their practl- 
bility, and the extent of their use.” 

I don't clearly see the necessity of that; but, what 
is more germane to this statement, is that these affi- 
davits were properly stipulated into the case, and they 
show these things exactly. 

Enquiry and examination at the Clerk’s office have 
not enabled me to find the affidavits of Beer and 
Boercker, but the affidavit of Waslauch is now before 
me, and will be brought, properly authenticated, before 
your Honors. It describes the safes in question. It 
says they were extensively manufactured in Hamburg, 
Germany, as early as 1858, and shipped to Australia 
and South America; that he started their manufacture 
in 1869, in St. Louis, Mo., and at the time of making 
the affidavit still had them on sale in his store. He 
goes on: “About six years ago and when making these 
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round cornered safes, I had in my employ a journeyman 
by the name of Charles Hirche, who subsequently left 
me and obtained employment with Messrs. Beard & 
Bro., safe manufacturers at this place, and after Chas. 
Hirche had been with them a short time they also 
commenced the manuiacture of round corner safes on 
the same plan as I did. Charles Hirche left me in the 
spring of 1880. I am acquainted with Mr. Moses Mos- 
ler, who occasionly visited me when he came to this 
city during the last four or five years. Mr. Moses 
Mosler saw the round corner safes in my store and re- 
marked that they looked very well, and that their 
appearance was an improvement upon the panel safes ; 
and I learned that afterwards the Mosler Safe & Lock 
Co. commenced the manufacture of round corner safes 
also.’ 

Moses Mosler testified in this cause, but he did not 
attempt to contradict that. 

The four or five years stated in the affidavit, taken 
in connection with its clate, would place Mosler’s Visits 
to affiant in the fall of 1878 or 1879,—two clear years 
ahead of the present manufacture. 

While I do not recollect the contents of the other 
affidavits, and, unfortunately it may be,am not specially 
talented in making assertions, I have no hesitation in 
stating that they show a more extended use of these 
safes than Waslauch’s affidavit does. 


7th. The brief says, p. 29, the appellee “continued 
and still continues to pirate the invention it sought to 
obtain by bribery, perjury and subornation of per- 


jury.” 


r.™ 
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The bribery referred to, as appears from other parts 
of this good-tempered, conscientious, just and accurate 
argument, has reference to the employment of Mr. 
Goehler by appellee. Now, if your honors deem it 
worth your while, by referring to the testimony of 
Goehler, (A. 48 et seg., p. 90 rec.,) you will find that 
Goehler applied for a situation to appellee, and that 
there was nothing out of the common in the transaction. 

As for the perjury and subornation of perjury, I 
have no knowledge of them, but as the learned counsel 
who makes this charge was himself a witness in ,the 
cause, I presume he has some knowledge of the matter. 
I do, however, although regretfully, agree with him 
that there has been perjury in the Interference testi- 
mony, and have sincerely to regret that this Court 
may not be able to lay its hands upon the perjurers. 


Respectfully submitted, 
JAMES MOORE, 
A ppellee’s Counsel. 


' 
} 
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The bribery referred to, as appears from other parts 
of this good-tempered, conscientious, just and accurate 
argument, has reference to the employment of Mr. 
Goehler by appellee. Now, if your honors deem it 
worth your while, by referring to the testimony of 
Goehler, (A. 48 ef seg., p. 90 ree.,) you will find that 
Goehler applied for a situation to appellee, and that 
there Was nothing out of the common in the transaction. 

As for the perjury and subornation of perjury, I 
have no knowledge of them, but as the learned counsel 
who makes this charge was himself a witness in the 
cause, I presume he has some knowledge of the matter. 
I do, however, although regretfully, agree with him 
that there has been perjury in the Interference testi- 
mony, and have sincerely to regret that this Court 
may not be able to lay its hands upon the perjurers. 


—— 
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Respectfully submitted, 
JAMES MOOKE, 
Appellee’s Counsel. 
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l UnITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, Greet- 
Ing: 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court before you, 
between Henry Herrman, Charles Sternbach, and Abraham Herr- 
man, plaintiffs, and Chester A. Arthur, defendant, a manifest error 
hath happened, to the great damage of the said plaintiffs, as by the 
record appears, we, being willing that the error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
Ing the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington on 
the second Monday of ¢ ctober, eighte n hundred and eighty-five, ilk 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being Inspect d, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the third day of June, in the year of our Lord one 
thousand eight hundred and eighty-five 

[Seal of U. 5. Cireuit Court, South. Dist. New } 


TIMOTHY GRIFFITH. CVE. 


The foregoing writ is hereby allowed. 


HOYT H. WHEELER, Judge. 


2 | Endorsed :] 5027. U.S. Supreme Court. Henry Herrman 
and al., plaintiffs in error, vs. Chester A. Arthur, defendant in 
error. Writ oferror. Stanley, Clarke & Smith, 160 Broadway, N. 
Y., att’ys for pl'ffs. Due service hereof admitted this 5d day of June, 
1885. Elihu Root, U.S. dist. att’y & att. for def’ts. 
[Stam ped ‘| U. S. circuit court. Filed Jun- 38,1885. Timothy 
Griffith, clerk. 


Unitep SraTes OF AMERICA, 
Southern District of New York, j - 
I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the see- 
o ond circuit, by virtue of the foregoing writ of error and in 
obedience thereto, do hereby certity that the following pages, 
numbered from four to forty-nine, inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 
in the case of Henry Herrman, Charles Sternbach, and Abraham 
Herrman, plaintiffs in error, against Chester A. Arthur, defendant 
in error, as the same_remain of record and on file in said office. 
1—250 
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In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this eleventh day of July, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the one hundred and 
tenth. 

[Seal of U.S. Cireuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 
4 SuUMMOns 
Superior Court of the City of New York. 


Henry HeRRMAN, ABRAHAM HerrMAN, & CHARLES STERN- ) 
BACH, Plaintiffs, Loe ws 
me. 4%, 


against 
CHestTerR A. Artuur, Defendant. } 


To the defendant: 


You are hereby summoned and required to answer the complaint 
in this action, which will be filed in the office of the clerk of 
the superior court of the city of New York, at the court-house in 
said city, and to serve a copy of your answer to the said complaint 
on the subscribers, at their office, at No. 195 Broadway, in said city, 
within twenty days after the service of this summons on you, ex- 

clusive of the day of such service, and if you fail to answer 
5 the said complaint within the time aforesaid the plaintiffs in 

this action will apply to the court fer the relief demanded in 
the complaint. 

Dated March 22d, 1877. 

STANLEY, BROWN & CLARKE, 
Plaintiffs’ Attorneys, 195 Bway. 
(Iendorsed :) N. # superior court. Henry Herrman ct al.. plain- 


tiffs, against Chester A. Arthur, defendant. Summons. Stanley, 
Brown & Clarke, plaintiffs’ attorneys, 195 Broadway, New York. 


6 The President of the United States of America to the judges 
of the superior court of the city of New York, Greeting: 
[1. s. | We, for certain reasons, being desirous that our circuit 


court of the United States for the southern district of New 
York, in the second circuit, shall be certified of a certain cause 
commenced before you against Chester A. Arthur, defendant, by 
Henry Herrman &« al., plaintiffs, do therefore command vou that the 
record and proceedings In said cause you distinetly and openly send 
to the said circuit court, at the city of New York, on the 5th day of 
May, 1877, as fully and amply as the same are remaining before 
you, by whatever names the said parties may be called therein, to- 
gether with this writ, that our said court may cause to be further 
done thereupon what of right ought to be done. 
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Witness Morrison R. Waite, Esquire, Chief Justice of the Supreme 
Court of the United States, the 25d day of April, in the year one 
thousand eight hundred and seventy-seven. 

JOHN I. DAVENPORT, Clerk. 

STEWART L. WOODFORD, 

United States Attorney, Attorney for Defendant. 


7 [ Endorsed :] 5027. U.S. circuit court. Chester A. Arthur 
ads. Henry Herrman & al. Copy. Certiorari. Stewart L. Wood- 
ford, attorney for defendant. 


Take notice that the within isa COpyV of a certiorari this day issued 
out of the cireuit court of the United States for the southern district 
of New York. 

New York, Ap’l 23, 1877. 

Yours, STEWART L. WOODFORD, 
Altorney for dD fe ndant. 


Due service of a COpyV of the within and of the above notice 1s 
hereby admitted. 
New Yors. Ap’l 23, 1877. 
STANLEY, BROWN & CLARKE, 
Plaintiffs’ Attorneys. 


5 Bill of Particulars. 
Supreme Court, City of New York. 


Ilexnry HerrmMan, ABRAHAM HerRRMAN, & CHARLES STERNBACH 
ag st 
Chester A. Artruur, Collector of the Customs of the United States 
at the Port of New York. 


Sir: Please to take notice that the following is the bill of partie- 
ulars of terms of the plaintiffs’ demand in the above-entitled action, 
to wit: Moneys exacted by compulsion and duress and under color 
of the revenue laws of the United States by the defendant, as col- 
lector as aforesaid, from and paid by the plaintiffs on merchandise 
imported by the plaintif-, as per schedule hereto annexed, with legal 
Interest on said amount from the date of paVvInent thereof as aforesaid. 

Yours, «c., STANLEY, BROWN & CLARKE, 
Plaintifis Attorneys, 195 Broad vay, New York. 
Dated New York, April 19th, 1877. 
To 8S. L. Woodford, Defendant's Attorney. 


0 Sehedule. 
Importers, H. Herrman & Co. 


Description of merchandise—Calf hair and cotton goods. 
Place from whence imported—Liverpool. 

Name of vessel—Britannie. 

Date of invoice—Oct’r 25th, 1876. 
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Date of entry at custom-house—Nov. 4, 1876. 

Amount of duty paid in excess—370.50. 

Date of payment of duty—Nov. 14, 1576. 

Date of filing protest—Nov. 16, 1876. 

Date of appeal to the Secretary of the Treasury—Nov. 16, 1876. 
Date of answer of the Secretary of the Treasury—leb’y 24, 1877. 


9} [Endorsed :|] N. Y. superior court. Henry Herrman &« al. 

ag’st Chester A. Arthur, collector of the customs of the United 
States at the portof New York. Billof particulars. Stanley, Brown 
& Clarke, attorneys for plaintiff-, 195 Br adway. 


10 SouTHERN District or NEw YORK, 88: 


Circuit Court of the United States for the Southern District of New 
York, in the Second Circuit, of the April Term, in the year one 
thousand eight hundred and seventy-seven. 


Henry HERRMAN, ABRAHAM HERRMAN, & CHARLES STERN- ) 
BACH io ~ 
No. 7. 

is. | 

CuesterR A. ARTHUR. 


‘The above-named plaintiffs in this suit come into court and, by 
Stanley, Brown & Clarke, their attorneys, give the court now here 
to be informed that heretofore, to wit, on the 22d day of March last 


past, this action was commenced in the superior court of the city of 


New York according to the laws of the State of New York and 
the rules and practice of said court in favor of the said plaintiffs 
against the defendant herein upon the causes of action hereinafter 
set forth and the summons therein filed with the clerk of said court; 
that the defendant afterwards, by his attorney, S. L. Woodford, Es- 
quire, duly appeared in said action ; and thereupon, on the 5th day 
of May, in the year one thousand eight hundred and seventy-seven, 
the said action was duly removed by writ of certiorari for further 
prosecution into this court, according to the act of Congress in such 
case made and provided, and the clerk of the said court did there- 
upon return the said writ, with the said summons,and duly file the 
same in this court, which allegations the defendant admits to be 
true. 

Wherefore let the further proceedings and trial in this action be 
continued in this court. 

And the said plaintiffs, by their said attorneys, complain of said 
defendant— 

ist. That defendant was, during the times hereinafter named, col- 
lector of customs of the United States at the port of New York. 

2nd. That plaintiffs were during said times partners in trade under 
the firm name of H. Herrman & Co., and as such duly imported 
and entered at the port ol New York the goods deseribed in the bill 
of particulars annexed. : 

ord. That defendant, as such collector, exacted from plaintiffs as 
and for duties upon said goods the sum of four hundred and eighty- 
nine 7°; dollars. 
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4th. That by the laws of the United States the true duty upon 
said goods was one hundred and twenty-two 5; dollars, but plain- 
tiffs, in order to obtain said goods, were compelled to pay the sum of 
three hundred & sixty-seven dollars in gold coin in excess of the 
amount required by law. 

oth. That plaintiffs filed with said defendant due and timely pro- 
test in writing upon each entry of said goods against his decision 
exacting such duty, setting forth distinctly and specifically the 
ground of objection thereto. 

6th. Plaintiffs also made due and timely appeals in each case to 
the Secretary of the Treasury, who has affirmed the decision of de- 
fendant as to certain of said entries, and as to the rest of said entries 
has neglected to answer said appeals, and more than ninety days 
had elapsed since said unanswered appeals when this action was 
commenced. 

ith. That the bill of particulars hereto annexed states for each 
importation separately the date of entry at the custom-house, of the 
payment of duty in excess, of the filing of the said protests; also 
the date of appeals to the Secretary of the Treasury and of his de- 
cisions thereon and the other particulars required by law, and is 
made a part hereof. 

Sth. The said sum of three hundred & sixty-seven dollars in 
United States gold coin so exacted has never been repaid to plain- 
tiffs and is still due and owing to them. 

Wherefore plaintiffs demand judgment against defendant for three 
hundred and sixty-seven dollars in United States gold coin, with in- 
terest on the several sums named in the bill of particulars from the 
several dates of payment as appear thereby. 

STANLEY, BROWN & CLARKE, 
Plaintiffs’ Attorneys, 195 Broadway, N. Y. 


1] STATE OF NEw YORK, (_. 
Cily and ¢ ounty of New York, ad 
— —, of the plaintiffs, being duly sworn, says he has read 
the foregoing complaint; that the same is true to his own knowl- 
edge, except as to those matters stated on information and _ belief, 
and as to those matters he believes it to be true. 


Signed and sworn to before me — ——, 187 


| Endorsed:] 5027. United States cireuit court. H. Herrman 
et al. against Chester A. Arthur. Complaint. Due service of a copy 
hereof 1s hereby acknowledged. Service of a copy ol bill of par- 
ticulars waived this — day of , 1S7T-. ——, utt’v for def’t. 
Stanley, Brown & Clarke, plaintiffs’ attorneys, 195 Broadway, N. Y. 
To 8S. L. Woodford, Esq., U.S. att’y. 
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Henry HerrRMAN & al. 
rETSUS 
Cuester A. Arruur, Collector, ete. 

The answer of the defendant herein, by Stewart L. Woodford, his 
attorney, to the complaint of the plaintiffs in the above-entitled 
action. 

I. He admits he was, at the times in said complaint mentioned, 
collector of the port »f New York, and, in such official capacity, re- 
ceived payment from the plaintiffs for and on account of duties due 
to the United States, under the laws thereof, upon certain importa- 
tions of merchandise imported by said plaintiffs into the port of New 
York from foreign countries. 

lI. He alleges that any and all moneys received by him from 
plaintiffs at the times in said complaint mentioned were paid by 
said, plaintiffs as a debt due by them to the United States, and not 
otherwise, and were received by defendant by virtue of his office as 
said collector and under the direction of the Secretary of the Treas- 
ury and for and on account of the United States, and were forth- 
with thereafter and before the commencement of this action or the 
service of any protest paid into the Treasury of the United States, 
and that the amount of said moneys so received from plaintiffs were 
the amounts due from them to the United States, according to the 
rate of duty imposed by law upon the several articles of merchan- 
dise by them imported and assessed with the duty, and no other 
sums than duties regularly assessed and ascertained and liquidated 
according to law upon the plaintiffs’ import entry thereof were col- 
lected or received by defendant from the plaintiffs. 

III. And defendant, further answering, denies that he has at this 
time sufficient information to form a belief as to the precise deserip- 
tion of the merchandise contained in the several packages referred 
to in the said complaint by the marks and numbers and description 
there elven, except iu so far as to state, and defendant herein, an- 
swering, doth aver and state, that said merchandise was not dutiable 
according to the laws of the United States at the rates specified in 
the complaint. 

[V. And defendant, further answering, admits that plaintiffs filed 
with defendant certain protests, but he denies that he has sufficient 
information to form a belief as to whether, upon the importations 
in question, protests and appeals were made by the plaintiffs, con- 
formable to the laws of the United States, and defendant leaves 
plaintiffs to make such proof thereof as they may be advised. 

V. And as to any other allegations in said complaint contained 
not hereinbefore fully answered or admitted defendant denies the 
same and each thereof, and leaves the plaintiffs to make such proof 
thereof as they may be advised. 

Wherefore defendant demands judgment that the complaint be 
dismissed with costs. 

STEWART L. WOODFORD, 
United States Attorney, Attorney for Defendant. 


-_ 
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13 | Endorsed :| 5027. U.S. circuit court, southern district of 

New York. Henry Herrman « ail. vs. Chester A. Arthur, col- 
lector, ete. Answer. Stewart L. Woodford, United States attorney, 
attorney for defendant. 


Due service of a copy of the within answer is hereby admitted. 
New York, May 29, 1877. 
STANLEY, BROWN & CLARKE, 
Plaintifis’ Attorneys. 


14 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 

second circuit, held at the United States court-rooms, in the city of 
New York, on Thursday, the thirteenth day of December, in the 
year of our Lord one thousand eight hundred and eighty-three 
Present: The Honorable Alfred C. Coxe, sitting as circuit judge. 


Henry HERRMAN & al. ) 
vs » 5027. 


Cuesterk A. Artuur. } 


Now come the plaintiffs, by Stanley & Clarke, their attorneys, and 
move the trial of this cause. Likewise comes the defendant, by 
Samuel b. Clarke, ass’t U.S. attorney, for the defendant. Thereupon 
a jury is impanelled and the court proceeds to trial. After hearing 
the evidence of the parties and the argument of counsel, on Monday, 
December 17th, 1883, the court directs the jury to find a verdict for 
the defendant. 

Thereupon the jury render a verdict whereupon they find for the 

defendant. 
15 On motion of counsel for plaintiffs, the court orders that 
the plaintiffs have a stay of proceedings of thirty days. 

A copy. 


TIMOTHY GRIFFITH, Clerk. 
16 Judgment. 
United States Circuit Court, Southern District of New York. 


Henry Herrman & al. ) 
v8 - 9027. 


C. A. ARTHUR. ) 


The issues in this action having been brought on for trial before 
Mr. Judge Coxe and a jury, at a circuit court of the October term, 
1885, and the issues having been tried and a verdict for the defend- 
ant have been duly rendered on the seventeenth day of December, 
1883, and his costs having been adjusted at fifty-nine 7°; dollars. 

Now, on motion of Elibu Root, United States attorney, for de- 
fendant, it is adjudged that the defendant have judgment against the 
plaintiffs upon the issues in‘this action,and that he recover the sum 
of $59.35, his taxed costs, and have execution therefor. 

Judgment signed this 27th day of May, 1885. 

JOHN A. SHIELDS, 
Deputy Clerk. 


f) 
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17 [Endorsed :] 5027. United States circuit court. Henry 

Herrman «& al.vs.C. A. Arthur. Judgment roll. Elihu Root, 
United States attorney, for defendant. Filed ,1S57-. Costs, $ . 
U.S.cireuit court. Filed May 27th, 1885. Timothy Griffith, clerk. 


1S Correct. 
ELIHU ROOT, 
U. 8. Alt’y for Def’t. 
J. G. CLARKE, For Pf. 


Bill of Heceptions. 
United States Circuit Court. Southern District of New York. 


Hexry Herrman, CHARLES STERNBACH, and ABRA- } 
HAM HERRMAN, (NS 5097 


iS. i 
| 


Chester A. Artuur. Late Colleetor. Xe. 


The issues 1 this Case Canc olf for trial al the ( lctober term of 
this court, at a session held by the Hon. Alfred C. Coxe, district 
judge, sitting as circuit judge, according to the statute in such case 
made’and provided, at the court-house, Wn the city ot New York, on 
the 13th day of December, 1855, and in the course of said trial 
divers exceptions were taken by the counsel for the plaintiff to the 
rulings of said court, which said several exceptions were then and 
there allowed by the court and more fully appear in this bill of 
exceptions. 

To sustain the issues on their vart the plaintiffs’ counsel intro- 
duced evidence showing that the plaintiffs imported into New York, 
in October and November, 1876, a quantity of goods, which were 
described in the invoices and entries of importation as “ brown calf- 
hair seal skin” and as “ brown calf hair,” and those by the Britan- 
nic were invoiced and entered as “ brown calf-hair lustre.” 

The duties were assessed as upon goods of wool, hair, and cotton, 
at fifty cents a pound and thirty-five per cent. ad valorem. Plain- 
tills paid the duties under protest, a copy of one of which is as 
follows: 


19 To the Hon’ble Chester A. Arthur, collector of the port of 
i 

Sir: We hereby protest against the liquidation of calf-hair goods 
imported by us in the 8. 8. from Liverpool. 

The goods are returned by the U.S. appraiser as a manufacture 
of wool, hair, & cotton, and as such liable to a duty of 50 — per Ib 
& 35% ad val. 

We claim the goods are a manufacture of cow & calf hair & cot- 
ton, and as such are provided for under sect. 2499, 908, title 33, of 
the Revised Statutes of the U.S., & liable toa duty of 35 % asa 
part manufacture of cotton (in accordance with Dep’t decision, syn- 
opsis 1908, in the year 1874), or under schedule M, 1296 of same 
statute, as “ali other manufactures of hair not otherwise provided 
for, 30% ad valorem.” 


~\ PD jg CM. cme wm meme 
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We pay the amount exacted to obtain possession of the goods, 
and claim to have the difference refunded. 

The other protests were similar, and were duly and seasonably 
filed, and appeals were duly and seasonably taken from the decision 
of the collector, whose decision was aflirmed by the Secretary of the 
Treasury, and thereupon plaintiffs duly and seasonably brought 
this suit. 


Plaintiffs then offered testimony identifying samples produced of 
the importations in controversy, which samples had been delivered 
for analysis for Prof. H. G. Torrey. 

H. G. Torrey, being sworn, testified in substance that he 

20 was the Government assayer at the assay office in New York, 

and atthe time of the examination was Government exam- 

iner of textile fabrics; that he examined the goods in question, and 
that there was no wool in them. 

Plaintiffs’ counsel then read in evidence the reports of Professor 
Torrey, as follows: 


Iexnipir 8. 
“N. Y., Nov. 9th, 1876. 
D. McKeever, Esq. 
Dear Sir: The samples of calf-hair goods, marked H. H. & Co., 
TAO, britannie, left here by you, contain d ho wool. 
Yours respectfully, 


ROBERT G. TORREY.” 


EXHIBIT 9. 
“N. Y¥., Get. 29th, 1880. 
Mess. Sternbach & Co. 

GENTLEMEN: We have made an examination of the two sam- 
ples of goods sent by you Oct. 26, 1886, small sample, marked 8. 8. 
Germanic from Liverpool, contained no wool. 

Large sample, marked 8S. 8. Germanic, from Liverpool, contained 
no wool. 

Yours respectfully, 
TORREY & EATON.” 


2] Plaintiffs’ counsel then produced other witnesses, who tes- 
tified that the goods in question were manufactured, the warp 
of cotton and the filling of cow or calf hair; that the goods in cases 
7541-5 cost under forty cents a pound, in 7540 over forty and under 
sixty cents a pound, in eases 7533-9 under forty cents per pound. 
Plaintiffs’ counsel then read in evidence a portion of the synopsis 
of decision No. 1908 of the Treasury Departmant, made in 1874, as 
follows: “ Calf-hair and cotton goods are held to be dutiable under 
the statutes of June 22, 1874, section 2499, at the highest rate at 
which any of its component parts are chargeable, namely, cotton, 
and not under the provisions for manufactures of hair.” 
Plaintiffs’ counsel then rested. 
2— 200 
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Defendant’s counsel, to sustain the issues on his part, called— 


Merritt Wickuam, who, having been duly sworn, testified as fol- 
lows: 

[ am assistant appraiser at the port of New York. 

Defendant’s counsel then offered to prove by the witness that other 
goods were imported into this country in 1875 and 1876 that re- 
sembled plaintiffs’ cvoods In suit. 

Plaintiffs’ counsel objected to the evidence as incompetent, irrele- 
vant, and immaterial. 

The court overruled the objection and plaintiffs’ counsel duly ex- 
cepted. 

The witness then, under said objection, ruling, and exception, tes- 
tified that there were goods imported at the date specified that re- 
sesembled plaintiffs’ goods. 

Witness continued : 

22 Such goods were goats’ hair and cotton cloakings, called by 

some velours and imitations of seals, and used for the same 
purposes as ealf-hair and cotton Lor «ls. The resemblance in appear- 
ance was such that I could not tell the diflerence without a micro- 


Scope. 
(. You cannot tell the difference between them as far as appear- 
ance goes ? 


A. Not between the common goal and the calf coods. Iam not 
speaking now ol the Angora goat, the (‘ashmere goat, which is 
another thing. ‘The common goat that this article is made of and 
the ealf-hair goods cannot be distinguished without the microscope, 
in my opinion. 


Being cross-examined, the witness said: 


The duty of the appraiser is to report the dutiable classification. 
We classify under instructions from the Treasury Department 
frequently. At the present time we return such goods under the 
worsted class, “the hair of the alpaca goat and other animals.” 
The return of the appraiser is but a simple classification for duty 
according to the tariff scale. 


Defendant’s counsel then called as a witness GeorGE T. KNIGHT, 
who, having been duly sworn, testified as follows : 


[am a commission merchant; was in the woolen business in 1875 
and 1876. I am familiar with goods of description of plaintiffs’ 
samples; those goods are goat or calf-hair and cotton goods, and 
known as seal skins, used for coats and caps and laprobes; they are 
called imitation seal skins and imitation dog skins, used for same 
purposes and known by the same name in 1875 and 1876. Other 

goods known as seal skins were imported into this country 
23 during those years, made of goats’ hair; they were used for 

coats, caps, robes, &e. The mohair goods are almost uni- 
formly much finer in appearance than the calf or cow hair and cot- 
ton goods. 
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Q. How does the appearance of the goats’ hair and cotton goods 
correspond or differ from the appearance of the sam ples of the other 
goods that you now hold in your hands’? 

To this question plaintiffs’ counsel objected iis immaterial, irrele- 
vant, and Incompetent, and on the ground that defendant’s counsel 
cannot now change his ground and undertake to justify the duty on 
a different ground from the assessment under protest; that, having 
assessed the coods as wool, defendant cannot now be permitted LO 
show that they ought LO have been assessed as roats’ hair. 

The court overruled the objection and plaintiffs’ counsel duly ex- 
cepted. 


The witness continues: 

When it was found (perhaps in the year 1867, I am not sure about 
that)—but when it was found no note was taken of the existence 
of such an article as calf hair or goat hair as being capable of being 
manufactured; then we began to draw our attention to it, and we 
perfected an article made solely ef these materials. Prior to that 
we produced the same result exactly from wool, wool waste, mo- 
hair waste, calf hair, and goat hair as we could do it, but after 
we were restricted to the absolute use of calf and rout hair 
we carried on the product of the article in that form. Prior to 
this period, indiscriminately, any waste, low material that we 
could get, as derived from that finer quality which you have 
there, we used. Afterwards we bound ourselves by the terms of 

the law and excluded wool and everything else, because 
24 we found we could spin these hairs that we had thought before 

we could not spin. For a considerable period these articles, 
or the material for these articles—the imitation seal skin and dog 
skin—were imported into this country manufactured from goats’ 
hair and cotton, from mohair and cotton, and from wool, goat hair, 
and cotton, and the same imitation seal skin and dog skin were 
manufactured—were afterwards manufactured—for the same pur- 
poses, leaving out the wool, out of COW Or ealf hair and COLton These 
samples (marked A, B, and C) of the defendant were the starting 
point of the whole range of the lower imitations which followed 
after, and this lot of samples (plain tiffs’ samples) are illustrations 
or samples of the goods which were made to take the place of the 
mohair and goats’ hair and cotton goods, and for the same purposes 
that the others were used for. The goats’ hair and cotton goods 
were always of different grades. 

(). How did the grades run ?—I mean what was the range of the 
grade of those goods. 

A. I think I know what you want to reach. The very lowest 
grade of a pure mohair article would be of a value of more than 
double the price of your calf hair and cow hair. 

Q. And how about the goats’ hair and cotton ” 

A. They would be used indiscriminately with the mohair, and it 

is a mere question of which would best serve your purposes. 
25 The goats’ hair and cotton goods have a finer general appear- 
ance; mohair is the hair of the mohair goat. 
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Q. Is there anything else with which you are familiar, any other 


articles of commerce, which these plaintiffs’ samples resemble more 
nearly than thev do the goats’ hair and cotton or mohair and cot- 
ton, which you have described ? 

A. Well, an article which I have not named so far used to largely 
enter into the composition of these coods, called “ fibre.” 

@. What was that? 

A. It is a vegetable product, but it has not been used for some 
time; it was prior to 1875 and 1876. 

Q. What was the character of those goods t 
A. You could not tell the difference ; , you could not tell the in- 
troduction to 1t, except DY its fineness, and it could not be used alone, 
apart from other materials, to resemble mohair; these vegetable- 
fibre goods were in imitation of mohair goods; the difference between 
the mohair goods and the goats’ hair goods is entirely in the fine- 
ness. Your American goat, which you have here, produces what 
we should have to class as cow hair and ealf hair; it is a very com- 
mon material; the American goat is the same as the common goat 
in Europe, but mohair is an entirely different creature; it is a long 
silky fibre running up to a foot long. 

Were the goods introduced prior to 1876 manufactured from 
the hair of the common goat? 

A. Yes; we always used everything that we could lay our hands 

to that was cheap. 
26 Q. How did the quality of the goods manufactured from 
the hair of common goats and cotton compare with the quality 
of the ealf-hair and cotton goods? 

A. They would be used toge ‘ther. I have had goods made from 
buffalo hair in connection with the ealf hair very successfully. 

Q. And they would be substantially similar in quality ? 

A. You could not discriminate. In the fabric itself you could 
not discriminate afterwards. It is all a question of treatment. 

. Take a fabrie such as an imitation of dog skin made from the 
goats’ hair (and by that meaning the cominon goat as distinguished 
from the mohair goat) prior io 1876, and subjected to the same gen- 
eral treatment in the way of finish as these plaintiffs’ samples have 
been ; would they produce similar goods ? 

A. The same sort of thing. 

. How could you tell them apart? 

A. You could not; your chemical or microscopical experts pre- 
tend to determine these goods, but we have no means. 

Q. ‘They could be told apart by a microscopic examination ? 

A. They say so, but I am very doubtful about that, because I have 
known of such curious decisions. 

Q. Well, they were sold at the same price, were they not? 

A. Wesold generally for what we could get. We sold by the ap- 
pearance. Of course, when they presented an inferior appearance 
they commanded a less price. 

Q. But take these two articles—the one the goats’ hair and cotton 
and the other calf’s hair and cotton, which resemble each otier in 


 — 
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the manner in which you have described; would they sell 


) 


27 for substantially the same price ‘ 
A. But then we would not come so closely together. 


PLAINTIFFS’ COUNSEL: 


Q. As a matter of fact, they don’t come so, do they t 

A. No; not at all. There is a means of distinction whereby I can 
tell. You hand them to me and I| touch them and tell which is 
which. I do it with ny eyes shut. 


DEFENDANTS COUNSEI 


Q. I am asking about the hair of the common goat. 

A. The hair of the common goat—I say they approximate so 
closely to each other that they would be the same thing substan- 
tially. 

(). And sell for the same price? 

A. As between mohair that you are talking of and goats’ hair, 
the common goats’ hair of this country or England or Seotland, 
that you have been speaking of, there Is scares ly anything in coli- 
mon. 

(). [am speaking of goats’ hair goods as derived from the hair of 
the COMMON goat. 

A. Common goats’ hair would be inferior to calf bair, and goats’ 
hair of the common goat Is even of a coarser texture than calf 
hair. 

(). How would it be about the price? 

A. Well, it would be different, perhaps. Vrices Vary ; to-day, for 
instance, I don’t suppose calf hair per pound in the raw material 
would be worth but little more than half what it has been when there 
was a tide of trade for those goods, but the value of the stuff of which 
those goods ire composed would not be over 6 or 7 cents a pound 
over in Kngland and twenty odd cents a pound here. 

By the Court: 
(). Ie is asking you to COT pare the price of goats’ hair goods with 
the other. 
28 A. That would be impossible. 
(). As between goats’ hair and calf hair? 

A. They would only buy goats’ hair to fill in, on account of its 
longer fibre and to use as an assistant on account of the strength of 
it and the length of the fibre; only the calf hair is uniformly a short 
hair—perhaps an inch or an inch and a quarter long. 

Q. Take goods of the same sort, the one made of calf hair and the 
other made of goat hair? 

A. I should not think that common goats’ hair of the same de- 
_scription would be of any more value. 

By DereNDANT’s COUNSEL: 

Q. As I understand, these calf-hair and cotton goods which you 
commenced to manufacture and import after it was ascertained that 
there was no specific mention of calf hair in the tariff were the same 


: 
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thing as the wool, calf-hair, and cotton goods which had previously 
been manufactured, merely leaving out the wool ? 

A. Quite so. 

Q. Were they the same, as far as appearance goes, as the. wool, 
ealf hair, and cotton ? 

A. They looked at first a little alike in fineness of texture, but 
afterwards it was found that by buying Russian calf hair and scour- 
ing the markets, in fact, of the world to get the finest calf hair that 
they could /ay or lay their hands upon, then they were able to ap- 
proximate very closely to the goods made before, and still later to 
produce the result desired without the introduction of any wool. 

(. They sold for the same prices? 

A. Well, you see the same thing that you have there before you now. 

[ can well recollect the time when, taking it at half a crown 
2D (or two and six pence) of to-day—I can quite well reeollect the 

time when substantially the same thing would command 
seven shillings and eight shillings a yard ; in other words, the price 
was three times. 

(). | want to get the comparative prices for the manufacture of the 
ealf-lhair and cotton voods, leaving out the wool, 

A. But they were not both articles in the market, because we 
could not bring them here at all—the article with the wool in it— 
and of course it would not pay to make both while we had a very 
large demand for those goods with the wool; when these goods 
came in at the lower duty, of course, it drove the other out. 

Q. One drove the other out on account of cheapness ? 

A. Yes, sir; and in fact only two or three manufacturers of any 
consequence are in those goods to-day. 

Q. Did these goods differ in any respect—these calf-hair and cot- 
ton goods—from the wool, calf-hair, and cotton goods the place of 
which they take now in manufacture? 

A. No; not appreciably. 

). Either in fact or in their appearance ? 

A. No. 

). Nor in the use to which they were applied ? 

A. No; not in the use to which they are put and very slightly in 
appearance. 

Witness on cross-examination testified : 


Defendant’s sample “A” is worth over eighty cents a pound ; sam- 
ple “ B” in the same light would be worth much over eighty cents 
a pound ; sample “C” I should not be prepared to say was—I should 
say it would be worth under eighty cents a pound ; there is great 
weight there. These three samples are made of mohair; I tell from 

the feeling. Well, of course, while on one hand I ean tell 
30 the “A” sample you have before you without any assistance by 

the touch, it would be more difficult when you come to the dog 
there. 

There is a wide range in the value of calf-hair and cotton goods 
(in the cost of them) in England. They would range from one and 
nine pence to four and six pence a yard, and even lower than that; 
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we cannot tell where we begun. (Sample shown witness.) I would 
rather decline to think it is silk. That (referring to another sample) 
is all silk, but this may be possibly silk and mohair. They have 
been both put together, and very effectively done, too. As far as | 
can see here, I should suppose that was mohair with silk, on account 
of its lustre; the mohair alone is very apt to show by the sooty sur- 
face; it is more like the real seal skin. 

Q. ‘They make the mohair as fine as that, don’t they ? 

A. Oh, yes. 

Q. What do you call that silk one that you have in your hand? 

A. Silk plush. 

(). Is it in imitation of anything? 

A. It is in imitation of seal skin, but not so good as mohair. 

Q. What is that which I now show you ? 

A. That | would again call mohair and silk, but it has a larger 
proportion of silk. It may be all silk, but I think not. 

(). All three are imitations ? 

A. All three are imitations of seal skin. 

(). And one would be called seal skin cloakings ‘ 

A. Yes; one would be called seal skin cloakings, or some might 

say plush. I believe my own goods came invoiced as 
ol plush; then they are mohair without silk. 
One silk and mohair sample is marked No. 1. 

Another silk and mohair is marked No. 8. 

The silk sample is marked No. 2. 

Sample marked “C” is called astrachan, because it is supposed 
to be made in resemblance of the astrachan sheep. 

Sample “Bb” is called dog, because it is supposed to resemble the 
dog skin. 

Sample “A” is called seal for the same reason—i. e., because it 
resembles seal, or is supposed to. 

(. And all these three samples produced by the Government are 
made in imitation of and to take the place of the various skins, are 
they not? 

A. (Juite so. ‘The value in 1876 in Kkngland was about nine 
shillings. Sample “B” a little higher—about eleven shillings; 
but it depends who the maker is; and the astrachan shown by the 
sample marked “C” I should put at about nine shillings. 

(). W hat were those fibre goods you spoke ot? 

A. That was only in existence for a very short time, and that 
arose from a desire to originate a closer approximation to the mohair 
goods that existed, so far as fineness was concerned, but there was a 
brittleness about the hair that required the support of cow or calf 
hair with it, or mohatr, or some other material. ‘he ealf-hair and 
the mohair goods are made ina very different manner. They are 
both made to imitate seal skins and dog skins and astrachans. 

Mohair fibre comes from the alpaca goat. ‘The fibre is some- 
oZ times a foot in length, but the pens ral length would be de- 

scribed perhaps from seven to eight inches—six to seven 
inches. Goats hair fibre is from one to two inches in length, ordi- 
narily. 
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By DeEFENDANT’s COUNSEL: 


Q. How long is the common goat-hair fibre ? 

A. The common goat-hair fibre may be a foot, but you cannot tell 
exactly ; the common goat hair does not enter to any appreciable 
extent into manufactures at all—that is, the common goat; I have 
scarcely known it. 


By PLAINTIFFS’ COUNSEL: 


Q. That is the question that I asked you a little while ago; the 
goods made from the hair of the common goat. 

A. It is more generally used for mats. 

(. The hair of the common goat is not ordinarily put into textile 
fabrics ? 

A. No; ordinarily we use it in small proportions as we can use it 
to produce a good effect. 

(). It would be used, perhaps, in combination with other materials? 

A. It would be to some extent, but goats’ hair is not calculated 
for the purpose. 

Q. But goods are not made of the hair of the common goat to 
any extent? 

A. It is not; I don’t know of any such fabric. 


Being further examined by counsel for defendant, witness said : 


©. You have spoken of two qualities of goats’ hair goods, the 
mohair and the common goat hair. Will you please explain what 
you mean by common? 

A. By common I mean such as we produce here in America 
or in England, or in similar climates. From the East we get 
all the finer mohair, which we don’t produce, as far as I know, 
anywhere here in this country or in England. I have heard of 
some of the goats being brought here for that purpose, but they are 
very distinctive, though they are known as goats. 

(. 1 mean the lower qualities of the goat-hair and cotton goods 
that you have testified about? 

A. I don’t know of any such thing as a fabric of that nature made 
in and of itself; I don’t think it could be used to produce a very 
nice article; I don’t suppose it would be used to produce a very nice 
article, or even so nice an article as these commoner goods we have 
been looking at and talking about. 

Q. So you do not refer, in your testimony as to the lower grades 
of goat’s hair and cotton goods, to an article made entirely or mainly 
of the goat hair? 

A. An article might have been made, but I cannot suppose it 
would be made to discriminate between calf hair and goods made of 
some goat hair. 

Q. You testified to such articles being imported in and prior to 
1876? 

A. I did. 

Q. Of what were they composed ? 

A. They would be composed at that time of calf lair and of the 


> 
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common mohair—the residue of the finer mohairs after the process 

of manufacturing—and of wool or any other material which would 

produce the result in the most effective manner, giving the appear- 

ance of mohair and other things. 

(). What were the proportions of calf hair and cotton, goat 

0 hair, or coarser mohair or other materials that you have re- 
ferred to? 

A. You mean prior to this. period ? 

Q. I speak of the time when it was found out that this material 
could be used—the time when it was discovered that the goat hair 
was not noted in the tariff. 

A. At that time, I suppose twenty or twenty-five years ago, and 
back of the period you speak of, a very small proportion of cow hair 
and calf hair and | larger proportion of the mohair waste and coImnmon 
mohair material was used, because we were seeking then length of 
fibre, and it was only after the subject was finally tried to meet the 
question of the law here that methods were evolved whereby the 
goods were brought into being that we have now. They had not 
been In existence before that. 

(). In that way the coarser mohair and the common refuse mohair 
and the common goat hair and the refuse of wool and a small ad- 
mixture of ealf hair —all of these lower crades of coods, substantially 
similar to these which have been put in evidence here as plaintiffs’ 
samples, were manufactured and introduced into this country for 
the purpose of being used as cloakings and for caps, and so on? 

A. Quite so. 

Q. And that is what you have referred to in your testimony? 


A. Yes: quite So. 


By PLAINTIFFS’ COUNSEL: 


©. Each of them being made to resemble the skins of animals, 
and being used for the same purpose for which those skins are used? 


A. 34 S, SII’. 
JoHN WittiaAM Ewntz, who, being duly sworn, testified as follows: 


[ was in business with plaintiffs some eleven years ago— 
3D about 1872. The firm at that time imported imitations of 
seal skin and dog skins made of calf hair and eotton, and a 
fine class of goods made of mohair. Idon’t know whether there was 
any wool in them. I don’t think there was any goats’ hair in them 
at that time. We never had any analysis made. The low-price 
goods were originally made of all the waste rough mohair, dogs’ 
hair, and some wool. Then there was a change, and the wool was 
left out in consequence of the tariff of 1867. The appearance of the 
goods was pretty much the same as those of the plaintiffs’ samples ] 
to 8. I don’t know whether they were applied to the same purposes 
as the sainples. ‘They were suitable to be used for the same purposes. 
They were imitations of dog skins, seal skins, and astrachan. 
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Defendant’s counsel then called a witness, JOSEPH STRAUSS, who, 
having been duly sworn, testified as follows: | 

I am an importer; member of Strauss, Kupfer & Co. ; been famil- 
iar with goods like samples 1 to 5 twenty years. Before the tariff 
act of 1867 I think they contained wool, afterwards not. The Gov- 
ernment exacted from us a duty of 50 cents a pound and 59 per cent. 
ad valorem, on the ground that there was wool in the goods. 


? - a ry ‘ 3 ae 
Defendant’s counsel then called a witness, Tromas A. HAGt K, 
who, having been duly sworn, testified as follows: 


Have been an importer since 1871, when the goods like plaintiffs’ 
samples 1 to § first came. There might possibly be some of these 
goods that came to this country that had wool in them. | could 

not tell whether there Was any wool in these goods without a 
36 very close and careful examination. It was claimed by the 
department that there was wool in them, and, on the other 
hand, it was claimed by the importers that there was none. There 
might be some of these with wool in, and might not. I cannot tell. 

(). I don’t mean those specific samples, but when those goods first 
came were there any that had wool in them ? 

A. There are a thousand and one grades, and some had wool and 
some not. Importers in this country carefully refrained from tak- 
ing those that had wool in them, and carefully selected those that 
were supposed to have nothing but vegetable matter in them. 

Q. Taking those that had wool in them and those that had vege- 
table fibre, how did they differ ? 

A. Simply in the component materials of which they were com- 
posed, 

(). Could you tell that from examination; could an appraiser tell 
that ? 

A. If it was very intricate he might not. 

Q. In point of fact as to those goods that you saw, how closely did 
they resemble ? j 

A. I understand you to say had I seen goods that contained wool ? 

(). Yes. 

A. I have seen samples that did contain hair. 

Q. How did they compare in material, quality, texture, use, and 
appearance with those samples ? 

A. Asa rule very different from these. 

©. How did they differ ? 

A. In the first place, in order to produce certain effects, you might 
have to use wool, and to produce certain other effects vou might 
have to use goats’ hair; to produe the combined effect you 
37 would have to use both. 

__Q. That seems to be an identical proposition ; but how did 
they differ—those that contained wool from those san 
have before you ? 

A. They differed in being much softer, 

Q. Do you know the goat-hair goods? 

A. Yes, sir. 


iples that you 
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J. Those were imported, were they ? 
A. Yes, si 

(). As loag ago as 1871? 

\. Yes, sir. 


Being cross-examined by plaintiffs’ counsel : 


Q. I show you the sample marked No. 101. The mohair goods 
that you speak of were an article more like that? 
A. Yes, sir. 
(). This class of goods of which a sample has just been shown you 
was made to imitate seal skins and dog kine ? 
A. Yes, sir 
(). And also in a little different form they were made to imitate 
astrachans ? 
A. Yes, sir; if they have a curl in it they would be an astrachan. 
(). And those coods were used for the same PUPPpOoses to which those 
skins are applied ? 
* Yes, sir; and’many others. 
Those wool goods th at you speak of were entirely different from 
ons 
A. That last sample (No. 101) that you just showed me of mohair 
goods—the object of using mohair is the lustre effect. If they wanted 
lo get a stripe they would put a strip of wool to a strip of mohair ; 
both being of the same ecelor would show a different stripe. 
(). ‘Those were finer goods than those ? 
o58 A. Yes,sir: [never saw them in cheap grades. The goats’ 
hair goods were imported as long a BO as IST71. I paid duty on 
some goods th: at | SUpPpose should pray « Oo » per cent., and | found that 
the duty paid amounted to about 264 per cent. and [ protested, but 
[ don’tknow whether we have entered any suits 


being cross-examined, witness said: 


The mohair goods that I last spoke of were more like the sample 
No. 101 now produced. They were made to imitate seal skins and 
dog skins and astrachans, if they had a curl, and they were used for 
the same purposesto which those skins are applied and many others. 
They were finer goods; | never saw them In cheap grades. Such 
goods were imported into this country in 1571, and were used for 
seal skins and dog skins for clothing people in the same way. 


Counsel lor both parties then rested. 


Defendant’s counsel then moved tie court to direct a verdict in 
favor of the defendant on the ground that the evidence is clear and 
undisputed as to the two classes of goods, wool, hair, and cotton 
goods and goats’ hair and cotton goods; that those goods existed 
and substantially resembled in every important particular these Im- 
ported goods. Pe 

The court granted the motion and directed a verdict in favor of the 
defendant, and plaintiffs’ counsel duly excepted, and because none of 
said exceptions so offered and made appear upon the records of said 
trial, therefore, on the prayer of the plaintills, by their counsel, 
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the judge has signed and sealed this bill of exceptions, 


ov nune pro tunc, as of the 17th day of December, 1555. 
ALFRED C. COXE.  [t. s.] 
40 [Endorsed :] 5027. U.S. cireuit court. Henry Herrman 


& al. v. Chester A. Arthur. Copy. Bill of exceptions. U.S. 
circuit court. Filed May 25th, 1885. ‘Timothy Griffith, clerk. 


41 Assignin nl of Errors. 
Supreme Court of the United States. 


Henry HerrMan, Cuarcies Sternpacn, & ABRAHAM HERRMAN, 
PI’ffs in Error, 
ag’st 
CHesTeR A. ARTHUR. 


Afterwards, to wit, on the 2d Monday of October, in the same 
term, before the justices of the said Court, at the ¢ ‘apitol, In Washing- 
ton, came the said plaintiffs in error, by Stanley & Clarke, their at- 
torneys, and Say that in the record and proces dings aforesaid there 
is manifest error in this, to wit, iu the various rulings hereinbefore 
excepted to, as appears of record, and that by the record aforesaid it 

appears that the judgmet it aforesaid, in form aforesaid given, 
42 was given for the said defendant in error against the said 

plaintiffs in error, whereas by the law of the land the said 
judgment ought to have been given forthe said plaintiffs against the 
said defendant. 

And the said plaintiff- prays that the judgment aforesaid, for the 
error aforesaid and other errors in the record and proceedings afore- 
said, may be reversed, annulled, and altogether held for nothing, 
and that they, the said plaintiffs, may be restored to all things which 
they have lost by occasion of said judgment, «e. : 

STANLEY & CLARKE, 
Att’ys for PV iis un Krror. 

(Endorsed:) U.S. Supreme Court. Henry Herrman « als. vs. 

( hester A. Arthur. Assignment of error. Stanley & Clarke, 
45 att’y- for pl'fl- in error. Due service admitted this loth day 

of June, 1885. Elihu Root, U.S. d’s’t att’y, att’y for def’ts. 
U.S. cireuit court. Filed June 13th, 1885. Timothy Griflith, clerk. 


44 Joinds ;’ un Krror. 
Supreme Court of the United States. 


Henry Herrman, Cuarves Srernpacu, & ApRAUAM Hereuan’ 
Plaintiffs in Error, 


| 
Us, 
CHESTER A. Artuur, Late Collector, &e.. Defendant in Ierror. 


And afterwards, to wit, on the second Mond: iy of October, in said 
term, the said defendant in error, by Elihu Root, his attorney, comes 
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here into court and say- that there is no error either in the record or 
proceedings aforesaid or in the giving of the judgment aforesaid. 
And he prays that the said Supreme Court, before the justices 
thereof, now here, may proceed to examine as well the record 
45 and proceedings aforesaid as the matters aforesaid above as- 
signed for error, and that the judgment aforesaid, in form 
aforesaid given, may be in all things affirmed, Ke. 
KLIHU ROOT, 
Attorney for Defendant in Error. 


Endorsed: U.S. Supreme Court. Henry Herrman « al., plaintiffs 
in error, vs. Chester A. Arthur, late collector, defendant in error. 
Joinder in error. Elihu Root, United States attorney, attorney for 
defendant in error. Due service of a copy of the within is hereby 
admitted. New York,June 13th, 1885. Stanlev & Clarke, attorneys 
for plaintiffs in error. U.S. cireuit court. Filed June 13th, 1885. 
Timothy Griffith, clerk. 


46 Bond for Damages and Costs. 


Cireuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Cireuit. 


Henry HeERRMAN « als. vs. Cuester A. ARTHUR. 


Know all men by these presents that we, Henry Herrman, Charles 
Sternbach, & Abraham Herrman, doing business as H. Herrman, 
Sternbach & Co., and are held and firmly bound unto the above- 
named Chester A. Arthur in ihe sum of five hundred dollars, to be 
paid to the said Chester A. Arthur; for the payment of which, well 
and truly to be made, we bind ourselves and each of us, our and 
each of our heirs, executors, and administrators, jointly and sever- 
ally, firmly by these presents. 

Sealed with our seals and dated the 29th day of May, in the year 
vf our Lord one thousand eight hundred and eighty-five. 

Whereas the above-named Henry Herrman & als. have prose- 
cuted their writ of error to the Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled suit by the 
judge of the cireuit court of the United States for the southern dis- 
trict of New York: | 

Now, therefore, the condition of this obligation is such that if the 
above-named obligors shall prosecute their writ of error to effect and 
answer all damages and costs if they fail to make their plea good, 
then this obligation shall be void; otherwise the same shall be and 
remain in full foree and virtue. 

H. HERRMAN, STERNBACH & CO. [L. s. 
DANIEL McK EEVER. | L. -. 


Sealed and delivered and taken and acknow ledyed this 20th day 
of May, 1SSo, before me— 
JOHN 8S. DERBY, 
Notary Public, N. Y. C. & Co. 


HENRY HERRMAN ET AL. VS. CHESTER A. ARTHUR, &C., 


UnitTeD STATES OF AMERICA, 
’ ° ° . ’ a an 
Southern District of New York, | 


5 Z 


Daniel Mekeever, being duly sworn, deposes and says that he is 
worth the sum of five hundred dollars over and above all his just 
debts and liabilities. 


DANIEL MckKEEVER. 


Sworn to this second day of June, A. D. 1885, before me— 
| JOHN S. DERBY, 
Notary Public, N. Y. C. & Co. 


| Endorsed:| Vol. —, page —. U.S. cireuit court. Henry Herr- 
man & al. vs. Chester A. Arthur. Bond for costs on error. Stan- 
ley, Clarke & Smith, proctors. Approved June 3, 1885. Hoyt H. 
Wheeler. U.S. circuit court. June 3, 1885. Timothy Griffith, 
clerk. 


LS UNITED STATES OF AMERICA, 88: 


‘To Chester A. Arthur, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court ot the United States to be holden at Washington on the 
second Monday oft ¢ letoln re 4 ighteen hundred and elghty-five, pur- 
suant to a writ of error filed in the clerk’s office of the circuit court 
of the United States for the southern district of New York, wherein 
Henry Herrman, Charles Sternbach, and Abraham Herrman are 
plaintiffs in error and you are defendant in error, to show cause, if 
any there be, why thi judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Dated June 3d, 185.5. 


HOYT H. WHEELER, Judge. 


[ Endorsed: ] 5027. U.S.SupremeCourt. Henry Herrman & 
al., plainuiffs in error, against Chester A. Arthur, defendant in 
error. Citation. Stanles, Clarke & Smith, 160 Bway, N. Y., att’ys 
for pl’ifs in error. Due service hereof admitted this 3d day of 
June, 1SSo. Klilu Root, U.S. dist. att’y, att'y for deft. 

[Stamped:] U.S. circuit court. Filed June 3, 1885. Timothy 
Griffith, clerk. 

Endorsed on cover: S. New York ©. C. U.S. No. 250. Henry 
Herrman, Charles Sternbach, and Abraham Herrman, plaintiffs in 
error, vs. Chester A. Arthur, late collector of the port of New York. 
Filed July 16, 1885. 
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SUPREME COURT OF THE UMTED STATES, 


OCTOBER TERM, 18872 


HENRY HERMAN et als. 
No. 250. 
CHESTER A. ARTHUR. 


PLAINTIFFS’ BRIEF. 


STEPHEN G. CLARKE, 
EDWIN Bb. SMITH, 


Of Counsel. 


sian abigail 


on 
— 


Supreme bourt of the United States, 


OCTOBER TERM, 1887. 


Henry HERMAN ET ALL. 
CHESTER A. ARTHUR. 


BRIEF FOR PLAINTIFFS IN ERROR. 


Statement. 


In October and November, 1876, plaintiffs imported 
into New York thirteen cases of goods of which the 
Warp Was wholly cotton with a woof or filling of cow- 
hair or ealf-hair, containing Mo wool, — le \ were (le- 
seribed in the invoices and entries as * brown calf-hair 
seal-skins,”’ “brown ecalf-hair” and “ brown calt-hair 
lustre.” (Ree. pp. 8, 9.) 

These goods, the original defendant (then the Col- 
lector) assessed at a duty of fifty cents a pound and 
a0% ad val., “as upon voods of wool, hair and cotton,” 
in accordance with the appraiser’s return. (Rec., 8.) 

Against this, the importers duly protested, claiming 
the goods should be assessed according to their com- 
ponents; either as manufacturers of cotton, at 35°%, or 
of hair, at 30°¢. (/b., bottom.) 


All proper steps to raise the question of the legality 
of the exaction of the wool duty were seasonably taken. 
(Ree.. yy. top.) 

The coods were affirmatively shown to contain no 
wool (J/d/.), and no pretence was made at the trial that 
they did. 

The coods in Case 15 LO cost over forty and under sixty 
cents a pound. Those in the other twelve cases cost 
less than forty cents. (Ree., 9.) 

The plaintifts proved these facts, also that the ‘l'reas- 
ury Department, in 1874, had promulgated a decision 
declaring such goods dutiable under R. S., See. 2499, 
at 35%, as manufacturers of cotton, and then rested. 
{Ree., 9, bottom.) 


The first witness called by the Government was an 
assistant appraiser who, against the plaintiffs’ objection 
and exception, was allowed to testify that, in 1875-6, 
certain goods were imported which resembled plaintiffs’ 
coods in suit. (Ree.., LQ, top. 

This witness stated that, at the date of trial, such 
goods were returned for duty under the worsted clause 
“the hair of tle alpaca, goat and other like animals.” 
(/d.,10; fol. 22.) 

The defense adduced other testimony to show the 
similarity, in appearance and use, of these importatibns 
to those made of coats: hair and cotton. 

To the question eliciting such testimony the plaintiffs 
excepted as irrelevant, immaterial and incompetent, 
and upon the additional ground that the Collector, 
having assessed these coods ibs partly of awe ol could not 
now justify this assessment upon the ground of a sup- 
posed likeness to articles made of qoats hair and cotton. 
(Ree., 11, top.) 

This witness testified :- 

“When it was found (perhaps in the year 1867, I am 
not sure about that)—but when it was found no note 


was taken of the existence of such an article as ealf- 
hair or goat-hair as being capable of being manufac- 
tured; then we began to draw our attention to it, and 
we pe! fected ah article made sole ly ot these materials. 
Prior to that we produced the same result exactly from 
wool, wool waste, mohair waste, ealt-hair, ana voat-hair 
ais We could do it, but after Wwe were fre stricte d to the 
absolute use of calf and vout-hair we carried on the 
product of the article in that form. Prior to this period, 
indiscriminately, any waste, low material that we eould 
vet, as derived from that finer quality, which you have 
there, we used. Afterwards we bound ourselves by the 
terms of the law and excluded wool and everything else. 
because we found we eould spin these hairs that We had 


thought before we could not spin. kor a considerable 
period these articles—the imitation seal-skin and dog- 
skin were unported into this Counts manufactured 
from coats: hai anc cotton, from mok til na cotton, 


and from wool, vout-hair, and cottol , and the same imi 
tation seal skin and dog-skin were lmanuincture ct were 
afterwards manufactured- for the Sime purposes, leav- 
ne out the wool, out of cow or calf-hair and cotton. 
These samples (marked A, B, and C) of the defendant 
were the starting pomt of the whole range of the lower 
imitations which followed after, and this lot of samples 


(plaintiffs’ samples) are illustrations or samples of the 
voods which were made to take the place of the mohair 
anc coats: hair ana eotton eoods, ana for the same pur- 
poses that the others were used for. Thi voauts: hai 
and cotton goods were alwavs of different grades. 

i (). How «uid the grades run ? | meakh W hat was the 
range of the orade of those OK vis. 

‘A. I think I know what you want to reach. The 
ie ru lowest qrad of a pure mohair articl hed br of a 
ywuthlne of more than double the price of yor poalt-haiy and 
cow-hatr. 

(). And how about the goats hair and cotton ? 

A. | hev would be used indiscriminate Ly with the 
mohair, and it is it IneTe question ot which would best 
serve your purposes. Lhe qouls hairy and eotton goods 
have a finer ye neral appearance. Mohair is the har of 
the mohair goat, | 

(). Is there anything else with which you are familiar, 
any other articles of CONMLIMLET CE, which these plaintifts 
samples resemble imore nearly than they lo the goats’ 


ean 


hair and cotton or mohair and cotton, which you have 
deseribed ? 

A. Well. (hii article which I hare not named SO far 
used lo large ly enter anto the composition oF these goods, 
called © ahi &, 

®. What was that? 

A. Itisa vege table product, but it has not been used 
for some time: 77 was prior to 1874 and S76. 

(). What was the character of these FOOUS ? 

A. You could not tell the differ NCe : you could not 
tell the introduction to it, except by its fineness, and it 
could not be used alone, apart from other materials, to 
resemble mohair. ‘These vegetable fibre goods were an 
imitation of mohair goods. The difference between the 
mohair goods and the goats’ hair goods is entirely in 
the fineness. Your American goat, which you have 
here, produces what we should have to class as cow- 
hair and calf-hair; it is a very common material. The 
American goat is the same as ‘the common goat in 
Europe, but mohair is an entirely different creature ; it 
is along silky fibre running up to a foot long. 

(). Were the goods introduced prior to 1876 manu- 
factured from the hair of the common goat ? 

A. Yes; we always used everything that we could 
lay our hands to that was cheap. 

(. How did the quality of the goods manufactured 
from the hair of common goat and cotton compare with 
the quality of the calf-hair and cotton goods? 7 

A. They would be used together. I have had goods 
made from buffalo-hair in connection with the calf-hair 
very successfully. 

Q. And they would be substantially similar in qual- 
ity ? : 

A. You could not discriminate. In the fabric itself 
you could not discriminate afterwards. It is all a ques- 
tion of treatment. | 

(). Take a fabric such as an imitation of dog-skin 
made from the goats’ hair (and by that meaning the 
common goat as distinguished from the mohair goat) 
prior to 1876, and subjected to the same general treat- 
ment in the way of finish as these plaintiffs’ samples 
have been ; would they produce similar goods ? 

A. The same sort of thing. 

Q. How could you tell them apart ? 

A. You could not; your chemical or microscopical 


experts pretend to determine these coods, but we have 
no means. 

They could be told apart by t microscopical eX- 
amination ? 

A. They sav so, but I am very coubtful about that, 
because | have known of such curious decisions. 

(). Well, they were sold at the same price, were they 
not ? 

A. We solil generally for what we could get. We 
sold by the up pearance, Of COUTrSse, whi lh they pre- 
sented an inferior appearance they commanded a less 
price ° 

(). But take these two articles—the one the goats’ 
hair and cotton and the other calf’s hair and cotton, 
which resemble each other in the manner in which you 
have de scribed ; would they sell for substantially the 
same pric e? 

A. But then we would not come so closely together. 

PLAINTIFFS COUNSEL: Q. Asa matter of fact, they 
don't cori 80), do they ? 

A. No: not aft all. There 18 (i VHeGATS of distinetion 
whereby l Cull tell. You hand them to me and | 
touch them and tell which is which. Ido it with my 
eyes shut. 

DEFENDANT S COUNSEL: 
(). i am asking about the hair of the common goat ? 
The hair of the common goat—I say they approx- 
imate so closely to each other that they would be the 
same thing substantially. 

(). And sell for the same price ? 

A. As hetireen mohair that you are talking of and 
goats’ haiy of this country, or England oT Scotland, that 
you have been speaking of, the x: is SCOUT CE ly anyth Lng in 
CUMELMIOH, 

(). l am spe iking of goats’ hair coods as derived from 
the hair of the common goat. 

A. Common goats’ hair would be inferior to calf hair, 
and goats’ hair of the common goat is even of a coarser 
texture than calf hair. 

(). How would it be about the price 4 

A. Well, it would be different, perhaps. Prices vary ; 
to-day, for instance, I don’t suppose calf hair per pound 
in the raw material would be worth but little more than 
half what it has been when there was a tide of trade for 
those goods, but the value of the stuff of which those 
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coods are composed would not be over six or seven 
cents a pound over in England, and twenty odd cents a 
pound here. 

By THE Court : 

Q. He is asking you to compare the price of goats’ 
hair goods with the other ? 

A. Theat mould Ly impossible, 

(). As between goats’ hair and calf hair? 

A. They would only buy goats’ hair to fill in, on ac- 
count of its longer fibre and to use as an assistant on 
account of the strength of it and the length of the fibre ; 
only the calf hair is uniformly a short hair, perhaps an 
inch or an inch and a quarter long. 

]. Take goods of the same sort, the one made of 
ealf hair and the other made of goat hair? 

A. I should not think that common goats’ hair of the 
same description would be of any more value. 

By DEFENDANT'S COUNSEL. 

(). As | understand, these calf hair and cotton £7 OS 
which you commenced to manufacture and import after 
it was ascertained that there was no specific mention of 
ealf hair in the tariff were the same thing as the wool, 
calf hair, and cotton goods which had previously been 
manufactured, merely leaving out the wool ? 

A. (uite SO. 

(). Were they the same, as far as appearance goes, as 
the wool, calf hair and cotton? | 

A. They looked at first @ /ittle alike in fineness of 
texture, but afterwards it was feund that by buying 
Russian calf hair and scouring the markets, in fact, of 
the world to get the finest calf hair that they could buy 
or lay their hands upon, then they were able to aproxi- 
mate very closely to the goods made _ before, and still 
later to produce the result desired without the intro- 
duction of any wool. 

(). They sold for the same prices ? 

A. Well, you see the same thing that you have there 
before you now. I can well recollect the time when, 
taking it at half a crown (or two and six pence) of to- 
day—I can quite well recollect the time when substan- 


tiaily the same thing would command seven shillings 


and eight shillings a yard; in other words, the price 
was three times. 
Q. I want to get the comparative prices for the man- 
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ufacture of the calf hair and cotton goods, leaving out 
the wool. 

A. But they were not both articles in the market, be- 
cause we could not bring them here at all—the article 
with the wool in it and of course it would not pay to 
make both wlnile we had a very large demand for those 
eoods with the wool : when these eoods CAaMLe in at the 
lower duty, of course, it drove the other out. 

(). One drove the other out on account of cheapness ? 

A. Yes, sir; and in fact only two or three manufac- 
turers of any consequence are in those goods to-day. 

(). Did these goods differ in any respect—these calf 
hair and cotton goods—from the wool, calf hair, and 
cotton goods the place of which they take now in man- 
utacture ? 

A. No, not appreciably. 

(). Kither in fact or in their appearance f 

A. No. 

(). Nor in the use to which they were applied ? 

A. No; not in the use to which they are put and 
very slightly in appearance. 


Upon cross-examination of this government witness, 
it appeared that two (at least) of the three samples put 
iD by the defendant, for purposes of comparison, ete.. 
were worth over eighty cents a pound. (Ree., 14, bot- 
tom. ) 

Lhey were made ot mohair, as Was easily preree ived hy 
thie feeling. (Tb. j 

Qf th: se” A “ Was, in trade, calle dl ws seal.” because 
it Is supposed to resemble seal-skin : tte _ is called 
“dog” because resembling dog-skin; and “C” is 
called “astrachan,” as resembling astrachan sheep-skin ; 
and all these were ”’ rade in pnritation of and lo tak: the 
place of the various skins.” (Ree., 15 and 17, fol. 34.) 

They were all worth, at least, nine shillings sterling 
per yard. (/d. 15.) 

Having testified (as above noted, that o// three of the 
defendant s samples were “™ nad of moharwr ma Ree., | t, 


fol. 30) this witness now added : 


‘‘The ealf-hair and the mohair goods are made in a 
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very different manner. They are both made to imitate 
sealskins and dogskins and astrachans. Jo/air fhre 
COULES from the alpaca goat. The fibre is sometimes « 
foot in length, but the veneral length would be cle- 
scribed, perhaps, from seven. to eight inches—six to 
seven inches. Goat's hair fibre is from one to two 
inches, ordinarily.” (Ree. 15, bottom.) 


“Calf-hair is waiformly a short hair; perhaps an 
inch, or an inch and a quarter long.” (Ree. 13, fol. 
28. ) 


sY DEFENDANT'S COUNSEL. Q. How long is the com- 
mon goat-hair fibre ? 

A. The common goat-hair fibre may be « foot, but 
you cannot tell exactly. The common qoat-harr does not 
enter, to any appreciable extent, ivto manufactures at 
a/l—that is, the common goat. I have scarcely known 
it. (Ree. 15, bottom, and 16, tep.) 


Joseph Straus, called by the defence, testified that he 
had been familiar with the importation “of this kind of 
goods for twenty years, /. e., since 1863; and, though 
after L867. they contained 0 wool, vet the pound duty, 
and 359 ad val., was exacted “ on the ground that the re 
IPAS wool Ln the goods,” (Ree.. LS, top.) 


Thomas A. Hague, also called by defendant, tes- 
titied ;— 


Have been an importer since 1871, when the goods 
like the plaintiffs’ samples 1 to 8 first came. There 
might possibly be some of these goods that came to 
this country that had wool in them. I could not tell 
whether there was any wool in these goods without a 
very close and careful examination. Jt was claimed hy 
the department that there was wool in them, and, on the 
other hand, it was claimed by the importers that there 
was none. There might be some of these with wool in, 
and might not. I cannot tell. 

Q. I don’t mean those specific samples, but when 
those goods first came were there any that had wool in 
them ? 

A. There are a thousand and one grades, and some 
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had wool and some had not. Importers in this coun- 
try carefully refrained from tuking those thet had wool 
in them, and carefully selected those that were sup- 
posed to have nothing but vegetable matter in them. 

(). ‘Taking those that had wool in them and those 
that had vegetable fibre, how did they differ ? 

A. Simply in the component materials of which they 
were composed, 

(). Could you tell that from examination ; could an 
appraiser tell that ? 

A. If it was very intricate he night not. 

(). In point of fact as to those goods that you saw, 
how closely did they resemble ? 

A. I understand you to say had I seen goods that 
contained wool ? | 

(). Yes. 

A. I have seen samples that did contain Aa/r. 

(). How did they compare in material, quality, tex- 
ture, use, and appearance with those samples ? 

A. Asa rule v ry diffi rent from these. 

() How did they differ ? 

A. In the first place, in order to produce certain 
effects, you might have to use wool, and to produce cer- 
tain other effects you might have to use goats’ hair ; to 
produce the combined effect you would have to use 
both. 

(). That seems to be an identical proposition ; but 
how did they differ—those that contained wool from 
those that you have before you ? 

A. Lhey iff red ann be ing pruch softer. 

(). Do you know the coat-hair coods ‘4 
A. Yes, sir. 

: They were imported, were they t 
A. Yes. sir. 
(). As long ago as 1871 ? 

A. Yes, sir. 

Being cross-examined by plaintiffs’ counsel : 

(). | show you the sample marked No. 101. The 
mohair goods that you speak of were an article more 
like that ? 

A. Yes, sir. 

(). ‘This class of goods of which a sample has just 
been shown you was made to imitate seal-skins and 
dog-skins ? 

A. Yes, sir. 
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(. And also in a little different form they were made 
to imitate astrachans ? 

A. Yes, sir; if they had a curl in they would be an 
astrachan. 

(). And those goods were used for the same purposes 
to which those skins are applied ? 

A. Yes, sir; and many others. 

(). Those wool goods that you speak of were entirely 
different from these ? 

A. That last sample (No. 101) that you just showed 
me of mohair goods-—the object of using mohair is the 
lustre eflect. If they wanted to get a stripe they would 
put a strip of wool to a strip of mohair; both being of 
the same color would show a different stripe. 

(). Those were finer goods than those ? 

A. Yes, sir; Ll never saw them in cheap grades. The 
goats’ hair goods were imported as long ago as 1871. I 
paid duty on some goods that -I supposed should pay 
D0 per cent., and I found that the duty paid amounted 
to about 264 per cent., and I protested, but I don’t 
know whether we have entered any suits. 


selng cross-examined, witness said ‘ 


The mohair goods that I last spoke of were more 
like the sample No. 101 now produced. They were 
made to imitate seal-skins and dog-skins and astra- 
chans, (if they had a curl) and they were used for the 
same purposes to which those skins are applied and 
many others. ‘They were finer goods; I never saw 
them in cheap cracdes. Such goods were hnported into 
this country In LS71, and were used for seal-skins and 
dog-skins ; for clothing people in the same way. 


Counsel for both parties then rested. 


Defendant's counsel then moved the Court to direct 
a verdict in favor of the defendant on the ground that 
the evidence is clear and undisputed as to the two 
classes of goods, wool, hair, and cotton goods and 
goats’ hair and cotton goods; that those goods existed 
and substantially resembled in every important par- 


ticular these imported goods. 
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Upon this motion of defendant's counsel, the Court 
directed a verdict in his favor, to which the plaintiffs 
excepted. (Ree... 19. bottom. ) 

The Court will take judicial cognizance of the fact 
“the long silky hair or wool of the An- 
gora goat, of Asia Minor.” (Webst. Dict., /. 2.) 


that mohair is 


Mounatr, the hair of a variety of the common goat, 
famous for being as soft and fine as silk, and of a silvery 
whiteness. It is not produced anywhere but in the 
vicinity of Angora, in Asia Minor. (McCulloch, Com. 
Dict., /. 7.) 


Assignment of Errors. 
The plaintiffs in error assign for error ; 


I. The admission in evidence of testimony that other 
goods were imported into this country in 1875-6, that 
reselnbles plaintiffs: eoods in suit. (Ree.. 10. top.) 

Ll. The admission of this question, and the testimony 


given in response thereto ; 


" &. How dloes the appearance of the goat’s hair and 
cotton goods correspond or differ from the ippearance 
of the samples of the other goods that you now hold in 
your hands? ” (Ree., 11, top.) 


[1l. Granting defendant's motion to direct a verdict 
in his favor, and directing such a verdict to be entered. 
(Ree., 19, bot., and 7 mid.) 


[V. The judgment in favor of the defendant. (Rec., 
7, bot., and 20.) 


Statutes. 


R. S.. Sec. 2504 Sched. A. last clause, is : 


Cotton braids insertings, lace, trimmings, or bobinet, 
and all other manufactures of cotton. not otherwise 
provided for, thirty-five per centum ad valorem. 


Schedule M, " Sundries,” has this provision : 


Hair cloth known as “ crinoline cloth.” and all other 
manufactures of hair, not otherwise provided for, thirty 
per centum ad valorem. 


The Wool Schedule, L. assesses 


Woolen cloths, woolen shawls, and all manufacturers 
of wool of every description, made wholly or in part of 
wool, not herein otherwise provided for, fifty cents per 
pound, and (in addition thereto), thirty-five per centum 
ad valorem. 


Flannels, blankets, hats of wool, knit goods, balmorals 
woolen and worsted yarns, and all manufactures of 
every description, composed wholly or an partot worsted, 
the hair of the alpaca, gout, aT i othe i like animals, except 
such as are composed in part of wool, not otherwise 
provided for, valued at not exceeding forty cents a 
pound, twenty cents per pound ; valued at above forty 
cents per pound and not exceeding sixty cents per 
pound, thirty cents per pound; * * * and in 
addition thereto, upon all the above-named articles, 
thirty-five per centum ad valorem. 


Though the similitude clause is familiar to the Court, 
and is claimed by us to have no bearing. we will print 
. | 


its exact language. 


Sec. 2499. There shall be levied, collected, and 
paid, on each and every »on-enumerated article which 
bears a similitude either in m«teria/, quality, texture, 
or the use to which it may be applied, to any article 
enumerated in this Title as chargeable with duty, the 
same rate of duty which is levied and charged upon the 
enumerated article which it most resembles in any of 
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the particulars before mentioned : and if any non- 
enumerated article equally resembles two or more 
enumerated articles, on which different rates of duty 
are chargeable, there shall be levied, collected and paid, 
on such non-enumerated articles, the same rate of duty 
as is chargeable on the article which it resembles pay- 
ing the highest duty ; AND ON ALL ARTICLES MANUFACTURED 
FROM TWO OR MORE MATERIALS, THE DUTY SHALL BE 
ASSESSED AT THE HIGHEST RATE AT WHICH ANY OF ITS 
COMPONENT PARTS MAY BE CHARGEABLE. 


A RE ES BE EN eR 


l4 


POINTS. 
I. 


The collector assessed duty upon our importations 
upon the assumption that they were made “in part of 
wool.” (Ree., 8, fols. 18 and 19, and p. 18, top. Ante, 
p. 1). | 

The answer,‘ II., rests the defense upon the correct- 
ness of this assessment (Rec., 6). 

Upon the plaintiffs was thrown the burden of showing 
error on the part of the collector in //is assessment. 

Arthur vs. Unkart, 96 U. S., 118. 


This was shown, by incontestible proof that the goods 
contained xo wool. (Ree., 9 and passim. A née, p. 2). 

Thereupon the defendant sought to retain the money 
by proof of an entirely different fact from that at first, 
as well as in his answer, assumed by him to be true, 
and the basis of his assessment. At the trial the de- 
fense claimed them to he like (in appearance } to goods 
made of goats’ Aaiv and cotton. (Rec., 10 to 19. Ante, 
pp. 2 to 10). 

As to to this, being an entirely new issue, raised by 
the Government upon the trial (//), the burden of 
proof was upon the defense. 

Chung Yune vs. Kelly, 14 F. R., 642, top. 
Same case in 8 Sawy., 415. 


“The United States having classified this article 
differently from the invoice designation of it, and im- 
posed a higher duty upon it than it would otherwise 
have been subjected to, the burden of proof is upon the 
United States to satisfy youthat there has been a 
proper classification of this article by the collector, and 
that the rate of duty imposed by law only was exacted 
by him.” 


McKeynan, C. J., Oct. 18, 1881, in Kennedy 
vs. Hartranft, 9 F. R., 18. 
Ross vs. Fuller, 17 /d., 224. 
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Our tariff legislation has always made the invoice, of 
which sworn triplicates are required, (R. S. See. 2853) 
the primary basis of the levy of customs-duty. Every- 
thing pertaining thereto refers to this document. BR. S., 
Sees. 1715, 2785, 2837 to 2865 - 2900 and passim in the 
customs-laws. 

In his tariff speech of May 9 1828, Mr. Webster ob- 
serves . | 

‘These duties are ad valorem duties. Such duties, 
from the commencement of the Government, have been 
estimated by reference to the invoices as fixing the value 
at the place whence imported. When not suspected to 
be false or fraudulent. the invoice italicised in the 
original| is the regular proof of value.” 


Any action of the collector, appraisers, or customs 
oficers which is proved by admissible testimony not 
to be in aceord with law or fact is “ insufficient to dis- 
place the value declared on the entry. 

Sampson Vs. Peaslee. 20 How.. 576. 
Morlot vs. Lawrence, 3 Blatch., 123. 
Vaceari vs. Maxwell, //., 374. 
Arthur vs. Morgan, 112 U.S., 501. 


These citations are made in view of the fact that it 
is “‘the duty of the appraiser to report the dutiable 
classification.” (Ree. LO, fol. 2.) It is part of the ap- 
praisal which, to supersede the invoice, must be 
correct. 

Murphy vs. Arnson, 96 U.8., 131. 


II. 


The testimony (Rec., 10) “ that other goods were im- 
ported into this country in 1875-6 that resembled 
plaintiff's goods in suit” was inadmissible, for several 


reasons. 
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I. The question was as to goods imported, instead of 
goods enumerated—which is the real point. 


II. Nor is the date mentioned one to which the in- 
quiry ought to refer. If articles made of goat's hair, 
ete., were intended, the reference should have been to 
the time of their enumeration, in the act of March 2, 
1867. 


III. But a fundamental objection is that it permitted 
and required the witness to testify (not to facts but) to 
a conclusion [resemblance] which it was peculiarly the 
province of the jury to draw from facts proven. 


[V. The objection that the question initiated an in- 
quiry as to the resemblance of goods made from 


enumerated materials is also suggested. 


V. It raised a new issue, outside the pleadings. 
McKyring vs. Bull, 16 N. Y., 304. 
Codd vs. Rathbone, 19 /d., 37, 39 mid. 
Weaver vs. Borden, 49 /d., 286, 297 bot. 


iil. 


The objection to the question at the top of page 11 
of the record, instituting a comparison between our 
goods and certain articles of goat-hair and cotton, is 
indicated in the first division of this brief. It presents 
an entirely different issue from that which the govern- 
ment originally took with the importers (see citations, 
supra). 

If our goods were dutible either as manufactures of 
cotton (as the department had theretofore held) or as 
manufactures of hair (as this Court has, at this term, 
declared) the question of likeness could not arise under 
any form of pleading. 


li 


At any rate, it was inadmissible under existing plead- 


ings (see supra). 


IV. 


by the government's own testimony, upon page 1) 
and at the top of page 12 of the record (ante, pp. 9, bot., 
and 4, top), it appears there was an article known to 
commerce, made of cotton and some “ vegetable fibre,” 
which our importations more nearly In) ippearance and 
use than it did those made of goat-hair and cotton. 

Yet, without requiring the collector, thus shifting his 
ground, to show that the ‘fibre’ was nof hemp, jute or 
fax (RK. »., . 204, Scbed. C) or some other enumerated 
article, the Court absolutely directed a verdict for the 
defendant, because of the alleged similarity (in some 
respects) of our goods to those made of goat's hair and 
cotton. 

Our position may be thus stated :—we claim to bring 
in these goods at 35°¢ as manufactures in part of 
cotton; or at thirty per cent., as manufactures of 
hair. The collector sail they were in part of wool. 
We prove the contrary, beyond dispute. He then says 
(without pleading it) we did not pay any more than we 
ought, because they look like goods containing goat- 
hair. In endeavoring to establish this fact, he proves 
there were eoods known to commerce which our im- 
portations more nearly resemble than they did goat- 
hair goods, viz., those made of cotton and vegetable 
fibre. If this fibre were hemp, then the rate we claim 
was correct : if it were some non-enumerated fibre, then 
the presence of cotton, or of hair, must fix the rate, as 
we contend in our protest. 

That is, the collector setting up as a new defence the 
resemblance to an enumerated article or material, and 
proving a greater likeness to goods made of cotton and 
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fibre, was bound to prove this a non-enumerated 
material before he could resort to the goat-hair 
clause—if the question of similitude was admissible at 
all, which we deny. 


Saal 
V. 
A question is presented by the testimony as_ to the 
construction to be given the similitude clause, R. S.., 
Sec. 2499. (dnte, pp. 2 to 10). 
The scheme of the tariff, as found in the Revised 
Statutes, is- 
(1) to duty certain articles by ordinary or commer- 
cial names and designations ; 
(2) others according to the material of which they ‘4 
are composed ;— 
(3) and only those which do not come under 
any commercial designation, nor within the terms of 
any descriptive clause, are to have the assessment 
upon them determined by some analogy or relation to 
those things which are thus enumerated. 
Either the article itself is mentioned, or its compon- 
ent parts, where these are known; and likeness is 
resorted to only with regard to new articles, made from 
some material unknown to our tariff-laws. 
As to those non-enumerated, eo nomine, which are not 
composed of specified materials, recourse is had to a ] 
similitude to something that is enumerated in one or ‘ 


the other of these two ways. 
Nullum simile est idem: and identity must not be 
abandoned to run after similarity. 
Arthur’s exers. vs. Butterfield, No. 167, cur- 
rent term. 


VI, 


It was error to take the consideration of this case 
from the jury by directing a verdict. (Rece., 19, 
bottom. ) 


&§ The testimony as to the alleged likeness to eoods 
containing goat-hair, dutiable at 50 cents and 35%, 
was not clear, so that a jury would be bound to find its 
existence. 

The mohair goods were “ much finer in appearance ” 
than ours. (/d., 10, bot. and 11, bot.) The difference 
was readily perceptible to the touch. (/d., 14 bot.) 
The cost was double. (/d., 14-15.) 

There was another fabric that our goods more nearly 
resembled. (/d.. 12. top.) 

They ditfered so greatly in market value that no coni- 
parison could be instituted. (/d., 13.) 


lhe samples of goat-hair goods, introduced in 
defence, as the standard of comparison, were all mohair, 
worth over eighty cents, carrying the rate of duty 
imposed on our goods by the collector, although OUTS 
were conclusively proven to be all of a value below 
eighty cents. (/d., 9, fol. 21, and 14 bottom.) 

The issue in this cause is very different from that 
presented in Arthur vs. Fox, 108 U.8., 125. 

The plaintiffs’ importation is precisely the same as in 
their former case, Arthur vs. Herman, 96 U.S., 141, of 
which this Court then said ;— 


“ The article in question is manufactured from cow- 
hair and cotton. Of these, the cotton is assessed ata 
higher rate of duty than the hair; and, therefore, 
the article is assessed as a manufuctur of cotton.’ (96 


U. S., 142.) 


In other words, the cotton classification for which we 
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contend, having been sanctioned by this Court, is the 
very one there sustained. 


The goods imported by Fox were nof so assessed. 
They were dutied at the wool rate, 
On account of the similitude they bore to manufac- 


tures composed wholly or in part of the hair of the 
goat without wool. (108 U.S., 127, top.) 


The burden imposed upon those plaintiffs was to dis- 
prove the correctness of ¢/iis assessment. (96 U.S., 
118.) In our case, the collector levied duty upon our 
articles as being ‘‘ in part of wool ’—while the conclu- 
sive proof is that they contained no wool. 

The Fox goods were, iy part, of the vegetable phre 
mentioned Lit the prese nt CUS, and were 
of equal quality with the manufactures of cotton and 
goat's hair; because, in this case, they are charged with 
a duty of fifty cents per pound, thus indicating a value 
of eighty cents a pound or over, which calls for the 
highest duty per pound put upon the goat’s hair goods. 
(108 U. S., 128.) 


Our goods are proved to be worth only forty cents a 
pound,—recognized as being of such inferior value, 
character, and material as to bring but that price in the 
market—yet they are compared with the most costly 
goods, and dutied accordingly! If merchants could 
not easily determine the difference in character, there 
would be none such in the price. 

In the Fox case, the error was peremptorily directing 
a verdict for the plaintiff. 

In the present one, itis in peremptorily directing one 
for the defendant. 

The question of resemblance (if admissible at all) was 
one which should have been submitted to the jury. 


II. The testimony consisted of the opinions of pro- 
fessed ‘ experts’; being the conclusion of the several 
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witnesses as to the very fact ‘in issue for the determi- 
nation of the jury. 

Even if the judge thought the appearance of the 
goods produced for Inspection to be similar, neverthe- 
less that was a matter upon which men might differ, 
and upon which those in the jury-box should pass. 

As the Court said in Kenniston vs. Rowe, 16 Maine, 
38, “ the question of resemblance is matter of opinion,” 
upon which witnesses might be indefinitely multiplied 
without affording any just basis for the judgment of the 
jury. it was added that. ordinarily ‘ such question was 
not one calling for expert testimony, and no other 
would ever be admissible. 

Following this decision, it was held in Massachusetts 
that festimony as to the alleged resemblance or unlike- 
ness of a bastard to its putative father was inadmissible 
(Eddy vs. Gray, 4 Allen, 438, and Young vs. Makepeace, 
103 Mass., 50); although the same Court allewed the 
child to be exhibited to the jury, to see if tney perceive 
any resemblance. 

Finnegan vs. Dugan, 14 Allen, 197. 
Gilmanton vs. Ham, 38 N. H., 108. 


If the witnesses produced by the defense were not 
called as experts, then their testimony, upon the very 
conclusion to be ascertained by the jury, was a nullity. 

Robertson vs. Stark, 15 N. H.. 109. 
Concord vs. Greeley, 23 J¢., 237. 
Protection vs. Harmer, 2 Oh. St., 452. 


If they testify as experts, then their opinion, and the 
samples and facts upon which it is based should be to- 
gether submitted to the jury. 

[It can hardly be imagined that Court should direct 
a verdict sustaining or denying the genuineness of the 
signature to a note, without submitting the same, to- 
gether with those used as the standard of comparison, 


to the jury. 
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Judge Taytor says the same, whether two samples: 
of wine were drawn from the same bin, two coins struck 
by the same die, or whe ther two pieces of cloth be the pro- 
duct of the same loom: 


“Still, even here the articles should be produced 
that the jury Mty lest the accuracy of thie Opinions ©i- 
pressed by the witnesses, and mar perceive that the 
reasons upon which these opinions are founded corre- 
spond with the actual state and condition of the articles 
themselves.” 

l Tay lor on Ev., 499, § 556. 


The same author, as an expert upon the subject of 
evidence, expresses his appreciation of the testimony of 


experts generally. 


“Sec. 58. Perhaps the testimony which least de- 
serves credit with a jury is that of shi/led «witnesses. 
These gentlemen are usually required to speak, not to 
facts, but to opinions ; and when this is the case, it is 
often quite surprising to see with what facility, and to 
what an extent, their views can be made to correspond 
with the wishes or the interests of the parties who call 
them. They do not, indeed, wilfully misrepresent 
what they think; but their judgments become so 
warped by regarding the subject in one point of view, 
that, even when conscientiously disposed, they are in- 
capable of expressing a candid opinion. Being zealous 
partisans, their belief becomes synonymous with faith 
as detined by the Apostle, and it too often is but ‘ the 
substance of things hoped for, the evidence of things 
not seen.” ‘To adopt the language of Lord CAMPBELL, 
“ skilled witnesses come with such a bias on their minds 
to support the cause in which they are embarked, that 
hardly any weight should be given to their evidence.” 

1 Taylor on Ev., 79. 


Whether goods assessed for duty are “ of like de- 
scription ” to certain enumerated articles is eminently « 
question for the jury upon a comparison of them by 
that body whose uncontrolled verdict should decide it. 

Greenleaf vs. Goodrich, 101 U. S., 278. 
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So is the question of similitude. Cases supra. 
Gamble vs. Mason, 7 Am. L. R., 178. 
Appeal dismissed, 21 How., 390. 
Ross vs. Peaslee, 2 Curt., 501. 
Recknagle vs. Murphy, 102 U. 8., 199. 


Vil. 


No question of similitude fairly arose in this case, to 
be decided either by Court or jury. 

The goods are enumerated. 

They are manufactures of hair, and we make that 
claim in our protest. (Ree., 8, last line.) 

The applicable clause of the Rev. Stats. (ante p. 12). 
is a reproduction in totrdem verbis of that construed in 
the cause of Arthur's exeers. vs. Buttertield, No. 167 of 
the current (Oct. 1887) term of this Court. 

Miller vs. Butterfield, 125 U.S. 


The provision which the collector there applied, and 
that which he set up in defense against us, are also 
verbally reproduced in the revision 

So that this Court has just held this language to be 
an enumeration of such articles as are thereby de- 


seribed. 


If not a manufacture of hair, then these goods are 
manufactures of cotton; since it is proved (Ree. 9, fol. 
21; ante, p. 2) that no other material entered into 
their composition ;—which was not true of the Fox 
goods. (108 U.8., 125.) 


“ The goods in question were manufactured from two 
materials, of which cotton was one; and may, there- 
fore, in general terms, be said to be manufactured of 
cotton, and they are not provided for by any specife 
enumeration in the Act of 1864. Zhey fall under the 


| 
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general clause of this act, just quoted.” (See ante, 
p. 12.) 
Arthur vs. Herman, 96 U.S., 141-2. 


This Court has already declared that the fact that 
the importations might come under either of two de- 
scriptive clauses does not make them non-enumerated, 
so as to justify the collector’s resort to the similitude 
clause. It is an instance of double enumeration. (96 
U.S., 129.) 


“The similitude act applies only to non-enumerated 
articles. These goods are enumerated, They fall under 
the description or enumeration of both sections, and 
if either were absent the description under the other 
would be sufficient. Thus, if it were not for thet pro- 
vision of the act describing ‘ manufactures of which 
steel is a component part, there could be no difficulty 
in classifying them under that clause which describes 
‘manufactures of which glass shall be a component ma- 
terial’; and if it were not for the provision describ- 
ing ‘ manufactures of which glass shall be a component 
material, there could be no difficulty in classifying 
them under that clause which describes ‘manufactures 
of which steel is a component part.’ 

The difficulty, it is said, may be solved in this way: 
Ist., that in the case of repugnant statutes, the latter 
statute, or, in the case of repugnant provisions of the 
sume statute, the latter portion of the act, is deemed to 
be the last expression of the legislative will; and, 2d., 
that when the same article is twice enumerated, the 
lower rate of duty must prevail. To these points many 
authorities are cited. Potters Dwarris on Statutes, 
pp. 170, 744; Powers vs. Barney, 5 Blatehf. 202; 2 
‘Taunt. 109 ; 2 Bb. & Ad. S18; United States vs. Sohnson, 
17 Wall., 504 : United States vs. llman, 5 Ben. 553.” 

Arthur vs. Sussfield, 96 U. S., 129, 130. 

Approved in Arthur vs. Butterfield, cited 
S7iD), 

Smythe vs. Fiske, 23 Wall., 374. 

Solomon vs. Arthur, 102 U. S., 211, top. 

Fisk vs. Arthur, 103 J/d., 431. 

Barber vs. Schell, 107 Jd., 617. 


Hair is last enumerated of these articles, and bears 


the lower duty. 


In Arthur vs. Herman, 96 U.S... 141, it was not de- 
nied that the importation was dutiable and assessed as 
i manufacture of cotton, properly, as the Court found. 
(/d., 142.) But plaintiffs there claimed the rebate 
viven by the Act of 1872 to articles chiefly of cotton. 
although it was proved that cotton was not the chief 
component of their goods :—so the Court denied the 
claim. 

This Court then said that the similitude clause did not 
apply ; but that the phrase “ manufacture of cotton’ 
did. (/4.) 

In Arthur vs. Fox, 108 U. S., 125, the original record 
shows that the merchant claimed the benefit of this Act 
of 1872, on the ground that cotton was the chief value, 
while the proof showed this statement in the protest to 
be untrue. 

The goods then in question were (as the court de- 
claredt. Lh.., 128) ** non-enumerated,” (Herman Vs. 
Robertson, 30 F. R.. HD. ) (Jurs are enumerated, its 
the proof and decisions show. 

Conceded by hoth parties fo he non-enumerated, thi 
question (in the Fox ease) was which clause of the sim- 
shitucd section (2499) applied. Here. we say that SeCC- 
tion has xo application. 

Mr. Bliss’ statement (in his brief in the Butterfield 
case) is correct, that the Fox protest did not present 
the issue of his case ; nor of this case. 

STEPHEN G. CLARKE. 
Epwin B. SMIrH. 
Of Counsel for Plaintiffs, 
L20 Broadway. 
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Iu the Supreme Court of the Wnited States. 


OcTroBER TerM, 1887. 


Henry HERRMAN, CHARLES STERN- ) 
bach, and Abraham Herrman, 
plaintiffs in error, 

vs. “— 

Cuaries E. Minter anp Dantez [5% 7°: 
G. Rollins, executors of Chester A. 
Arthur, late collector of the port of 
New York. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORA. 


BRIEF FOR DEFENDANTS IN ERROR. 


BRIEF OF ARGUMENT. 


In October and November, 1876, the plaintiffs imported 
at the port of New York goods invoiced and entered as 


’ “brown calf hair,” and 


“brown calf-hair seal-skin,’ 
“brown calf-hair lustre.” The merchandise was ap- 
praised, and duty assessed thereon at the rate of 50 cents 
per pound, and 35 per centum ad valorem (in pursuance 
of the similitude provisions of section 2499, Revised Stat- 
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utes), under the following clause of Schedule L, Revised 


Statutes, 471, which is a re-enactment: of the same clause 
in the act of the 2d of March, 1867, which provides : 


Flannels, blankets, hats of wool, knit goods, bal- 
morals, woolen and worsted yarns, and all manufact- 
ures of every description composed wholly or in part 
of worsted. the hair of the alpaca, goat, or other like 
animals, except such as are composed in part of wool 
not otherwise provided for, valued at not exceeding 
forty cents per pound: twenty cents per pound ; val- 
ued at above forty cents per pound and not exceeding 
sixty cents per pound: thirty cents per pound; val- 
ued at above sixty cents per pound and not exceed- 
ing eighty cents per pound: forty cents per pound ; 
valued at above eighty cents per pound: fifty cents 
per pound; aud, in addition thereto, on all the above 
articles: thirty-five per centum ad valorem. 

The goods were “ manufactured, the warp of cotton, and 
the filling of cow or calf hair” (Ree., p. 9). The plain- 
tiffs claimed the duty should have heen assessed at 35 per 
cent. ad valorem, as a part manufacture of cotton, un- 
der the. clause of Schedule A, Revised Statutes, p. 461, 
which declares : 

Cotton braids, insertings, lace, trimming, or bob- 
binet, and all other manufactures of cotton not oth- 
erwise provided for: thirty-five per centum ad valo- 
rem, 

or, as a non-enumerated article, in accordance with the 

provisions of section 2499, Revised Statutes, which pro- 

vides : 

There shall be levied, collected and paid on each 
and every non-enumerated article which bears a 
similitude, either in material, quality, texture, or the 
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use to which it may be applied, to any article enumer- 
ated in this Title as chargeable with duty, the same 
rate of duty which is levied, and charged on the 
enumerated article which it most resembles in any of 
the particulars before mentioned ; and if any non- 
enumerated article equally resembles two or more 
enumerated articles on which different rates of duty 
are chargeable, there shall be levied, collected and 
paid on such non-enumerated article the same rate of 
duty as is chargeable on the article it resembles pay- 
ing the highest duty ; and on all articles manufactured 
from two or more materials the duty shall be as- 
sessed at the highest rates at which any of its com- 
ponent parts may be chargeable. 

The plaintiffs also claimed, alternatively, it should have 
been assessed under the following clause of Schedule M, 
Revised Statutes, page 476: 

Hair-cloth, known as ‘erinoline-cloth, and all 
other manufactures of hair not otherwise provided 
for: thirtv per centum ad valorem. 

This clause can have no applicability to the import in 
this case. It provides only for manufactures of hair not 
otherwise provided for. It is not pretended that the 
goods were a manufacture of hair. They are conceded to 
be a manufacture of two or more different materials—cow 
and calf hair and cotton. When an article is composed 
of more than one material it is not regarded as enumerated 
when a manufacture of one of the elements of which it is 
composed is provided for. The tariff legislation has es- 
tablished a well-defined nomenclature for describing arti- 
cles that are dutiable according to their component ma- 
terials. As illustrations— 

First. When an article is composed wholly of one ma- 


. . . 7 
terial, as cotton, the language Is “composed ol cotton, 


as in schedule A. section 2504. Res ised Statutes, 

Second. When composed of two or more materials, and 
any one is intended to fix the classification, the language 
(Or, 


used is “composed wholly or in part of «6S y . 


“of which * * * is a component part,” as in clause 
3 of the wool schedule, Revised Statutes, page ver 

Third. When the component material of chief value, 1s 
to fix the classification, af IS SO stated. 

But in no instance has an article composed of two or 
more materials been recognized in legislation as deseribed 
by the general provision for one of the articles of which 
it is composed, unless the article is enumerated by a spe- 
cific name. 

The case of Arthur v. Sussfie ld (96 U.S. R.. 128) illus- 
trates the fact as applied to the statutes. In that case 
the good under consideration Was composed of glass and 
steel, being spectacles. They were classified under the glass 
schedule, because that schedule provided for “ manufact- 
ures of which glass shall be a component material.” Had 
it not been for this clause they could not have been classi- 
fied as a manufacture of glass, but would have been classi- 
fied under a like clause in the steel schedule as a manu- 
facture of which steel was a component part. While the 
case rules that such a clause is descriptive, it also, in sub- 
stance, rules that the description is dependent upon the 
clauses in the glass and steel schedules above quoted, and 
thus inferentially rules that, independently of those clauses, 
it is not described in a general clause providing for a 
manufacture exclusively of one or the other of the mate- 
rials, 
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By the appraisement in this case the value of the mer- 
chandise was fixed as above 80 cents per pound, In the 
ease of Hilton v. Merritt (110 U.S. R., 97) it is ruled this 
appraisement 1s conclusive of the value. 

The only question left is one ot classification. The 
goods imported by the plaintiffs were manufactured ex- 
pressly to evade the provisions of the clause of the tariff 
act of 1867, under which they were assessed, and the 
woods were so like the goods described in that section that 
they could not be distinguished from them without the 
use of a micr scope, and were for the same use. 

Croorge I°. Knight, a witness called on the part of 
the defend int, testified { * ). | 

When it was found (perhaps in the year 1867, ’'m 
pot sure about that)—but when it was found no note 


was taken of the existence of such an article as calf 


hair or goat hair as being capable of being manu- 
factured ; then we began to draw our attention to it, 
and we perfected an article made solely of these 
materials. Prior to that we produced the same re- 


sult exactly from wool, wool-waste, mohair-waste, calf 


hair, and goat hair as we could do it, but after we 
were restricted to the absolute use ot ealf and gout 
hair, we carried on the product of the article in that 
form. Prior to this period, indiscriminately, any 
waste, low material that we could get, as derived 
from that finer quality which you have there, we 
used. Afterwards we bound ourselves by the terms 
of the law, and excluded wool and everything else, 
because we found we could spin these hairs that we 
had thought before we could not spin. 

For a considerable period these articles, or the 
material for these articles—the imitation sealskin 
and dogskin,—were imported into this country man- 
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ufactured from goats’ hair and cotton, from mohair 
and cotton, and from wool, goat hair, and cotton, and 
the same imitation sealskin and dogskin were manu- 
factured—were afterwards manufactured—for the 
same purposes, leaving out the wool, out of cow or 
calf hair and cotton. ‘These samples (marked A, B, 
C) of the defendant were the starting point of the 
whole range of the lower imitations which followed 
after, and this lot of samples (plaintiffs’ samples) are 
illustrations or samples of the goods which were 
made to take the place of the mohair and goats’ hair 
and cotton goods, and for the same purposes that the 
others were used for. 

John William Entz, who had been in business with the 

plaintiffs prior to 1872, testified (Ree.. p. l7): 

[ was in business with plaintiffs some eleven years 
ago—about 1872. ‘The firm at that time imported 
imitations of sealskin and dogskins, made of calf hair 
and cotton, and a fine class of goods made of mohair. 
[ don’t know whether there was any wool in them. 
I don’t think there was any goats’ hair in them at 
that time. We never had any analysis made. The 
low-price goods were originally made of all the waste, 
rough mohair, dogs’ hair, and some wool. Then 
there was a change, and the wool was left out in con- 
sequence of the tariff of 1867. ‘The appearance of the 
goods was pretty much the same as those of the plain- 
tiffs’ samples 1 to 8. I don’t know whether they 
were applied to the same purposes as the samples. 
They were suitable to be used for the SALE purposes, 
They were imitations of dogskins, sealskins, and as- 
trachan. 

Merritt Wickham testified (Rec., p. 10) as follows : 


Defendant’s counsel then offered to prove by the 
witness that other goods were imported into this 
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't- 


¢_ “ 


country in 1875 and 1876 that resembled plaintiffs’ 
woods in suit. 

Piaintiffs’ counsel objected to the evidence as in- 
competent, irrelevant and immaterial. 

The court overruled the objection, and plaintiffs’ 
counsel duly excepted, 

The witness under said objection, ruling and ex- 
ception testified that there were 7oods imported at 
the date specified that resembled plaintiffs’ goods, 

Witness continued, 

Such goods were goats’ hair and cotton cloakings, 
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[am an importer, member of Strauss, Kupfer & 
(‘o.: been familiar with the woods Hk <aniples l to 
S twenty vears. Before the tariff act of 1867 1 think 

4 contained wool, afterwards not. ‘Lhe Govern- 
ment exacted from us a duty of fifty cents a pound 
and thirty-five per cent. ad valorem, on the ground 
t hast ther Wis woo! In the voods, 

Other witnesses testified in general corroboration of 
these facts, The re Wits Tho @Y% idence rt butting this testi- 
mony, 

With these tacts indisputably established, Any further 
discussion of the case is rendered unnecessary by the cita- 
tion of the opinion of Chief-Justice Waite, delivered on 
the 19th of Mareh, ISS35, in the ease of Arthur vs. Fow 
(108 U.S. R.. 125). in which the woods were identical 
with those in this case, the duties collected the sme, and 
every phase of the case now under consideration ts fully 


discussed and decided in harmony with the judgment of 


the circuit court. The opinion referred to was doubtless 


adopted I) that Court 2s the eround Ol thie decision in 
this case. 

The case now before the court and the case last cited 
are to be distinguished from the ease of Arthur's Executors 
vs. Butterfield in which the opinion of this court was ren- 
dered on the L9th of March, ISSS: 

First. ‘The goods in the case of Arthur’s Erecutors vs. 
Butterfield were goat’s hair goods only, as will appear by 
the record, That part of the vroods which Wils strptilar tO 
those in this case was not involved before this court. 

Second. The goods in thiat case were imported by fore 
the revision of the statutes, and the opinion is based upon 
the act of L870, as modified by the act of ISil, which 
amended it by adding “herein” after the word “ other- 
wise.” and before “ provided tor.’ which change is not 
carried into the revision of the statutes. 

Third. The goods in this case were manufactured with 
the intent to evade the clause under which the collector 
classified them, by excluding the wool, and yet, by the 
process of manufacture, leaving the product in result sub- 
stantially the same as it had been when the wool was in- 
cluded among the material. 

Fourth. In this Case the re ods are not know nas” hair- 
cloth,” but as “ velours” and “ imitation of seal,” or “ imi- 
tation sealskins” and “ imitation dogskins” (Ree., p. 10). 

The ease of Arthur vs. For above cited Is, therefore, 
not overruled by the Case of Arthur's Executors Vs, But- 
terfield, but, it is respectfully submitted, remains decisive 


of this case. 
G. A. JENKS. 
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OCTOBER TERM, 1887. 


No. 250. 


HERMAN er ats. vs. ARTHUR’S EXECUTORS. 


PLAINTIFFS’ REPLY BRIEF 


The Solicitor General’s brief errs in its statement of the 
action of the appraisers and the defendant upon our goods. 

They were not appraised nor assessed under the clause 
quoted at the top of the second page of his brief, nor as bear- 
ing any similitude thereto. 

That clause expressly excludes goods “ composed in part 
of wool,” and the appraiser classified and the collector dutied 
as “in part of wool” our goods, which contained no wool. 
(See Rec., pp. 8 and 9.) 

Acting upon an ‘erroneous assumption, they adopted the 
wool clause, found upon page 12 of our brief, viz: 

“Woolen cloths, woolen shawls, and all manutfact- 
ures of wool of every description, nade wholly or in 
part of wool, not herein otherwise provided for, fifty 
cents per pound, and, in addition thereto, thirty-five 
per centuim ad valorem.” 


Upon all such goods this rate of duty is assessed regardless 
of value. 
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Classifying our goods under this clause was not making 
any finding of value, because it was unnecessary and imma- 
terial. 

There was no claim that there was any difference between 
the parties as to the market value of the goods, only as to 
the classification for duty upon that value. 

Thus the question presented was precisely the one which 
(under Hilton vs. Merritt, 110 U.S., 97, and all the decis- 
ions) we are allowed to raise, viz.,“ error in the rate and 
amount of duties imposed.” 

Hilton vs. Merritt was a disagreement as to the value of 
goods, as tu the classification of which there was no contro- 
versy. Ours is a protest against the classification of goods, 
of which the value was never in dispute. 

The first clause of the syllabus in 110 U.S., 97, does not 
so accurately state the law as it isin the opinion on page 
106—+. e., that the officers must act, not merely in good faith 
but “ within the power conferred upon them by the statute,” 
and the statute does not confer the power of dutying as “ in 
part of wool” goods containing no wool. 


If. 
A second error (page 3 of Solicitor General’s brief) is this: 


“Tt is not pretended that the goods were a manufact- 
ure of hair.” 


It was claimed by our protest, and upon trial, that they 
were dutiable as manufactures of hair. (Rec., 8 et seq.) 

They were invoiced as “ calf-hair.” (Jb.) 

They were testified to as “ calf-hair goods.” (Jd., 9, Ex. 8.) 

The unquestioned proof was of “the warp of cotton and 
the filling of cow or calf hair.” (Jd., fol. 21.) 

It is a matter of common knowledge that the woof makes 
up at least seventy-five per cent. of the material. At least 
it was for the jury, with the samples before them, to decide 
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whether they were or were not manufactures of hair. This 
issue they were not permitted to settle. If there were any evi- 
dence upon which they could so conclude it was error to 
take the cause from them. 

Rk. R. vs. Stout, 17 Wall., 663. 


Arthur vs. Sussfield, 96 U. S., 128, does say that mention- 
ing the two materials of which the articles are composed 
does not make a case of non-enumeration but of double 
enumeration. To this extent it is pertinent. 


ITT. 


Upon page 5, the Solicitor General says: 


“The only question /eft is one of classification.” 


That is the only one we ever started ; we raised no other. 
The collector sought to change his ground at the trial and to 
prove these goods like goods named in the clause quoted by 
the Solicitor General, and it was then shown that, if they 
were so, they were wrongly dutied; but we always denied 
that they were dutiable under that clause. 

The Solicitor General adds: 

“The goods imported by the plaintiffs were manu- 
factured expressly to evade the provisions of the clause 
of the tariff act of 1867, under which they were assessed, 
and the goods were so like the goods described in 
that section that they could not be distinguished with- 
out the use of the microscope, and were for the same 
use. 


This paragraph contains several errors. 

We have already shown that they were not assessed under 
the section mentioned. 

Secondly, as this Court has emphatically declared, it is 
not an evasion of our laws to so manufacture goods as to sub- 
ject them to the lesser duty. 
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Foreigners are not bound so to run their looms or their 
mills in making articles to be brought here as to produce 
the largest possible customs revenue to the United States 
upon their importation. 

In the sugar case it wasavowed that the sugars were pur- 
posely darkened in their exterior coloring while in the process 
of manufacture, expressly that they might come into this 
country at the lower rate of duty. The cry of evasion was 
loudly raised in that case; but the late Cluef Justice replied 
to this suggestion by the then Solicitor General: “ No, not 
to evade our tariff laws, but to meet them.” 


BraAbD_Ley, J., in the opinion in that case, observes: 


“Great stress is laid on the charge that sugars are 
manufactured in dark colors on purpose to evade our 
duties. Suppose this is true, has not a manufacturer 
a right to make his goods as he pleases? If they are 
less marketable it is his loss; if they are not less 
marketable who has a right to complain? If the duties 
are affected there is a plain remedy. Congress can 
always adopt such laws and regulations as it may 
deem expedient for protecting the interests of the 
Government. (Merritt vs. Welsh, 104 U.8., 701.)” 

< 


Congress has dutied goods “in part of wool” at the rate 
levied upon ours, which contained none. It has dutied hair 
goods at 30 per cent. If it were true (which it is not) that 
our goods were precisely like those having wool in their 
composition that would not affect us, provided we use the 
lower-dutied material expressly mentioned. All manufact- 
ures of hair not otherwise provided for are dutiable at 30 
per cent. If any article (not so provided for) is made of hair, 
it is dutiable under the clause applicable to all manufactures 
of that material, and it is quite immaterial what it resem- 
bles (nor how nearly) nor what it is used for. 

Referring, however, tothe testimony quoted by the Solic- 
itor General on the same page (5) of his brief, we would say 


~) 


that “the same result exactly,” which he italicizes, was ob- 
tained “from wool.” (Rece., 11.) 


The difference, which it took a microscope to discover, as 
mentioned Upon page 4 of the collector’s brief, was between 
the importations in IS7o of goats halrand cotton velours and 
cloakings and those then brought in, made of calf hair and 
cotton, not between our importations and such goods, 

This misapprehension leads to the erroneous assumption, 
near the bottom of the same page (7), that the goods in Ar- 
thur vs. Fox were “ identical with those in this case.” 

They were not identical ; the same duties were not assessed 
under the same statute, nor is every phase of the present case 
there decided. 

This Court having said in that case that the duty laid in- 
dicated a value of eighty cents a pound or more (108 U. Sas 
128, quoted upon page 20 of our opening brief), we—denving 
that either value or similarity were In issue—showed value as 
an element tending to negative similarity. ‘To meet the ar- 
gument that the sum levied indicated a likeness to roat’s 
hair and mohair goods we prove two things—(1), that the 
levy was not under the discriminating value clause; and 
(2), that our goods were of thee veri! cheapest grade of COW hair, 
like those in Herman vs. Arthur(96 U.S., 141). 

But if the collector’s assessment has any efficacy on the 
present issue, wesay the record showsthat hedid not assess our 
importations upon any pretense of similarity. He dutied 
them as “in partof wool.” In Herman vs: Arthur (96 U.S., 
141) and Arthur vs. Butterfield, No. 167 of present term, he 
dutied them as manufactures of cotton. In Arthur vs. Fox 
(108 U.S., 125) he did duty them under the clause which 
the Solicitor General erroneously thought he resorted to in 
our case, and this Court said that under its evidence the 
cause should have gone to the jury. 

In the present Instance the goods were made of COW hair 
and cotton. The collector thought they were wool, cow hair, 
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and cotton, and dutied them accordingly. The proof show- 
ing indubitably that they contained no wool left only the 


ae 
and the Butterfield goods were made. Butsuch was not the 


cotton and cow hair, of which the goods named in 96 [ 


fact as to the Fox goods. The woof of those goods was 
ealf hair and vegetable fibre, this fibre (non-enumerated) being 
the vert) th ing that the testimony in the prese nt cause showed gave 
the strongest resemblance to goat’s-hair goods. (Ree., p. 12, 
top.) 

IV. 

The last page of the Government brief undertakes to 
distinguish the present cause from the Butterfield case. 

It notes, “ first,” that those were goat’s-hair goods only. 

As Colonel Bliss tells me, and that record indicates, fail- 
ure to protest or sue seasonably did eliminate the calf-hair 
goods from that litigation; but that left the Government in its 
very strongest position, which was, nevertheless, found unten- 
able. This Court held that goods containing goat’s hair 
(which is named in the statute) were, notwithstanding, duti- 
able as “manufactures of hair.” A fortiori, then, goods 
which substitute for goat hair cow hair (which is not else- 
where nor eo nomine mentioned) must fall under this gen- 
eral provision. If the fact upon which the Government 
there chiefly relied, that goat’s hair is specified, did not take 
Butterfield’s goods out of this clause, certainly the hair not 
elsewhere named must come under this provision. 


The “second” point of distinction is one which makes 
no difference. The language of former enactments is car- 
ried into the revision, which was intended only to embrace 
existing legislation, preserving the status quo. The word 
“herein,” however, became superfluous, because there were 
no other tariff laws than those contained in that title of the 
Revised Statutes. In legal effect, the law was the same 
without as with this word. 
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The “third” paragraph is a reiteration of the charge of 
evading duty, already sufficiently considered ; except this re- 
mark may be added, that no question of evasion was pre- 
sented to the jury. 


The “ fourth ” proposition contains an already-noted error 
of fact. The goods referred to upon the tenth page of the 
record (as called “ velours,” etc.) were not our goods, but cer- 
tain importations said to have been made by somebody in 
1875-"6. 

EpwIin B. Smita, 
Of Counsel for Plaintiffs. 
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J. HENDY VS. GOLDEN STATE & MINERS’ IRON WORKS ET AL. l 


Bill of Complaint. 


the honorable the justices of the circuit court of the United 
tates for the ninth circuit, within and for the district of Cali- 
ornia, sitting in equity: 
oshua Hendy, of the city and county of San Francisco, State of 
ifornia, as complainant, brings this his bill against the Golden 
te and Miners’ Iron Works (a corporation), 1. B. Angell, Wales 
Palmer, R. F. Knox, Cyrus Palmer, C. F. Moulthrop, and Israel 
Knox, all of San Francisco, California, as defendants. 
ind thereupon your orator complains and says that heretofore, 
vit, before the twenty-fourth day of June, in the year one thou- 
d eight hundred and seventy-three, James D. Cusenbary and 
nes A. Mars, both of San Francisco, California, were the original 
| first inventors of a ceriain new and useful invention, to wit, 
rovement in ore-stamp feeders; that the same was a new and 
useful invention and was not known or used by others before 
the invention thereof by the said Cusenbary and Mars, and 
at the time of their said application for a patent therfor had 
been in public use or on sale for two years, nor abandoned, nor 
-it proved to have been abandonea; that the said Cusenbary 
| Mars, being so as aforesaid the inventors thereof, on the twenty- 
rth day of June, A. D. 1873, upon and after due application 
refor, did obtain the letters patent of the United States for the said 
ention, granting and securing to them for the full term of seven- 
1 years from the last-named date the full and exclusive right and 
rty of making, constructing, using, and vending to others to be 
|, the said invention and improvement throughout the United 
tes and territories thereof. 
aid letters patent were issued in due form of law under the seal 
he Patent Office of the United States, and were signed by the Sec- 
ry of the Interior and countersigned by the Commissioner of 
ents of the United States, and bore date the day and year last 
esaid, a description whereof and of said invention more fully 
ears in said letters patent, a copy of which said letters patent 
hereto annexed and marked Exhibit A and hereby specially 
rred to and by such reference made a part hereof. 
And your orator further shows that by a regular chain of 
assignment, made in writing and recorded in the United 
States Patent Office, all of the property in said letters patent 
r the issuance thereof and all rights and liberties by them con- 
ed were granted and conveyed by and from said Cusenbary and 
rs to your orator. 
nd your orator says that he is still the owner and holder of said 
rs patent and of the rights, privileges, and liberties by them 
nted. 
hat prior to the issuing of said letters patent all proceedings 
e had and taken which were required by law to be had or taken 
vious to the issuance of letters patent granting special rights and 
rties for new and useful inventions. 
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And your orator further shows unto your honors that he has 
always since the date of his said assignment been in the exercise of 
the full and exclusive right and liberty so granted as aforesaid ; that 
he has made, constructed, used, and vended to others to be used, the 
said improvement so patented, and has had and maintained until the 
infringement hereinafter complained of exclusive possession of the 
suid improvement and invention under and by virtue of said letters 
patent, and has never acquiesced in any invasion or infringement of 

his said rights. 
a And your orator further shows unto your honors that the 

respondent- herein, having full knowledge of the premises, 
and in violation of your orator’s exclusive right, liberty, and privi- 
leges aforesaid and utterly disregarding the same, have, since the 
date of said assignment to your orator and before the filing of this 
bill of complaint, without the license of your orator, at San Fran- 
cisco, California, in the district of California, and within the juris- 
diction of this honorable court, made and sold ore-stamp feeders 
embracing the improvement and invention described in said letters 
patent and so secured to your orator as aforesaid. 

And your orator alleges that the ore-stamp feeders made and sold 
by the respondents are infringements of said last-named letters 
patent, and were made according to the invention therein described 
and thereby protected and secured to your orator as aforesaid, and 
contrary to law and the form of the statutes of the United States 
in such cases made and provided. 

And your orator shows that he is informed and believes, and so 

states to be true, that the respondents in this action intend 
5 to continue to infringe upon said letters patent and to unlaw- 

fully make and sell said invention as they have already been 
doing. 

Your orator further shows that he has requested the respondents 
to desist from the manufacture and sale of said invention and to 
account to your orator for the damages which he has sustained, but 
that the respondents refuse either to 30 desist or account. 

And your orator further shows unto your honors that he will be 
subject to great and irreparable injury unless he shall obtain from 
vour honors the relief hereby sought. 

To the end, therefore, that the’ said respondents may, upon their 
corporal oaths, with regard to the certain specified interrogations 
hereto annexed and numbered 1 and 2, but without oath as to the 
residue of this bill (an answer on oath except with regard to said 
specified interrogatories being hereby expressly waived), full, true, 
direct, and perfect answer make to all and singular the matters 
hereinbefore repeated and thereunto distinctly interrogated accord- 
ing to the best of their knowledge, information, and belief, and more 

especially that they may answer and set forth— 
6 First. Whether the letters patent were issued by the United 
States as in said bill of complaint stated and set forth. 

Second. Whether the defendants have made, used, or sold or 
caused to be made, used, or sold since the twenty-third day of May, 
one thousand eight hundred and eighty-one or have now in their 
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possession any ore-stamp feeders constructed and operated similar 
to that described and claimed in the said last-mentioned letters 
patent, and, if they have, how many, and how the same are made, 
and wherein they differ from the machine described in the letters 
patent referred to herein, if at all. 

And that said respondents may answer the premises and may be 
decreed to account for and pay over to your orator all such gains and 
profits as have or might have accrued to them from furnishing or 
inaking and selling or using such improvements in ore-stamp 
feeders. 

And your orator further prays this honorable court to assess or 
cause to be assessed the damages which the complainant has sus- 
tained by reason of the premises and the infringements herein com- 
plained of, and that the respondents be adjudged and decreed to pay 

over to your orator the damages so assessed. 
7 And your orator further prays that the respondents herein, 

their agents, attorneys, servants, workmen, and employees, 
may be restrained by an injunction, issuing out of this honorable 
court, from making, using, or vending to others to be used, or trans- 
ferring in any way ore-stamp feeders embracing the improvements 
aforesaid, so secured to your orator as aforesaid, and that the ore- 
stamp feeders so manufactured or purchased or in any manner ob- 
tained by them and now in possession of said respondents may be 
destroyed or delivered up to your orator, and for such other and 
further relief as the nature of the case may require and to your 
honor- seem meet. 

May it please vour honors to grant unto your orator not only a 
writ of injunction, conformable to the prayer of this bill, but also 
the writ of subpcena, directed to the said The Golden State and 
Miner’s Iron Works(a corporation), H. B. Angell, R. F. Knox, Wales 
L. Palmer, Cyrus Palmer, C. F. Moulthrop, and Israel F. Knox, 
commanding them to appear and answer this bill of complaint, and 
to do and receive what to your honors shall seem meet. 

BOONE & MILLER, 
Solicitors for Complainant. 


JOHN L. BOONE, of Counsel. 


8 City AND County OF SAN FRANCISCO, | _. 
State of California, _ 
Joshua Hendy, being duly sworn, on his oath says that he 1s the 
complainant in the foregoing-entitled case; that he has heard the 
foregoing bill of complaint read and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters therein stated on information and belief, and as to those 
matters he believes them to be true. 


JOSHUA HENDY. 


Subscribed and sworn to before me this 29th day of July, A. D. 


1881. 
JOS. F. O’BEIRNE, 
Comm’r of U.S. Cireuit Court, Cal. 
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) Exurpit A. 


No. 140,250. 


/ 


The United States of America to all to whom these presents shall 
come : 

Whereas James D. Cusenbary and James A. Mars, of San Fran- 
cisco, California, have presented to the Commissioner of Patents a 
petition praying for the grant of letters patent for an alleged new 
and useful improvement in ore-stamp feeders, a description of 
which invention is contained in the specification, of which a copy is 
hereunto annexed and made a part hereof, and have complied with 
the various requirements of law in such cases made and provided ; 
and 

Whereas, upon due examination made, the said claimants are ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Cusenbary and Mars, their heirs or assigns, for the term of seven- 
teen years from the twenty-fourth day of June, one thousand eight 
hundred and seventy-three, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 

ritories thereof. 
10 In testimony whereof I have hereunto set my hand and 
caused the seal of the Patent Office to be affixed, at the city of 
Washington, this twenty-fourth day of June,in the year of our Lord 
one thousand eight hundred and seventy-three, and of the Inde- 
pendence of the United States of America the ninety-seventh. 
[Seal of the Patent Office. ] 
W. H. SMITH, 


Acting Secretary of the Interior. 
Countersigned : 
J. M. THACHER, 


Acting Commissioner of Patents. 
(Here follows diagram marked p. 11.) 


12 Unirep Srates Patent OFFICE. 
JAMES D. CusenBpaRy and James A. Mars, of San Francisco, Cal. 
Improvement in Ore-Stamp Feeders. 


Specification forming part of Letters Patent No. 140,250, dated June 
24, 1873; application filed April 21, 1873. 
To all whom it may concern: 
Be it known that we, James D. Cusenbary and James A. Mars, of 
the city and county of San Francisco, State of California, have in- 
vented certain new and useful improvements in ore-feeders for 
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J. D. CUSENBARY & J. A. MARS. 
Ore-Stamp Feeders. 
No. 140. 250. Patented June 24: 1873. 
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quartz mills, and we do hereby declare the following description 
and accompanying drawings are sufficient to enable any person 
skilled in the art or science to which it most nearly appertains to 
make and use my said invention or improvements without further 
invention or experiment. 

Our invention relates to improvements in that class of ore-feeders 
for quartz mills in which a pawl and ratcliet are employed to op- 
erate the feeder automatically by the drop of the stamp. 

Our improvements consist, first, in mounting a feed-cylin- 

13 der upon a movable frame or track so that it can be readily 

shifted from place to place when it is desired to repair the 

mill; and, lastly, of an improved arrangement for operating the pawl- 
rod by the drop of the stamp without the use of springs. 

In order to more fully illustrate and explain our invention, refer- 
ence is had to the accompanying drawings forming a part of this 
specification, in which— 

Figure 1 is a vertical section, Fig. 2 is a back view, — Fig. 3 isa 
transverse section. 

A represents the frame of a stamp mill; B is the stamp; C is the 
stamp-stem, with its tappet D; F is the cam-shaft, and G the cam 
which lifts the stamp, all of which are arranged in the ordinary 
manner of constructing a stamn battery. H H are the foundation 
timbers upon which the feeding cylinder is mounted. ‘These tim- 
bers are mounted upon rollers so that the cylinder and frame can 
be moved about as desired. The cylinder I is made of cast metal 
and has its outer surface formed into chambers or depressions J J, 
which are separated from each other by longitudinal partitions 
K. The evlinder and its carriage, when in working position, are 
placed below the hopper L, so that the ore froin the hopper will fal- 
into the chambers upon an inclined apron, M, which directs it bel 

neath the stamp. 
14 This feeding cylinder, being made of cast metal, will not 
wear out like the endless belts heretofore used in this class of 
machines, and as it turns upon journals like any common roller or 
cylinder it cannot become clogged, as the endless belt is liable to do. 
To one end of the cylinder or ratchet-wheel N is secured and this 
ratchet-wheel is operated by a pawl-bar, C, to revolve the cylinder. 

In order to operate the pawl-bar from the tappet a horizontal 
shaft, p, has its opposite ends supported in boxes, which are secured 
to the sides of the upright timbers of the frame, so that the shaft 
will pass across directly in front of the tappet transversely to the 
movement of the stamp-stem. 

A fixed arm, gq, extends backwards from the shaft p so that its ex- 
tremity will terminate below the tappet in position to receive a blow 
from it when the stamp falls. Another fixed arm, r, extends for- 
ward from the shaft directly over the ratchet-wheel, and to the ex- 
tremity of this arm the upper end of the pawl-bar o is attached by 
means of a trunnion block, ¢. This bar extends down to the mid- 
dle of the periphery of the ratchet-wheel and has one or more 
upward projecting teeth on its lower end, which serve to engage 
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15 with the teeth of the ratchet when the pawl is lifted by the 
rock-shaft and thus rotate the feeding cylinder. 

It will therefore be evident that at each “drop of the stamp the 
tappet will strike the arm g and carry it downward, thus giving the 
shaft p a rocking motion, the weight of the pawl and its arm ¢ serv- 
ing to rotate the shaft in an opposite direction, thus feeding the ore 


automatically when it is needed. 4 
When there is a sufficient quantity of ore beneath the sti imp the 
drop will not be sufficient to operate the cylinder; but when the ~« 
quantity of ore beneath the stamp is reduced the drop is greater, 
and consequently the tappet strikes the arm gq and operates the cyl- 
inder. 
Having thus described our invention, what we claim and desire 
to secure by letters patent is— 
1. The feeding cylinder I mounted upon the movable timbers 
H a, substantially as and for the purpose — deseribed. 
The rock-shaft p with its fixed arms qr, in combination with 
its ta a 0, ratchet-wheel N, and feeding aan [, when ar- 
ranged to be operated by the tappet D, substantially as and for the 
purpose described. 
In witness whereof we have hereunto set our hands and seals. 
JAMES D. CUSENBARY. [L. s. 
JAMES A. MARS. H = 
Witnesses : ~ > 
J. L. BOONE. 
M. RICHARDSON. 
(Endorsed :) Filed July 29, 1881. L.S. B. Sawyer, clerk, by J. 
I. O’ Beirne, deputy clerk. 
16 Subpena. 
Unirep STaTeEs OF AMERICA: 
Circuit Court of the United States, Ninth Cireuit, District of Cali- 
fornia. In Equity. . 
The President of the United States of America to the Golden State 
and Miners’ Iron Works (a corporation), H. B. Angell, Wales L. ) 
Palmer, R. F. Knox, Cyrus Palmer, C. F. Moulthrop, and Israel 4“ 
F. Knox, Greeting: 
You are hereby commanded that you be and appear in said cir- { 
cuit court of the United States aforesaid, at the court-room in San 


Francisco, on the first Monday of September, A. D. 1881, to answer 
a bill of complaint exhibited against you in said court by Joshua 
Hendy, who is a citizen of the State of California, and to do and 
receive what the said court shall have considered in that behalf; and 
this you are not to omit under the penalty of five thousand. dollars. 
Witness the Honorable Morrison R. Waite, Chief Justice of the + 
Supreme Court of the United States, this 29th day of July, in the e 
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year of our Lord one thousand eight hundred and eighty-one, and 


of our Independence the 106. 
| Seal of the U.S. Cireuit Court. ] 


L. S. B. SAWYER, Clerk, 
By J. F. OBEIRNE, 
Deputy Clerk. 
17 Memorandum Pursuant to Rul 12, Supreme Court U.S 


You are hereby required to enter your appearance in the above 
suit on or before the first Monday of September next, at the clerk’s 
office of said court, pursuant to said bill; otherwise the said bill will 
be taken pro CONESSO. 


ER, Clerk, 


Devt Clerk. 


( Endorsed.) 


Orrice or U.S. MARSHAL, 
DISTRICT OF CALIFORNIA. 

[ hereby certify that I received the within writ on the 29th day 
of July, S81, and on the 30th day of July, 1881, I personally served 
the summons on The Golden State and Miners’ Iron Works (a cor- 
poration), by Wales L. Palmer, the president of said corporation, H. 
b. Angell, Wales L. Palmer, R. F. Knox, Cyrus Palmer, and ©. F. 
Moulthrop, and on the Ist day of August, 1851, on Israel F. Knox, 
defendants named, by delivering to and leaving with each of said 
defendants personally an attested copy of this a 

A. W. POOLE, U. S. Marshal, 
By Bb. J. ACKER MAN , Deputy. 

Filed Aug’st 3, 1881. 

L. S. B. SAWYER, Clerk, 
By J. F. O'BEIRNE, 
Deputy Clerk. 


18 Answer. 


In the Cireuit Court of the United States, District of California, Ninth 
Circuit. In Equity. 


JosHuA Henpy, Complainant, ) 
Us. 
THE GOLDEN State AND Mtneks’ Iron Works (a Corpo- | No. 2628 
ration), H. B. Angell, Wales L. Palmer, R. F. Knox, { ~~~" 
Cyrus Palmer, C. F. Moulthrop, and Israel I. Knox, | 


Defendants. 

These defendants, reserving to themselves all right of exception 
to the complainant’s bill of complaint on file herein, for answer 
thereto saith— 

That they are informed and admit to be true that letters patent 
of the United States were granted and issued to James D. Cusenbary 
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and James A. Mars on the 24th day of June, 1873, for an alleged im- 
provement in ore-stamp feeders, and these defendants say that they 
do not know and are not informed, save by said bill of complaint, 
whether or not the said James D. Cusenbary and James A. Mars did 
properly make application for said patent and did comply with all 
the requirements of law, and did have said patent issued 
19 to them in due form of law, and leave the complainant to 
make such proof thereof as he shall be advised is material. 

And these defendants, furthering answering, say that they do not 
know and are not informed, save by said bill of complaint, whether 
or not the said James D. Cusenbary and James A. Mars sold or as- 
signed their right, title, and interest in the said patent and alleged 
invention secured by said patent to said complainant, or whether or 
not such alleged assignment was recorded in the Patent Office, and 
they leave the complainant to make such proof as he shall be ad- 
vised is material. 

And the defendants, on information and belief, deny that, by virtue 
of any such patent and assignment as mentioned in the said bill of 
complaint, said complainant became or ever was possessed of or 
vested with any exclusive right to make, use, or sell in the United 
States or elsewhere the alleged invention patented in and by said 
letters patent. 

And defendants deny that the said Cusenbary and Mars were the 
original or first inventors of the alleged inventions patented in and 
by said letters patent, or that the said alleged inventions were new 
or unknown to the public at the time of their application for said 

patent. 
20 And the defendants, further answering, say that they are 

informed and believe it to be true that the description of the 
alleged invention as set forth in the specification annexed to said 
letters patent is incomplete and ambiguous, and that said specifica- 
tion does not show the method of making and using the said alleged 
patented invention in such full, clear, and exact terms as to enable 
any person skilled in the art or science to which it appertains to 
make or use the same. 

And defendants, further answering, deny that the said invention 
so patented in and by said letters patent to said James D. Cusenbary 
and James A. Mars is of any utility or value whatever, or that the 
same has been introduced into public use, or that the public gener- 
ally or any portion thereof have acquiesced in and acknowledged 
the complainant’s or the said alleged patentee’s exclusive right to 
the same or any portion thereof, and the defendants aver that the 
said alleged invention patented in and by the said letters patent is 
wholly useless, inoperative, and of no value whatever and wholly 
void, and was never used for any purpose whatever. 

And the defendants, further answering, say that the same inven- 
tion and the same principle and combination thereof was described 

in and patented to Charles P. Stanford by United States 
21 letters patent No. 21030, granted and issued to said Stanford 
by the Government of the United States on the 27th day of 
July, A. D. 1858, and that the same invention and the same prin- 
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ciple and combination thereof was described in and patented to 
Thomas A. Cockrane by United States letters patent No. 139,370, 
granied and issued to said Cockrane by the Government of the 
United States on the 27th day of May, A. D. 1878. 

And defendants, further answering, deny that they or either or 
any of them have ever contrived to injure said complainant or to 
defraud him of any profits, benefits, and advantages whatever, and 
these defendants deny that they or either or any of them have at 
any time heretofore manufactured, used, or sold or are now manu- 
facturing, using, or selling, in the district of California or elsewhere, 
any ore-stamp feeders made in accordance with the descriptions set 
forth in the aforesaid letters patent sued upon in this cause, and say 
that they have not in any way infringed and do not now infringe 
said patent; and the defendants deny that the said complainant is 

entitled to the relief or any part thereof in the said bill of 
22 complaint demanded. 
Wherefore defendants pray leave to be dismissed with their 
reasonable costs in this behalf sustained. 
WHEATON & SCRIVNER, 


Solicitors for Defendants. 


STATE OF CALIFORNIA, | 


City and County of San Francisco, | 


R. F. Knox, being duly sworn, on his oath says that he is one 
of the defendants in the foregoing entitled case; that he has heard 
the foregoing answer read and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters 
therein stated on information or belief, and as to those matters he 
believes it to be true. 


R. F. KNOX. 


Subscribed and sworn to before me this 8th day of October, A. 
D. 1881. 
[ NOTARIAL SEAL. |] LEE D. CRAIG, 
Notary Public. 


23 (Endorsed :) Service of the within answer and receipt of a 

copy thereof admitted this llth day of October, 1881. Boone 
& Miller, attorneys for plaintiff. Filed Oct. 11th, 1881. L.S. B. 
Sawyer, clerk, J. F. O’Beirne, deputy. 
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24 Re plication. 


Circuit Court of the United States for the District of California, 
Ninth Judicial Cireuit. 


JOSHUA Henpy, ( ‘om plainant, 
iS. 


THE GOLDEN STATE AND MINERS’ [RON Works, Defendants. 


Replication of Joshua Hendy, complainant, to the answer of the 
Golden State and Miners’ Iron Works, defendants. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto, saith that he will aver, 
maintain, and prove said bill to be true, certain, and sufficient in 
the law to be answered unto, and that the said answer of the de- 
fendant is uncertain, untrue, and insufficient to be replied unto by 
this rephant; that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto 
and not herein or hereby well and _ sufficiently replied unto, con- 

fessed and avoided, traversed or denied, is true. 
25 All of which matters and things this repliant is and will 
be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly pray- as in and by the said bill he has 
already prayed. 
BOONE & MILLER, 


Solicitors jor Complainant. 
(Endorsed:) Service of the within replication and receipt of a 
copy thereof admitted this 7th day of November, 1881. Wheaton 
& Scrivner, attorneys for defendants. Filed 7 day of Nov., A. D. 
1881. L.S. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


26 Enrollment. 


United States Circuit Court. Ninth Cireuit. District of California. 


JosHUA Henpy, Complainant, 
vs. pf | 
: ' : » No. 2628. 
THE GOLDEN STATE AND MINERS’ IRON Works ef al.. Re- ' 
spondents. 


The complainant filed his bill of complaint herein on the 29th 
day of July, 1881, which is hereto annexed. 

A subpeena to appear and answer in said cause was thereupon 
issued, returnable on the first Monday of September, A. D. 1881], 
which is hereto annexed. 
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The respondents appeared herein on the 5th day of September, 
1881, by Wheaton and Scrivner, Esq’s, their solicitors. 

On the 11th day of October, 1881, an answer was filed herein, 
which is hereto annexed. 

On the 7th day of November, 1881, a replication to said answer 
was filed herein, which replication is hereto annexed. 

Thereafter a final decree was filed and entered herein in the words 
and figures following, to wit: 
27 At a stated term, to wit, the July term, A. D. 1884, of the 

circuit court of the United States of America of the ninth 

judicial circuit in and for the district of California, held in the 
court-room, in the city and county county of San l'rancisco, on Mon. 
day, the 25th day of August, in the year of our Lord one thousand 
eight hundred and eighty-four. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


Decree. 


JosHuA HENpby } 
v8. > No. 2628. 
Tue Gotpen Strate AND Miners’ Iron Works et al. } 


This cause came on to be heard at the last term, and was argued 
by counsel, and thereupon, Upoth Cons deration thereof, it 1s ordered, 
adjudged, and decreed that the complainant’s bill of complaint 
herein be, and the same hereby is, dismissed at complainant’s cost. 

LORENZO SAWYER. 
U.S. Circuit Judge. 


(Endorsed:) Filed & entered August 25, 1884. L. 5S. B. Sawyer, 
clerk. 
2s Mi morandum of ( osts and Disburse hide nts. 
LINITED STATES OF AMERICA : 


Cireuit Court of the United States, Ninth Circuit, District of 
California. 
JosHuaA Henpy, Plaintiff, 


GoLDEN STatTeE AND Miners’ [Ron Works ef al., Defendants. 


Disbursements: 


MR NTC Lt TEM 
SOLON LL TO i cautions 10 OO 
Witness fees, Ormand Crandell, 1 day ......---.---..... 1 50 
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ED GEIRERIIN GRU) once ccccitinnn cman 12 50 
I 20 00 
| 59 20 

ee EE TRE MSS ON OE OT SRE TiS RR SIRE aI 25 
EE RIE EE Bae eS eae RNS Mer eee er ener 59 45 


L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Dep’y CVk. 


UNITED STATES OF AMERICA, 1 a 
District of California, City and County of San Francisco, {| ~ ° 


John H. Roberts, being duly sworn, deposes and says that he is 
clerk of the attorney for the defendants in the above-entitled cause, 
. and as such is better informed relative to the above costs and 
29 disbursements than the said M. A. Wheaton, attorney; that 
the items in the above meniorandum contained are correct 

to the best of this deponent’s knowledge and belief, and that the 
said disbursements have been necessarily incurred in the said cause. 


JOHN H. ROBERTS. 


Subscribed and sworn to before me this 29th day of August, A. D. 
1884. . 
F. D. MONCTON, 
Commissioner of U. S. Circuit Court, Ke. 


(Endorsed.) 


To Messrs. Langhorne & Miller, sol’s for complainant: 

You will please take notice that on Monday, the lst day of Sep- 
tember, A. D. 1884, at the hour of 11 o’clock a.m., I will apply to the 
clerk of said court to have the within memorandum of costs and 
disbursements taxed pursuant to the rule of said court in such case 
made and provided. 

M. A. WHEATON, 
Attorney for Def’ts. 


List of witnesses examined & whose examinations were taken: J. 
Hendy, C. W. Duffy, G. E. Woodbury, J. A. Mars, O. Crandall. 


Service accepted this 29th day of August, A. D. 1884, without waiv- 
ing any objections as to time. 
LANGHORNE & MILLER, 
Sol’s for Complainant. 


Filed this 29th day of August, A. D. 1884. 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 
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o0 Certificate to knrolliment. 


Whereupon said pleadings, subpeena, final decree, and memoran- 
dum of taxed costs are hereto annexed, said decree being duly signed, 
filed, and enrolled pursuant to the practice of said circuit court. 

Attest, &e. 

[Seal of the U.S. Circuit Court. ] 

L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed:) Enrolled papers. Filed August 25, 1884. L.S. B. 
Sawyer, clerk, by I’. D. Moncton, deputy clerk. 


ol Depositions. 


In the Cireuit Court of the United States for the Ninth Cireuit within 
and for the District of California. 


JosHuA HENDY ) 
vs. . No. 2628. 
THE GOLDEN STATE AND MINERS’ [RON Works é al. 


Be it remembered that on the twentieth day of September, A. D. 
1883, and upon the several days to which the examination was reg- 
ularly continued, as hereinafter appears, at my office, in the city and 
county of San Francisco, State of California, before me, 8. C. Hough- 
ton, examiner in chancery of the circuit court of the United States 
for the ninth circuit and district of California, personally appeared 
the several witnesses whose names are hereinafter set forth on be- 
half of the respective parties to the above-entitled case. 

J. H. Miller, Esq., appeared as solicitor for complainant, and M. 
A. Wheaton, Esq., as solicitor for respondents. 

Following is a record of the proceedings : 


o2 Deposition of Joshua Hendy. 


THurRsDAY, September 20th, 1883. 


Present: Mr. Miller, solicitor for complainant; Mr. Wheaton, 
solicitor for respondent-. 


Ex. “A.”—(Complainant puts in evidence certified copy of United 
States letters patent No. 140,250, issued June 24, 1873, to James D. 
Cusenbary and James A. Mars, for an improvement in ore-stamp 
feeders, marked “Complainant’s Exhibit A.’ 

Ex. “ B.”—Also certified copy of chain of title from the patentees 
named in the patent, Exhibit A, to Joshua Hendy, complainant, of 
the right, title, and interest in and to the patent, Exhibit A, marked 
“Complainant’s Exhibit B.”) 
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Examination-in-chief of Josaua Henpy on behalf of complainant. 


By Mr. MInver: 
Q. 1. You are the complainant in this case, I believe, are you not? 
=. Yes, SIT. 
Q. 2. And the owner of this patent issued to Cusenbary and Mars, 


which is sued on, I believe”? 
A. I am. 


5 Q. 3. Look at the model now presented and state what 


that is. 
A. This represents the patent of Cusenbary and Mars. 

Ex. “ C.,—(The model above referred to is introduced in evidence 
by complainant and marked “ Complainant’s Exhibit C.”) 

Q. 4. Where and from what was that model made? 

A. It was made in San Francisco, and made from the specifica- 
tions and drawings of the patent, somewhat modified in shape ; made 
somewhat different in the construction of the frame-work. 

Q. 5. Does that model contain all of the inventions specified in 
that patent? 

Obj.—({Objected to by respondents as incompetent, as calling fora 
conclusion instead of for facts.) 

A. I believe it does. 

Obj.—(Respondents object to the introduction of the model, be- 


cause the witness testifies that it is not made after the description of 


the invention contained in the patent.) 


Q. 6. What changes have been made in the model from the de- 
scription in the patent ? 

A. It has been changed to make it more mechanical in its con- 
struction. 

Q. 7. Has it been changed in any material particular ? 
34 (Objected to as incompetent and withdrawn.) 


Q. 8. State what the change is. 

A. The patent represents a cylinder mounted upon movable tim- 
bers, with a piece of timber going upon the back side to support the 
hopper. In the model it is represented as a frame-work, two posts 
going up in the back, two in front, and cross-timbers so mounted as 
to support the feed roller and the hopper. 

Q. 9. Are you a mechanic? 

A. Yes, sir. 

Q. 10. What is your judgment as a mechanic with regard to the 
changes in the model from the description of the patent ? 

A. The model is more mechanical than the device described in 
the patent. 

Q. 11. Look at the’ patent and state what is the principle of the 
machine embraced in that patent. 


Obj.—(Objected to by respondents as incompetent, as calling upon 
the witness to give a description of the patent.) 
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A. The description describes a feed cylinder with a hopper con- 
ducting the ore to the feed roller. By the revolving of that feed 
roller it carries the ore and discharges it over its periphery. 

(). 12. Whet revolves the roller? 
3D A. A pawl and ratchet wheel, by the drop of the stamp, 
which moves the pawl or ratchet by intervening mechanism, 
such as lever and rod. 

(). 13. To what is the ratchet wheel connected ? 

A. The ratchet wheel is connected to the shaft that is secured to 
the feed roller. ! 

(. 14. From whence is derived the power that turns the roller? 

A. From the drop of the stamp. 

(). 15. How are the roller and the hopper constructed? 

A. The roller is constructed with recesses upon its outer surface. 
The hopper is constructed with an inclined plane and a vertical 
front, and the lower portion of the hopper is nearly horizontal, com- 
ing in close contact with the cylinder, with a sliding gate in front of 
it to regulate the amount of ore to discharge onto the feed roller. 

Q. 16. Just deseribe what would be the operation of that machine 
when you put ore in the hopper. 

A. In putting ore in there a portion of the ore would come onto 
the feed roller, and as the feed roller revolved the ore would follow 
onto the feed roller, and it would discharge over the surface of the 

roller into the mortar. 
36 Q. 17. Then what is the principle of that machine? 
A. The principle of that machine is a feed roller feeding 
stamp mills. 

(. 18. Look at this model, Exhibit C, and state what would be the 
operation of that machines when the ore is put into the hopper. 

A. The hopper represents the feed roller mounted upon a movable 
frame. The operation would be the same as I have described from 
the other patent. 

(). 19. How many claims are there in that patent, Exhibit A? 

A. There is two claims in it. I will say that the model (Exhibit 
C) does not represent all the claims—does not represent the second 
claim. 1 did not put that in the model because I did not think it 
was necessary, because it would be easily understood—easily ex- 
plained. The principle, the main feature, of the invention is the 
mounting of the cylinder upon a movable frame. 

Q. 20. Is that part covered by the second claim the only part of 
the patent that you have left out in the model, Exhibit C? 

A. Yes, sir. 

Q. 21. Do you claim that the second claim has been infringed by 
the defendants? 

A. Not particularly ; no. 
o7 (). 22. Which claim do you rely on as having been in- 
fringed by the defendants? 

A. The first claim. 


Ad’n.—Mr. Mitier: We do not claim an infringement by the re- 
spondents of the second claim of this patent, Exhibit A. 
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Q. 23. What is the object of the invention described in that pat- 
ent, Exhibit A? 

A. The invention is for feeding ore over a cylinder mounted on 
movable timbers. 

Q. 24. Will a machine constructed according to that patent ac- 
complish that purpose? 

Obj.—(Objected to by respondents, unless the witness has seen it 
tried and knows in regard to the matter.) 


A. It will; there is no question about it whatever. oT 
Q. 25. Suppose you were to put ore in the hopper of this model, 
Exhibit C, and rotate the feed cylinder by any proper device, would 
it feed the ore over that cylinder? 
A. Yes, sir. 
Q. 26. Have you read the specifications of that patent, Exhibit A ? 
A. 1 have. 
Q. 27. I will ask you here in what business are you en- 
gaged ? 
38 A. Manufacturing mining machinery. I have been en- 
gaged in that business twelve or fourteen years. 
Q. 28. Are you a mechanic yourself? 
A. I am. 
Q. 29. Could you construct a machine from the description con- 
tained in that patent? 
A. Yes, sir; from reading the specifications I could construct a » ¢ 


practical working machine. I might not follow the exact indications 
laid down in the specification ; I would follow it to some extent. 

Q. 30. Could you construct an operative machine containing the 
invention described in that patent from the description given in the 
patent? 

A. I could. 

Stip’n.—({It is agreed by counsel for both complainant and re- 
spondents that the model introduced in evidence in the case of Hendy 
vs. The Golden State and Miners’ Iron Works e¢ al., number 2582 
in this court,and marked “Complainant’s Exhibit D,” may be used 
and referred to in this case with the same force and effect as if it 
were introduced in evidence in this case.) 


Q. 31. Look at the model, Exhibit D, and state what you 
39 know about any machines constructed like that model. 

A. I have seen ore-feeders at the Golden State and Miners’ 
Iron Works resembling this model. The first one I saw there was 
about eight or ten months ago. 

Q. 32. Do you know whether they are still selling machines like 
that? 

A. I saw one at the mechanics’ fair in this city within a few days 
on exhibition. If my memory serves me, they had one at the fair 
on exhibition last year; consequently it must have been before that 
that I saw the first one of them at their works. : 

Q. 33. How do you know it wasone of the defendants’ machines— 
the one that is now on exhibition at the mechanics’ fair? 
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A. I am so informed. 

Q. 34. Did you see the machine? 

A. I saw the machine. 

Q. 35. Did you see their names on it? 

A. No; I didn’t look after that. There were some circulars there 
close by. I didn’t look to see what was on them either. It was 
simply represented to me that it was a machine from the miners’ 
iron works. 

Q. 36. State generally the principle involved in that model, Ex- 
hibit D. 

A. This model represents a smooth cylinder mounted upon mova- 

ble timbers. 
40) Q. 37. What is the purpose of the cylinder? 
A. For feeding ore to a battery similar to Exhibit C. 

Q. 38. Is that model, Exhibit D,a representation of a machine 
which you claim to be an infringement of the patent, Exhibit A? 

It is. 

Q. 59. State wherein the infringement consists. 

A. It consists in feeding ore over a cylinder mounted on movable 
timbers. 


Obj.—( Respondents object to the answer and move to strike it out 
on the ground that the patent does not cover the ground that the 
answer does and the patent must show for itself.) 


Q. 40. What is your opinion as an expert with reference to the 
similarity of the cylinder shown in the patent, Exhibit A, and the 
cylinder shown in the model, Exhibit D, as a device in a machine 
of that character? 

A. They are alike, except that one has ribs or recesses on its sur- 
face and the other is smooth. 

Q. 41. Do you or do you not consider them to be mechanical 
equivalents ? 

A. |They are both cylinders for the purpose of having ore fed over 

them; ‘— hasn’t got the equivalents of the other as to the ribs. 


4] Q. 42. I ask you, do you consider the two cylinders equiv- 
alents of each other? 
A. | do. 


Q. 43. What would be the operation of the cylinder described in 
the patent, Exhibit A, in case wet or sticky ore were fed over it? 

A. That would become smooth of itself. The sticky ore would fill 
up the recesses, and that part of the ore would lodge in the re- 
cesses, and the roller would become smooth. 

Q. 44. Does the smooth cylinder shown in the model, Exhibit D, 
and in the machines constructed upon the principles contained in 
that model accomplish the same or a different purpose from that 
accomplished by the cylinder, as shown in the patent? 

A. It accomplishes the same purpose. 

Q. 45. How is that purpose accomplished in the model, Exhibit 
D, by the smooth cylinder? How is the cylinder operated ? 

A. It is operated by the drop of the stamp, the same as in the 
machine described in that patent. 

o—275 
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Q. 46. Do you know all these defendants ? 
A. I know them all except Mr. Moulthrop. 
Q. 47. Where are they doing business ? 
42 A. In San Francisco. 
Q. 48. What is the general nature of their business ? 

A. The manufacture of machinery—mining and other ma- 
chinery —foundry works. 

Q. 49. Do you know as to their having made ore-feeders like this 
model, Exhibit D? 

A. I have heard of them simply. 

(). 50. Have you seen any of the feeders? 

A. Yes; I have several of them in this city 

Ad’n.—( Respondents admit that since the date of the assignment 
to the complainant of the patentee’s rights under patent, Exhibit A, 
the respondent corporation has made and sold ore-feeders having a 
hopper, with a gate in front of the hopper and a feeding roller un- 
derneath, such feeding roller operated by the stroke of the tappet of 
the stamp, substantially as shown in the model, Exhibit D.) 

Ad’n.—It is also admitted by both complainant and respondents, 
that the Golden State and Miners’ [ron Works is a corporation or- 
ganized and existing under the laws of the State of California, and 

that H. Bb. Angell, Wales L. Palmer, Cyrus Palmer, Israel H. 
43 Knox, and R. F. Knox are its directors; and that C. F. 
Moulthrop is a clerk in the employ of said corporation ; and 

that R. F. Knox has no interest in said corporation, except that he 
is a nominal holder of a few shares of its stock.) 


Cross-examination of Josaua Henpyv by Mr. WHeaton: 


©. 1. How many years’ experience have vou had in making ore- 
feeding machines” 

A. Since 1875 or 1874. 

Q. 2. Then since that time ore-feeders have been very much im- 
proved and perfected, have they not? 

A. They have. 

Q. 3. Have you ever seen at work an ore-feeder made as described 
in this patent, Exhibit A? 

A. I have never seen any myself. 

Q.4. Have you ever made one of those machines since you owned 
the patent? 

A. I have made them without the corrugations in §the feed 
roller. 

Q. 5. What was your object in leaving the corrugations out of the 

feed roller? 
44 A. I did not think it was necessary to have it; that it 
would fill up with the sti-ky ore that they are liable to en- 

counter in mining. 

Q. 6. When did you first make any of the kind mentioned, with- 
out corrugations in the feed roller? 

A. Probably about a year and a half ago. 

Q. 7. Was that after the defendants had commenced making them ? 


MINERS IRON WORKS BET AL. 19 


A. I could not say that. I don’t know when they commenced ? 

Q. 8. Was it after you knew that somebody was making ore- 
feeders like the model, Exhibit D? 

A. I knew there was one working in the Keystone mine, Amador 
county. 

Q. 9. Had you any intention when you obtained this patent, Ex- 
hibit A, of manufacturing that class of ore-feeders ? 

Obj.—(Objected to by complainant on the ground that the inten- 
tion of the witness is a matter entirely irrelevant and immaterial.) 


A. I never gave that matter consideration. 
(. 10. Were you not at the time that you purchased this patent 
manufacturing ore-feeders which didn’t have any eylinder in 
45 them and which ore-feeders you considered at that time and 
have ever since considered very much superior to machines 
made under this patent, Exhibit A? 


Obj.—(Objected to by complainant as incompetent, irrelevant, and 
immaterial.) 


A. I had been before and since; making them now. 

@. 11. You have also madeore-feeding machines which didn’t have 
feeding evlinders in them, have vou not, and are still making them? 

A. The ones that I have been making, that I consider the best 
machines, have no feeding cylinder, and [| made such machines be- 
fore I obtained this patent Exhibit A. 

Q). 12. Had you any fears that ore-feeders made as described in 
the patent, Exhibit A, would ever successfully compete with the ore- 
feeders which you had been making and selling? 


Obj.—(The same objection by complainant.) 


A. They would not successfully compete where a truthful state- 
ment was made. They might compete where there was fraud prac- 
tised. They are, unquestionably, an inferior machine to what [ 
make. 

Q. 13. Did vou find the machines made by the defendants, with 
the smooth feeding cylinder, successfully competing with the ore- 
feeding machines that you were making? 

46 Obj.—(Objected to by complainant as irrelevant, immaterial, 
and incompetent.) 


A. They are competing to some extent. 

Q. 14. Was there ever any machine made as described in the pat- 
ent, Exhibit A, with a corrugated cylinder, in competition in the 
market or in the mills with your machines, which you were and 


s 


still are making and selling * 

Obj.—(Same objection by complainant.) 

A. No, sir 

Q. 15. You stated that you could make a successful ore-feeding 
machine by following the description contained in the patent, Ex- 
hibit A, but would modify itsome. In order to make a good feeding 
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ore machine what modifications would you make from the descrip- 
tion shown in the patent, Exhibit A? 

A. I would make it similar to the model, Exhibit D, in its frame- 
work. It would work with a ratchet and pawl, as represented in 
the patent description ; but, with my experience, I would use a little 
different mechanisiu for that purpose which is better. 

Q. 16. Are the ore-feeding machines which you make and sell 
mounted upon rollers, so that the cylinder and pawl can be moved 
about as desired ? 

47 Obj.—(Objected to by complainant as irrelevant and imma- 
terial.) 


A. All the machines that I build are mounted upon rollers. 

Q. 17. Did you ever see any of these machines made by the de- 
fendant- mounted on rollers ? 4 

A. I never noticed that part of it. They are made with movable 
frames, but the rollers are only made to require less force to move 
the machine. | 

Q. 18. Explain what you mean when you say that the defendants’ 
machines are made with movable frames? 

A. That is, they are not fastened down. They are made so that 
you can easily move them away from the battery. They are not 
attached, fastened, or secured in any manner to any of the structure 
of the mill. They are made so that they are portable. They are 
made so that you can get them away from the other part of the ma- 
chinery. ‘They are made independent in themselves. 

Q. 19. Were not ore-feeding machines always made independent 
in the manner that you have described, so that they could be moved, 
long before the defendants or vou made ore-feeding machines? 

A. No; the Standford patent was the only old patent that 
48 I know of: it was attached to the mill timbers. 

Q. 20. Are you sure that the Stanford patent shows any- 
thing attached to the mill timbers ? 

A. It was not constructed in an independent frame-work as these 
machines are. 

Q. 21. Have you examined the Stanford patent lately? 

A. I am owner of it. : 

Q. 22. There is one Stanford patent for ore-feeders which has ex- 
pired, is there not? 

A. Yes, sir. I have reference to that one. I was the owner of 
that before it expired. 

Q. 23. Have you examined that recently’ 

A. Not recently; no, sir. | 

Q. 24. Have you a distinct recollection as to what sort of a frame 
the specifications of that patent described ? 

A. I have not. Those machines were mostly failures and seldom 
used. : 

Q. 25. So far as your knowledge goes, were not those Stanford 
ore-feeding machines made under that patent, which has now expired 
used to a greater extent than any ore-feeding machines made with 
corrugated feeding rollers, as described in the patent, Exhibit A? 
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Obj.—(Objected to by complainant as irrelevant and immaterial.) 


A. So far as my knowledge goes, which is very limited, they 
were. 
49 Q. 26. Were the principle and the devices for actuating 
that old Stanford feeder made under the patent that is now 
expired, by the tappet and the stamp stem, substantially the same 
as has been used since ? 
Obj.—(Objected to by complainant on the ground that the mode 
of operation shown in the Stanford patent can best be shown by the 
patent itself.) 


A. All the ore-feeders that I know anything about would be and 
have been operated by the stamp stem. 


Re-examination of JosHuA Henpy by Mr. MILLer: 


Q. 1. What is the object of the rollers shown in the patent, Ex- 
hibit A? 
A. The rollers are to make it easier to nove the portable frame. 
@. 2. Could the frame be moved without the rollers? 
A. O, yes; it is only a question of force. 
(). 3. Could machines constructed similar to the model, Exhibit 
D. be moved about easily from place to place? 
A. They could be; yes, sir. 
Q. 4. This model, Exhibit D, has no rollers on it, I believe? 
50 A. It has not; that machine can be moved with rollers or 
without. It is portable—movable in either case. 
Q. 5. What do you consider is meant by the expression in the 
patent “ mounted on movable timbers?” 


Obj.—(Objected — by respondents as incompetent, calling for a 
construction of the patent.) 


A. Timbers that are movable without taking them apart. I take 
it for granted that the timbers are framed together in some shape 
to hold this machinery and the whole ore-feeder is portable within 
itself. | 
Q. 6. Do you know what the princip/e claim in the original Stan- 
ford patent was? 

A. My memory don’t serve me as to the details of that machine. 
It was an up-and-down machine, having a tray supported from 
some timbers above, and the tray was hinged to a shoe, from which 
the ore discharged onto this movable tray. 

Q. 7. Were there any ore-feeders in existence before that Stanford 
ore-feeder was invented? 

A. I never heard of any. 

Q. 8. So far as you knew, then, that was the first ore-feeder that 
was invented ? 

A. That was the first ore-feeder that was used in the mills 
5] on this coast that I know anything about. 

Q. 9. Do you know how long it was before patents were 
granted for any other kinds of ore-feeders ? 


oh ety S ‘ 


22 JOSHUA HENDY VS. THE GOLDEN STATE AND 


A. Probably fourteen years after that was granted—fourteen or 
fifteen years after. 

Q. 10. Do you know how ore was fed to a battery before the Stan- 
ford feeder was invented ? 

A. By ashovel,I believe; in fact they were mostly fed witha shovel 
after the invention of the Stanford feeder, anyway, because the 
Stanford feeder was not a success. 

Q. 11. But Stanford ore-feeders were used, I understand you to 
say ? 

A. Toa very limited extent; they were mostly failures. 

Q. 12. Wherein were they failures ? 

A. They were uncertain in their operations of feeding the ore to 
the stamp, and the stamp would get out of rock and it would dam- 
age the mill—cause breakages. They would not feed regularly,and 
the stamps would come down solid upon the dies, loosen the tappets, 
sometimes break the cam or the cam shaft, knock the bottom out of 


the mortars. 
By Mr. WHEATON: 


52 Q. 15. That depended, did it not, on the condition of the 
ore which was fed, whether it was dry or wet and sticky ? 

A. Yes, toa very great extent, but not entirely so. I might say 
that the saine trouble, the same difficulties, occur with either one of 
these feeders represented by these two models, Kexhibits © and 1). 
The Cusenbary and the Mars and the Temple, too, are susceptible to 
some extent to those objections. Wet, sticky ore would be trouble- 
some in either of those two feeders. Rock uneven in size would be 
rather a serious objection in either of them. Where the ore is dried 
and nicely crushed to a uniform size either one of those feeders will 
feed ore. 


59 Deposition of Duffy. 


Examination-in-chief of CHARLES W. Durry on behalf of com- 
plainant. 


By Mr. MILier: 


Q. 1. State your place of residence and your business. 

A. I live in San Francisco, and at present I am superintendent of 
the San Francisco Pavement Company ; I am a practical mechanic 

Q. 2. How much experience have you had with regard to ma- 
chinery and mechanics? : 

A. About fifteen years. 

Q. 3. Have you seen this patent, Exhibit A? 

A. Yes, sir. : 

Q. 4. Do you understand the principle of the operation of the ma- 
chine described in that patent? 

A. Yes, sir. 


qy’ 
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By Mr. WHeaton: 


Q. 5. Have you ever used an ore-feeder in a mining mill at all? 

A. Yes, sir. 

(. 6. How long and what kind? 

A. Three or four years. I used a Challenge feeder and one I 
constructed myself. 


54 By Mr. MILurer: 


(). 7. Where? 
A. In Arizona I used the Challenge feeder, and here in California 
I used one I constructed myself. 


By Mr. WHEATON: 


Q. 8. Did any ore-feeder that you ever used work with a feeding 
cylinder? 

A. No, sir. 

(). 0. Hlave you any practical knowledge of the operation of ma- 
chines made with feeding cylinders, so as to know how they operate 
when ore is wet and sticky or when it is dry, or any of those things? 

A. Only from analogy. 

(). 10. Have you any practical knowledge on that subject t 

A. No practical knowledge ; not as applied to this. 


Obj.—Mr. Wueaton: I object to this witness on the ground that 
he is not an expert as to the questions involved in this case. 


By Mr. MILLer: 


(). 11. State, in brief terms, the principle of the machine shown 
in the patent, Exhibit A. 


Obj.—( Respondents object to any evidence as to any principle of 
the machine, except as it is confined to a corrugated cylinder 

55 operating with movable foundation timbers, as it is admitted 
that no other claim of the patent sued on except a claim cov- 

ering such a combination has been infringed by the respondents.) 


A. Ore is fed into the hopper and goes by its gravitation to the 
roller, and by revolving the roller by the drop of the stamp the ore 
is carried forward and dropped into the apron into the battery. 

(). 12. How are the evlinder and frame mounted ? 

A. The eylinder is mounted on movable timbers—a frame-work 
separate and distinct from the battery or any other part of the mill. 

(). 13. Could you take the machine from one battery and move it 
to another, so as to feed the second battery ? 

A. Yes, sir. 

Q. 14. It has rollers under it, I believe, has it, as is shown in the 
patent ? 

A. It (the patent drawing) shows rollers. 

(). 15. What is the object of those rollers ? 

A. To facilitate the motion; to make it easier to move. 
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Q. 16. Could it be moved without those rollers ? 
56 A. Yes: with additional force. 

Q. 17. Do you find any feeding cylinder in the model, Ex- 
hibit D? 

A. Yes, sir. 

(). 18. How is it mounted? 

A. Mounted the same as the roller in the model, Exhibit C— 
substantially the same. 

Q. 19. What is the operation of that machine, Exhibit D? 

A. The ore flows by gravitation to the cylinder, is carried over 
its apex into the battery by the motion imparted from the stamp 
stem. 

@. 20. What is the function of the roller? 

A. The function of the roller is to regulate the supply of ore to 
the battery. 

Q. 21. What is the function of the roller in the complainant’s 
machine ? 

A. For the same purpose—to regulate the supply. 

Q. 22. Is there any difference in the construction of the two 
rollers? 

A. No material difference. The only difference is the corruga- 
tion in Exhibit C. , 

Q. 23. Do you or do you not consider those two rollers—the feeding 
evlinder in the model, Exhibit C, and the feeding cylinder in the 
model, Exhibit D—imechanical equivalents ? 

A. Perfectly so. 
57 Q. 24. What would be the operation of the complainant’s 
machine described in the patent, Exhibit A, in case of wet, 
sticky ore being fed into the hopper ? 

A. In that case the corrugations would fill up and the roller be- 
come smooth in a very short time. Feeding with sticky ore the 
roller would become round a very little ways above the top of the 
corrugations. 

Q. 25. In your judgment as an expert would a machine con- 
structed as described in the patent, Exhibit A, feed ore to a battery ? 

A. Yes, sir. 

Q. 26. Have vou read the specifications and drawings of that 
patent ? 

A. Yes, sir. 

Q.,27. Could you as a mechanic construct an operative machine 
from those specifications ? 

A. Yes, sir; I could without difficulty. 

Cross-examination of CHartes W. Durry by Mr. WHEATON: 

Q. 1. Did you ever see a machine made with a corrugated roller, 
as shown in the patent, Exhibit A ? : 

A. No, sir; not with a corrugated roller. 
58 Q. 2. You never saw one used ? 
A. No, sir. 

Q. 3. Did you ever see a roller of that kind fill up with sticky ore 

and become round ? ; 
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A. I have seen ore stick to rollers as smooth as that. In fact I 
have seen sticky ore fill up even rock-breakers when in constant 
operation, and they have an open flow below; don’t depend on any- 
thing to regulate their feed, only the motion of the oscillating jaws, 
and they sometimes pack and break. I have seen that. 

Q. 4. Do you mean to say that vou believe, as an expert, that all 
of those corrugations in that feeding roller shown in the patent, Ex- 
hibit A, would fill up so as to make a smooth, round surface and 
remain so? 

A. Yes, sir; in time they would fill right up to the surface. As 
this roller passes under the bottom of the apron in this machine 
(Exhibit C) it would smooth it off, and the little high places that 
would extend up would be packed down in there, and in time it 
would become perfectly smooth. 

Q. 5. How deep would the corrugations be in a machine made as 
described in the patent, Exhibit A? 


- 


59 Obj.—(Objected, to by complainant as incompetent, as the 
patent is the best evidence.) 


A. They could bean inch, or an inch and a half, or three inches— 
just as you would see fit to make them. 

Q. 6. Can you tell about how deep they would be if made as shown 
in the patent? 

A. I could not tell without I had the scale of this drawing in the 
patient. 

(). 7. What is the ordinary diameter of the stamp head or boss B 
shown in the patent ? 

A. That depends upon the size of the stamp altogether. They are 
sometimes six or eight inches. It depends upon the weight of the 
stamp. 

Q. 8. Suppose it was the largest kind of a boss or stamp, what 
would be its diameter ? 

A. About eight or nine inches. | 

(Q). 9. Taking that as a basis, please make a measurement and say 
what the diameter would be of the feed roller, and what would be 
the depth of the corrugations as shown in the drawing of the patent, 
Exhibit A. 

Obj.—(Objected to by complainant as irrelevant and imma- 
60 terial, as the patent does not state what the depth of the cor- 
rugations must be.) 


A. The diameter of the roller would be about eight inches and 
the depth of the corrugations would be about two inches, according 
to that drawing. 

Q. 10. What is the sizeof the pieces of ore that are ordinarily fed 
into the batteries in these mining mills? 

A. They range from an impalpable powder to three-inch rock. 

Q. 11. Suppose in the case of wet, sticky ore those three-inch pieces 
of rock get into those corrugations, which are only two inches 
deep—and your two inches in depth seems to me to be too much— 

4—275 : 
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how could they be brought down to a smooth surface even with the 
top of those corrugations? 

A. They could not. They would fall off by gravity when they 
got over the edge. 

Q. 12. Suppose they did not fall off, but some one or more of them 
still adhered to the sticky mass, on another revolution what would 
take place? 

A. It would lift the apron and pass under; but it would be im- 
possible for a piece af ore that size to get under there. There is 

nothing adhesive enough to hold a piece of ore as heavy as that. 
61 Q. 13. Is there not wet, sticky mud which would hold such 
ore? 

A. Not mud; there are sometimes little clay streaks, but they 
are never smooth and adhesive enough to hold a piece of ore as 
large as that. 

(). 14. Then where would you get sticky material enough to hold 
those corrugations full of ore while they were going entirely round ? 

A. Sometimes we get slate or soapstone in the mass, and that 
makes the particles adhere to each other. 

Q. 15. This idea of yours is all mere theory, is itnot? You have 
never seen it tried at all, have you? 

A. I have never seen a corrugated roller tried, but I have seen 
machines clog up by wet material. 

Q. 16. What clogged in those machines—that is, revolving ma- 
chines? 

A. The clay clogs on the bottom of the feed. 

Q. 17. The feed in that case you refer to was a tray, was it not ? 

A. A trav. 

(). 18. And what was the inclination of the bottom of that tray ? 

A. About three inches to the foot from a horizontal. 
62 Q. 19. Every time the tappet would strike and carry round 
this feed roller in the machine described in the patent, Ex- 
hibit A, it would give it a severe shock, would it not? 

A. That would depend on the amount of ore in the battery en- 
tirely. If there was a very small amount of ore in the battery the 
stroke coming on the top of this rod or armgq,as marked in the 
patent, if the tappet struck that very hard it would give the roller 
only as much turn as the distance the arm qg would be from the 
tuppet. 

Q. 20. Whether the blows were heavy or light, they would always 
be heavy enough, if they turned the roller, to turn it with a sudden 
jerk, would they not? 

A. The motion would be sudden; yes; but it don’t often happen 
that the ore in the battery gets down so low as to give ita very 
severe shock, because as the ore comes down this thing begins to 
feed again. 

Q. 21. Every time the stamp strikes it shakes the whole thing, 
does it not ? 

A. It only shakes the rod o and the arm q shown in the patent 
drawing. 
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63 Q. 22. Do you mean tosay as an expert that there would be 

sticky stuff enough to fill up the corrugations on that roller 

and remain fast to it even when the particles hung from the roller 

vertically when that jar was given to the machine necessary to turn 

the feed roller, and that still there would not be sticky material 

enough there to carry round a piece of ore three inches in diameter? 
A. In some cases it would occur that they would fill up—yes. 


Re-examination of Cuartes W. Durry by Mr. MILLER: 


Q. 1. What is the object of the apron M shown in the patent, Ex- 
hibit A? 

A. The apron is to guide the ore from the feeder to the battery. 

Q. 2. Could anything that might happen to be in these cavities 
or pockets of the roller and which extended above them go under 

that apron M as the cylinder revolves ? 
64 A. No, sir; I don’t see how it could go under the apron M. 
Q. 3. What would be the operation of the apron M ? 

A. The operation of the apron would be to conduct the ore from 
the feed roller to the battery. 

(). 4. Suppose wet and sticky ore was to be fed into these corruga- 
tions, what would be the limit of the amount of ore that would stick 
in those corrugations and remain there, if any ore would remain 
and stick there ? 

A. That circumstances would have to govern; it would depend 
upon the condition. One of these corrugations might empty In 
going round there and then fill up again, and all the rest remain 
full. 

Q. 5. I mean what would be the limit of the amount of ore that 
would remain in any one of these corrugations ” 

A. Only up'to the surface. 

Q. 6. Why ” 

A. Because the apron would scrape it off and the bottom of the 

hopper would serape it off again. 
65 (). 7. Would it be possible for al Vy particle which extended 
above these corrugations to be carried round and come up 
under the bottom of the hopper? 

A. Yes; it is possible to do that; it is possible that it would have 
force enough to do that. 

. 8. How would that oceur? 

A. That might occur from the force of the stamp. 

Q. 9. You don’t understand. Would it go under the apron M? 

A. No; it would go over the top of the apron M. 

(). 10. The apron M is in front of the roller, is 1t not? 

A. It is in front and below the roller; its beginning is at the 
point I. | 

Q. 11. Could anything in those corrugations be carried under the 
apron M? 

A. No, sir. ! 

Q. 12. Then how could a piece which projected above the corru- 
gations be carried under the apron M and under the mouth of the 
hopper L? 
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A. It could not enter the apron at K and go round. 

Q. 13. I understood you to say a few moments ago that it 
66 could. That is what I wanted to get at. 

A. When I state it could go under the hopper L, I say still 
it is possible for it to pass under the hopper L if it should become 
detached from the mass after it had passed under the apron M. 

Q. 14. How could it pass under the apron M? 

A. It could pass under the apron by being below the surface of 
the corrugations. Then, if it became detached after passing under 
the apron, it would be possible for it to pass under the hopper L by 
force. 

(). 15. Where have you seen wet and sticky ores worked ? 

A. In Tuolumne county, in this State, and in Yuma county, Ari- 
zona. It had become wet from being in a pile. 

Q. 16. What do you mean by clayey ores? 

A. Where clay streaks are in the ore or on the foot walls. 

Q. 17. What would be the operation of the clayey ores? 

A. They are always sticky. 

Q. 18. Have you ever seen such ores clog or stick to any kind of 

machines ? 
67 A. I have seen the rock stick to rock-breakers; that is the 
first operation before going to the feeders. 1 have seen them 
clog up a rock-breaker and cause it to break by packing. 

Q. 19. What is the character of the force used in a rock-breaker ? 

A. It is an eccentric. 

Q. 20. I mean with regard to regularity—a suddenness of motion ? 

A. The motion in a rock-breaker is regular, because the power is 
supplied from the shaft toa driving pulley on the machine. The 
regularity of that depends on the motion of the engine; if that is 
regular the rock-breaker runs regular. 

Q. 21. Does it create any jar or shock ? 

A. Only on its contact with the crushing of the rock there is a 
shock. 

Q. 22. Is the force of the stroke great or small ? 

A. It is very great. 

Q. 23. How does it compare with the force of the stroke of « 
stamp? 

A. It is greater than the stamp? 

Q. 24. It pounds the rock ? 

A. ae, sir; it crushes the rock. 

Q. 20. Crushes it by pounding? 

A. No; by compression. 

68 Q. 26. These dimensions which you have given In answer 
to Mr. Wheaton are mere estimates, are they not? 

A. pe the proportions of the patent drawing. 

Q. 27. How did vou arrive at those estimates? 

A. int by comparing the parts of the drawing. 


Recross-examination of CHARLES W. Durry by Mr. WHEATON: 


Q. 1. Mr. Duffy, is there any joint action between the feed eylin- 
der shown in the patent, Exhibit A; and the movable timber H? 
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Mr. Mitier: I object to that as not cross-examination. 

Mr. WHeaton: I will make him my own witness. 

Obj.—Mr. Mititer: Then I object, because it is not a proper time 
for respondents’ counsel to put in his own case. 


A. No joint action. The timber does not act—only as a support 
for the roller. 


By Mr. WHEATON: 


Q. 2. Does it require any invention to move the feed roller 

69 shown in the patent, Exhibit A, by the timbers H H there 

shown or in the mounting of that roller upon those timbers, 

what any mechanic would know how to do by virtue of his knowl- 

edge of his business? 

Obj.—(Objected to by complainant as irrelevant and immaterial, 

inasmuch us the claim of complainant’s patent is for a combination 
and not for separate elements.) 


A. Any mechanic would naturally take advantage of anything 
like that to lessen his work. 

Q. 3. Is there displayed anything more than ordinary mechanical 
knowledge as it existed in and prior to 1873 in mounting the feed 
roller 1 upon the timbers H ? 

Obj.—(The same objection by complainant.) 


[ think not. 

(). 4. In the use of those machines is there any action being per- 
formed by the feed cylinder I whenever the timbers H are used for 
moving the machine around ? 

A. No, sir. 

(). 5. Then when the movable timbers H are used for the purpose 
of moving the machine around the feed cylinder I is not at work at 
all, is it? 

A. —— at work at all. 
70 Q. 6. There is no joint action between those two devices, is 


A. No, sir. 

(). 7. Does the feed roller I perform its duties when mounted upon 
the timbers H just as it would perform them if mounted upon any 
other kind of a proper foundation ? 

Obj.—(Objected to as unintelligible, not sufficiently definite, and 
also as irrelevant and immaterial.) 


A. | don’t kn OW as | understs and the question. 

(. 8. Is there any action of the movable timbers H which is mod- 
ified or controlled or influenced in any manner or degree by having 
the feed rcller I mounted upon them ? 

A. Only to steady the machinery they are so mounted. 

Q. 9. Is there any action of the movable timbers H which is in- 
fluenced by the feeding roller I * 4 

A. No: the timbers ae are not influenced by the cylinder. 
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By Mr. MILLer: 
Q. 10. When the feed cylinder is at work does it not rest on the 
timbers H? 
71 A. Yes, sir. 
Q. 11. When it is moved from place to place does it not 
rest on the timbers H? 
A. Yes, sir. 
Q. 12. Is not the object of the timbers to support the feed roller 
and enable it to be moved with ease? 
A. Yes, sir. 
(Recess until half past two p. m.) 


Deposition of Woodbu ri. 


THURSDAY, Septe mber 20, 1888—afternoon. 

Present: Mr. Miller, complainant’s solicitor: Mr. Wheaton, re- 
spondents’ solicitor. 

Examination-in-chief of GrorGcE E. Woopspury on behalf of 
complainant. 


By Mr. MILLer: 


Q. 1. Where do you reside, and what is your business? 

A. I reside in this city and Iam engaged in the manufacture of 
mining wachinery. 

Q. 2. How long have you been engaged in that business ? 
72 A. Four years and a half. 

Q. 3. Have you had any experience with ore-feeders for 
stamp mills? 

A. I have. 

Q. 4. To what extent? 

A. I have run them practically in mills in Tuolumne county, 
and I have made some inventions of ore-feeders. 

Q. 5. When did you first become acquainted with automatic ore- 
feeders ? 

A. Three years ago. 

Q. 6. Look at the patent, Exhibit A, and the model, Exhibit C. 
Have you read that patent? 

A. Yes, sir. 

Q. 7. State briefly by reference to the patent and the model what 
is the invention described in the patent. 

A. It is mounting a feeding cylinder upon movable timbers or 
frame, for two purposes. The cylinder is for the purpose of feeding 
rock or ore into the battery, and it is mounted upon a movable 
frame for the purpose of moving it away from the battery at such 
time as repairs might be going on to the battery. 

Q. 8. When you put ore into the hopper L what is the operation 

of the machine? 
73 A. In consequence of the bottom of the hopper being on 
an incline the ore, by its own weight, will slide down this 


» 
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hopper, and there it is confined, to a certain extent, by means of a 
suitable gate at the end or bottom of the hopper. The cylinder is 
made to revolve by means of a connection from the cylinder to the 
tappet, and the ore is fed over the cylinder into the battery in such 
yortions as required. 

(. 9. What is the object of the corrugations or depressions in the 
feeding cylinder ? | 

A. To better facilitate the movement of the ore. 

Q. 10. How would the machine operate if you were to remove the 
corrugations from the feeding cylinder? 

A. It would do practically the same work; but I don’t consider 
it would answer quite as well to have it smooth. 

(). 11. What would be the operation of the machine in case you 
were feeding wet, sticky, and clayey ores ? 


od 


By Mr. WHEATON: 


(. 12. Do you know how that would be? Have you ever used 
them to know how it would work ? 
74 A. I have never used the corrugated machine; no,sir. So 
far as that is concerned, | would have to testify on my own 
judgment. 


By Mr. MILLER: 
> 


Q. 15. Are you a practical mechanic ‘ 

A. Yes, sir. 1 don’t suppose there is a machine of that kind (re- 
ferring to model, Exhibit C) in operation to-day. I don’t know of 
one. 

(). 14. That is to say, with the corrugations ” 

A. Yes, sir. 


By Mr. WHEATON: 
‘) 


(). 15. Has there ever been, to your knowledge * 
A. Not to my knowledge ; no, sir. 


By Mr. MILLer: 
Q. 16. What would be the operation of the machine in case you 
were feeding wet, sticky, and clayey ore ? 
A. In my judgment the pockets or depressions between the cor- 
rugations might, to a certain extent, become filled. 
(). 17. What is the character of clayey ore? 
A. It is sticky. 
Q. 18. What makes it sticky ? 
A. A mixture of water with the ore containing clay. 
70 Q. 19. What would be the operation of the apron M in the 
machine described in the patent, Exhibit A,in case you were 
feeding wet and sticky ore? 
A. In that case the sticky ore might adhere to the roll, to a cer- 
tain extent, till it came in contact, perhaps, with the front of this 
apron. 
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Q. 20. In such ease could the ore ever stick up above the corruga- 
tions on the cylinder ? | 

A. Not if the top of the apron was put near to the cylinder, as it 
would be by proper construction. | 

Q. 21. What is the purpose of those small rollers appearing under- 
neath the timbers H 

A. To facilitate the movement of the frame. 

Q. 22. What is the purpose of the frame? 7 

A. The frame is to hold the component parts of the machine to- 
gether. | 

Q. 23. Suppose those rollers were taken away, could it be moved 
about? 

A. It could. 

(. 24. What would be the difference ? 

A. It would simply require the application of a little more power 
to move it. 

Q. 25. Look at the model, Exhibit D, and state in brief 
76 terms what is the principle.of that machine? 

A. The machine has an inclined hopper, elevated over a 
feeding cylinder, which is operated by a connection between it and 
the tappet of the stamp; it also has an apron. 

Q. 26. Whence is the power derived that rotates the cylinder? 

A. It is derived from the tappet. 

Q. 27. What is the operation of that machine, Exhibit D, when 
you put ore into the hopper ? 

A. The feeding cylinder is made to revolve, and as the ore is con- 
tinually working down the hopper tlie cylinder comes in contact 
with the ore and feeds the ore from the mouth of the hopper into the 
battery. 

Q. 28. On what is the feeding cylinder mounted in this machine, 
Exhibit D? 

A. It is mounted on a movable frame. 
Q. 29. Has it any rollers underneath it ? 
A. No, sir. 
Q. 30. What would be the result of not having rollers underneath it? 
A. The practical result is the same asin case of the machines with 
the rollers. 
7 Q. 31. Could a machine constructed after the principal of 
this model, Exhibit D, be moved about from place to place ? 
A. Yes, sir. 
Q. 32. In your judgment as a mechanical expert, what is the me- 
chanical difference between these two feeding cylinders shown in these 
two models, Exhibits C and D? 

Obj.—(Objected to by respondent until the witness is shown to 
have used both kinds of cylinders, so that he knows what the differ- 
ence is.) 


A. I find in Exhibit C a feeding cylinder which has corrugations 
upon it. In Exhibit DI find a feeding cylinder which has no cor- 
rugations. In my judgment, up to a certain point both cylinders 
are the same. 


’ . or 
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Q. 33. What do you mean “up toa certain point?” Explain 
that answer. 

A. The cylinders in both cases are the same, with the exception 
of ther being an additional improvement of corrugations on the 
feeding cylinder in Exhibit C. ‘Take those corrugations off and the 
cylinder would be identically the same. 

Q. 34. What purpose does the corrugated cylinder accomplish ? 

A. It better facilitates the feeding of the ore. 
78 Q. 35. What purpose does the other cylinder accomplish ? 
A. It feeds the ore practically the same as the corrugated 
cylinder, but not as well. 

Q. 36. What is the difference in the result accomplished by the 
two, then ? 

A. In my judgment, the one with the corrugated cylinder would 
feed wet and sticky ore better than the ore which has no corruga- 
tions upon it. 

Q. 37. Is the difference in the result accomplished one of kind or 
one of degree? 

A. In my judgment, it is in the result. 

Q. 38. In your judgment as a mechanical expert, is or is not the 
smooth cylinder a mechanical equivalent to the other? 

A. It is practically identically the same. 

Q. 39. Do you know who manufactures machines like the model, 
Exhibit D? 

A. Yes, sir. 

@. 40. Who? 

A. The Miners’ foundry—Golden State and Miners’ foundry. 

Q. 41. They are known to the trade generally as the Miners’ 
foundry, are they not? 


A. Yes. 
79 Q. 42. Did you ever see one of those machines in opera- 
tion ? 


A. Yes, sIr. 

Q. 43. What was the character of their operation ? 

A. They feed ore—especially dry ore—very well. 

Q. 44. How would they feed wet ore? 

A. Not well. 

Q. 45. Why? 

A. In consequence of the cylinder being smooth it would have a 
tendency to slip within the ore—that is to say, when the ore Is wet 
and sticky the cylinder would revolve without taking any ore along 
with it; consequently it would clog more or less at the foot of the 
hopper. 

Q. 46. Have you seen any of them on exhibition here? 

A. Yes, sir; at the mechanic-’ fair now in progress here. 


Cross-examination of Georae E. Woopsury by Mr. WHEATON: 


Q. 1. What is the difference in the action and operation of the 
corrugated cylinder on account of being placed on movable 
80 timbers H as compared with what its action and operation 


. 
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would be if the timbers H were bolted solid to the floor of the 
mill? 

A. No difference, in practical operation. 

Q. 2. Then is there any joint action performed by the movable 
quality of the timbers and the cylinder? 


Obj.—(Objected to by complainant as incompetent, irrelevant, and 
immaterial, inasmuch as complainant does not claim the separate 
parts of the patented, machine in combination.) 

A. No, sir. 

(. 3. Do the timbers H act at all while the machine is feeding ore 
to the mill? 


Obj.—(The same objections by complainant.) 


A. No, sir; they only support the parts of the machine. 

Q. 4. Does the feeding cylinder act in feeding ore or otherwise 
while they are using the movable feature of the machine to move 
it from place to place? 


Obj.—{The same objections by complainant.) 
A. No, sir. 


Q. 5. Then is there any combined action whatever between the 
feeding cylinder I and the movable timbers H H? 
A. No, sir. 
8] (). 6. Have you ever known or seen used a machine with 
corrugated rollers, as described in the patent, Exhibit A? 

A. No, sir. 

Q. 7. | understand you to say that as to the defendants’ machine 
you have seen them operate where the ore was wet and sticky ? 

A. Yes, sir. 

(). 8. And the difficulty with it in such cases was that the cylin- 
der would roll round inside of the ore and not carry the ore with it? 

A. Yes, sir. 

Q. 9. If the ore was sticky why wouldn’t the cylinder carry it all 
the more readily on account of its being sticky ? 

A. Because the cylinder is smooth. 

Q. 10. Would not sticky ore stick to a smooth cylinder more than 
dry ore would that was not sticky at all? 

A. No, sir. ‘The reason it don’t feed the sticky ore is because the 
sticky ore is a sort of a conglomerate mass, and the cylinder having 
a smooth surface it slips under the mass without disturbing it enough 
to remove it, whereas if it was dry ore the least movement would 
disturb the ore so as to rattle or move it down over the cylinder. 


By Mr. MILLER: 


§2 Q. 11. Would dry ore stick to the cylinder ? 
A. No, sIr. 


By Mr. WHEATON: 
Q. 12. Would that sticky ore if placed in a machine with a cor- 
rugated cylinder, as described in Exhibit A, adhere with the cylin- 
der so as to be carried around with: it? 


- 
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A. It would come in contact with the corrugations so as to be 
carried around with it. In some cases, if it was very soft, pliable, 
sticky, it might fill the corrugations, and then it would practically 
be a smooth cylinder. 

Q. 13. As a matter of fact, you do not know anything about how 
a corrugated eylinder would act, do you ? 

A. I have never seen one; | could only state what my judgment 
would be. 


by Mr. MILLerR: 


Q. 14. You know how sticky ore acts, don’t you? 
A. I know how sticky ore acts. 
By Mr. WHEATON: 
Q. 15. In every instance where you have seen sticky ore used in 
a machine with a cylinder the cylinder revolve! without taking the 
ore with it, did it not? 
A. Yes; that is the difficulty with a smooth cylinder. 


83 Re-examination of GzorGcE E. Wooppury by Mr. MILuer - 


Q. 1. What is the final and ultimate result accomplished by the 
complainant’s machine when it Is put In operation ? 

A. It is practically feeding the ore into a stamp battery. 

Q. 2. What is the immediate instrument that causes that result ? 

A. The revolving cylinder. 

Q. 3. Is it or is it not necessary, then, that that revolving cylinder 
should have some support ” 

A. It is necessary. 

(). 4. Is it supported during the operation of feeding the ore to 
the battery ” 

A. It is. 

Q. 5. Could it feed the ore to the battery without being supported 
in some way ” 

A. No, sir. 

Q. 6. Then does not the support assist in the final and? ultimate 
result accomplished by the machine, in that sense ? 

A. That is a part of the machine. I presume it does. 
84 Q. 7. Could the cylinder be suspended in mid air and feed 
to a battery ? : 

A. No, sir. 

By Mr. WHEATON : 

Q. 8. Above the timbers H, shown in the patent, Exhibit A, there 
is a bracket or standard which supports that revolving cylinder, is 
there not? 

Obj.—(Objected to by comphiinant as not cross-examination.) 

A. Yes, sir. 

Q. 9. Suppose that standard ran right down to the floor and was 
bolted to it, would not the action of the cylinder be exactly the same 


as it would be with the timbers H H there ? 
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A. Yes, sir. 
(By agreement of counsel continued subject to notice.) 
Tuurspay, October 25, 1883. 
Attended at the request of Mr. Miller,complainant’ssolicitor. After 
the hour appointed, received from Mr. Miller a message requesting a 
continuance to Saturday, 27th instant, at 10 o’clock a. m.; continued 
accordingly. 
SaturDAyY, October 27, 1885. 
Present: Mr. Wheaton, respondent’s solicitor. 
In accordance with a request sent by Mr. Miller, through his clerk, 
a further continuance was taken to Monday, 29th instant, at two 
o’clock p. m. 
89 Monpay, October 29th, 1883. 
Present: Mr. Miller, complainant’s solicitor. 
(No witness attended. No continuance to a future day was re- 
quested or made.) 


Deposition of James A. Mars. 


THurspay, February 14th, 1854. 
Present: Mr. Miller, complainant’s solicitor; Mr. Wheaton, re- 
spondents’ solicitor. 


Examination-in-chief of JAMEs A. Mars on bebalf of complain- 
ant. 
By Mr. MILLER: 


Q. 1. State your name and your place of residence. 
A. My name is James A. Mars and I reside in this city. 
Q. 2. How long have you resided here? 
A. Since 1855. | 
Q. 3. What is your business ? 
A. My present business is that of a mining agent. 
Q. 4. How long have you been in that business ? 
86 A. Fourteen or fifteen years; not, however, confined to that 
particular business. My business was that of an assayer up 
to within the last*six or seven years; I combined that and my min- 
ing agency as well. : 
Q. 5. Are you the James A. Mars mentioned in the letters patent, 
Exhibit A, now before you ? 
A. Yes, sir. 
Q. 6. In what business were you engaged about the time that the 
patent was granted ? ; 
A. I was then carrying on an assay office, in connection with my 
mining business in this city and county, at 512 California street. — 
Q. 7. Are you acquainted with Mr. Cusenbary, mentioned in that 
patent, Exhibit A? 
A. Yes, sir. 
Q. 8. What was his business at that time, if you know? 


MINERS’ IRON WORKS ET AL. 37 


A. He was a miner. 

@. 9. Do you know where he is now ? 

A. I think that he is in the State of Missouri, near Kansas City. 

Q.10. Do you remember the circumstances attending the making 
of that invention bv you and Mr. Cusenbary ? 

A. Yes, sir. 
87 Q. 11. What did you do after the invention was made? 

A. Do you mean after we received the patent for the in- 
vention ? 

Q. 12. Either before or about the time that the patent was granted. 
What did you do with regard to the invention that you made? 

A. Mr. Cusenbary went East at that time—went home to his 
place, in Missouri—and I made some effort here to make the inven- 
tion useful to us, as well as valuable. I built one machine to 
demonstrate whether it would work as we designed that it should. 

Q. 13. Where did you build that machine? 

A. Here in the city at one of the founderiers 

(). 14. What size? 

A. We built it of a working size, sir, full size. I think it was 
three feet or more about the face of the cylinder or barrel that the 
hopper fed on. 

(). 15. Was it built according to the specification in the patent? 

A. I think it was, as near as I can remember. 

@. 16. What did you do with it after that time? 

88 A. It remained in the foundry there. I — that time was 

somewhat embarrassed in my own business affairs, and I did 
not give much attention to it, and I wrote on to Mr. Cusenbary 
that if he came here and gave his attention to it I thought some- 
thing could be done with it if it was pushed. In answer to that he 
said that he intended to go to the Vulture mine, in Arizona, where 
le used to be superintendent, and he did not come here for some 
considerable time after that, and I did not push it myself, because I 
did not have the means. 

Q. 17. Did you test the invention ? 

A. I tested it as far as I could here and it worked satisfactorily 
to every mining man that I showed it to. 

(). 18. How did you test it? 

A. We first ran coal through it just to see how the hopper would 
feed and how it would discharge from the cylinder or barrel that 
we had in front of the hopper by the use of the tappet to give the 
cylinder a part revolution. 

Q. 19. What did you do after that? 

A. We tested it with rock quartz, and, | suppose, as many as a 


hundred miners or persons interested in the mining business —. [| 
had a man there—I have forgotten his name (it may occur to 
89 me before I get through with my testimony, however)—who 


was there at the foundry at the time exhibiting this machine. 
He was a very active man, Knew a great many mining people, and 
made it his special business to call the attention of quartz miners 
and those who would use such a inachine to it. I went down there 
myself with different parties. 
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Q. 20. What were you saying about as many as a hundred 
miners ? 

A. I say that at least a hundred, to my knowledge, had examined 
that machine there and pronounced it—— 


Obj.—Mr. WueEaton: I object to your stating what they pro- 
wounced it. 

The Witness: I could only tell by exhibiting a machine whether 
it would pay me to go on with it myself, and we had this machine 
made to test it—to see what could be done with it. 


By Mr. MILLER: 


Q. 21. What was the result of that test you made with that ma- 
chine? 
A. The result was satisfactory, so far as I was concerned, to con- 


-vinee me that it was a useful machine. 


Q. 22. Was it satisfactory so far as the others were concerned to 
whom you exhibited it? 

Obj.—(Objected to by respondent as incompetent.) 

90 A. Yes, sir. 
Q. 23. Where was Mr. Cusenbary at that time? 

A. He was then in Missouri or in Texas; I am not sure which. 
I think he took a contract on a railroad in ‘Texas. 

(). 24. Did he come back to California after that? 

A. Not for two years, I think; might have been longer; I don’t 
remember now, but it was quite a long time before he returned. 

Q. 25. What did you and he do with this invention and with this 
patent after it was issued ? 

A. We done nothing with it; we sold out the patent. 

Q. 26. Do you remember when you sold it? 

A. I could not remember the date, sir; it has been, I think, nearly 
five years ago. . 

Q. 27. Just state why you sold it. 

A. I sold it because I wanted money; that is why I sold it; not 
that I did not think it a useful machine, but I didn’t have the means 
to push it, and it takes money to push any kind of a patent. You 
have got to build machines and introduce them, and I did not have 
money to do it. 

“ Ex. E.”—(Complainant puts in evidence a circular of the 

91 respondent corporation showing a cut of the ore-feeders 

made and sold by said corporation, marked Complainant’s 
Exhibit E.) 

Stip’n.—( Respondent admits that Exhibit E isa circular published 
and circulated by respondents, reserving, however,the right to with- 
draw this admission if it is found that the facts covered by it are not 
true.) 

Q. 28. Look at the model, Exhibit C, before you, and state what 
that is. . 

A. That looks like the machine that we invented some. 
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Q. 29. Do you mean the machine described in this patent, Ex- 
hibit A? 

A. That looks like it; yes. I am nota machinist nor much of an 
inventor, but this cylinder having cleats or buckets across it, with 
this clutch wheel, is something like the maciine that we had. 

Q. 30. What is the function of that eylinder? 

A. To discharge quartz from the hopper in a regular manner. 

Q. 31. If you fill the hopper with ore what could be the operation 
of it, assuming that this ratchet wheel is connected with the tappet 

of the stamp? 
92 A. Whenever the ore under the battery was low enough 
for the tappet to strike it would have a tendency to throw 
this wheel partof the way round. It would throw the cylinder so 
far round as to discharge into the battery a portion of the ore In the 
hopper resting upon the cylinder. 

(). 32. In a word, what is the function of the roller? 

A. It is what I should call a feed cylinder. It is nothing more 
or less than a feed cylinder. 

Q. 33. Suppose that you removed the ribs from the feeding cylin- 
der, how would the machine work then? 


Obj.—Mr. Wueaton: I object to the witness being examined as 
an expert, unless he is shown to be one. 


A. I do not claim to be an expert, sir. I do not claim to be a ma- 
chinist or an inventor. My position in this matter as one of the 
patentees was the financial part of it, and at the same time when the 
machine was submitted to me in its crude-from the suggestions that 
I made to Mr. Cusenbary of having this change made—first he had 
a cylinder without anything to hold the quartz back, and I sug- 

gested if cleats were there it would prevent the discharge of 
93 loose matter—slimy ore—from passing over too rapidly, as it 
| might fall over too fast, and if the cleats were put there it 
might feed the battery in a more regular and uniform manner than 
a plain barrel. 
Cross-examination of James A. Mars by Mr. WHEarTon: 


(). 1. Did you ever use those ore-feeders in mills? 

No, sir 

2. Then, if I understand you right, the part of the invention 
which you made was having the ribs put on the face of the feed cyl- 
inder ? 


A 
Q 


. 
. 


Obj.—(Objected to by complainant as incompetent, irrelevant, and 
immaterial.) 

A. Yes, sir. 

Q. 3. Did you invent any other part of the machine? 

Obj. —({The same objection by complainant.) 

A. No, sir. 

(). 4. Looking at defendants’ model, Exhibit D, you see that there 
are no ribs on the feed cylinder ? 
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A. I see that there are not. 
Q. 5. Then do you see anything in the defendants’ model which 
er u helped to invent? 
o4 As far as the invention is concerned, the invention is 
more Mr. Cusenbary’s than it is mine. He ts really the in- 
ventor of the machine, and, as I stated before, my part of the prem- 
ises was the financial part of it—obtaining the patent for a certain 
interest in it—and the suggestion that I made in relation to the 
cleats on that cylinder was the only part that I bad in that inven- 
tion. Weconsulted together before we made the application for the 
patent, and I madea number of drawings, crude drawings, before 
we could get the idea to the model-maker who made the model. 

Q. 6. The question is now whether you see anything in this model, 
Exhibit D, which you personally invented or helped to invent, there 
ours none of those ribs upon the feed roller ? 

All that I claim to have invented on this machine (Exhibit C) 


‘Is a cleats or buckets on the cylinder, and there is nothing in Ex- 


hibit D like them. 
Q. 7. Then the question is ensiie answered. 
A. I say no. That answer, however, should be modified. If I 
were shown that machine (Exhibit D) I should claim that it was 
the same invention imperfect; that this was the same ma- 
95 chine that we invented without the cleats or buckets on the 
evlinder. 


By Mr. MILLER: 

Q. 8. Is that the only material difference that you find in the two 
machines, that one of them has cleats or buckets on the cylinder and 
the other has not? 

A. That is the only difference I can see, on a casual observation. 

By Mr. WHEATON: 

Q. 9. Do you see anything in the madel, Exhibit D, which you per- 
sonally invented or helped to invent ? 

A. My answer to that is, No. 

Q. 10. Do you know why none of your machines were ever made. 
for any of the numerous miners who examined it ’ 

A. Yes; I can give you an answer to that very plainly. 

@. 1). What was the reason ? 

A. The reason was the miners, in examining a piece of ma- 
chinery—I have never yet found one, even myself, when I was ex- 
amining machinery where I was going to purchase, that I was will- 
ing to make a test of building a machine and testing it practically 
in a mill at my own expense. That is why that machine was never 

used. We did not manufacture them ourselves from sheer 
96 inability on our part, and Mr. Cusenbary left it to me entirely, 

and he did not return here for two years, [ think. I think 
it was at least two years before he came here. He was engaged in 
another business; had got out of mining at that time. 

Q. 12. Why didn't you have some of them take the machine that 
you had constructed to have that placed in the mill and used ? 
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A. That was simply built to exhibit the invention. I would have 
had to go to the expense of building another one, and building one 
inachine alone would cost double what it would cost to go to work 
and have them built by contract—a dozen or more. Building them 
individually it would cost from 50 to 75 or a hundred dollars. 

Q. 13. What price did you get for that patent when you and Mr, 
Cusenbary sold it? 

Obj.—(Objected to by complainant as immaterial.) 


A. I could not tell you, sir. 
Q. 14. You know pretty nearly, do you not? 
A. I don’t know what Mr. Cusenbary did get for his. I never did 
learn. 
Q. 15. What did you get for your interest ? 
Obj.—(Objected to by complainant as immaterial, and also on the 
ground that evidence of the price which the witness may 
97 have received for his half-interest is not evidence of what the 
entire patent sold for. 


A. I have personal reason for objecting to stating that. 

Q. 16. Did you get any more than a nominal amount? 

A. | got a valuable consideration—what | Cc ynsidered LO be a value 
able consideration. 


Complainant rests. 


QS Deposition of Crandall. 


WEDNESDAY, March 12th, 1884, 
Present: Mr. Miller, solicitor for complainant; Mr. Wheaton, 
solicitor for respondent-. 


Examination-in-chief of ORMAND CRANDALL on behalf of respond- 
ent. 

By Mr. WHEATON: 

Q. 1. Please state your name, age, place of residence, and oecupa- 
tion. 

A. My name is Ormand Crandall; I am sixty-seven years old; I 
live at the American Exchange Hotel, in this city, and I am a mill- 
wright and engineer. 

(). 2. Are you familiar with the roller ore-feeders which are made 
and sold by the Gold and Miners’ [ron Works of which Exhibit D 
is a model? 

A. Yes, sir; I am acquainted with them; have put up some of 

them; made some of them, and seen them work in mills. 
99 Q. 3. To what extent have you worked them or seen them 
work in practical operation in feeding ore in mining mills? 

A. I have never seen but four of them in actual operation. That 
was at the Bunker Hill mill, in Amador county. I saw one other 
that was similar to it at work where I saw these, at the Keystone 
mill. It had a wooden roller; it was similar to this (Exhibit D). 
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I put up four of these in the Bunker Hill mill and saw them at 
work there for several months. 

(). 4. How did they work at that mine? 

A. They worked well—worked very well. 

Q. 5. Are you familiar with the working of the ore-feeders which 
have been manufactured and sold for the last ten years by Mr. 
Hendy ¢ 

Obj.—(Objected to by complainant as immaterial.) 


A. I am familiar with the feeder that is called the Challenge 
feeder ; I have put them up and I have seen them work in mills. 
(). 6. Are you familiar with the feeder known as the Tullock ore- 
feeder ? 
100 Obj.—(Objected to by complainant as irrelevant and imma- 
terial.) 


A. I have not seen them work ina mull. I have madea great 
many of them for Mr. Tullock and for the Pacific [ron works. 

Q. 7. How does the working of the roller feeders at the Bunker 
Hill mill compare with the working of the Challenge ore-feeder 
which you have seen work ” 

A. The roller feeders done better work than the Challenge did— 
fed more even and regularly the different kinds of ore. There was 
two of the Challenge feeders working in the Bunker Hill mill, and 
there was four or six of these like Exhibit D working there. 

Q. 8. In what respect did the roller feeders work better ? 

A. They fed more even and regular, because on the Challenge 
feeder the ore, if it was damp and muddy—dirty muddy ore they 
call it—it would stick and pile up on the wing or flange at 
the side that stops the ore and guides it into the mill. Muddy ore 
would pile up on that, and after quite a mass had accumulated it 

would go into the mortar altogether. Free rock ore without 
101 any mud in it would feed regular. The roller feeder did 
feed regular all classes of ore—wet and dry, muddy or clear, 
or anything else. It fed regularly, so far as I saw it, and I heard 
no complaint. All the men about the mill were very much pleased 
with it and thought it worked much better than the Challenge did. 

Q. 9. To what extent is muddy ore usually encountered in the 
working of mining mills? | 

A. There is a good deal more in some than there is in others. 
Ore that is in a slate formation generally has more what they call 
muddy or dirty ore than when it is taken from a granite formation 
or something of that kind. The mill men call it sticky ore. 

Q. 10. What effect would it have upon the rollers for feeding ore 
if you were to put longitudinal slips along the face of the rollers, as 
is shown in this Exhibit C? 

A. I should think in working upon what they call muddy ore it 
would be apt to lodge and clog in these spaces between the strips 

and liable for pieces of ore to stick in that and catch in going 
102. around. I don’t think it- would feed as regularly as this 
(model, Exhibit D)—a smooth roller with a scraper or front 


‘cy 
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piece on it. That scraper is worked close to the cylinder and keeps 
everything off of the roller and keeps it perfectly clean, so that it 
ean keep rolling. With this one (model, Exhibit C) I should think 
the ore would lodge in there, more or less, and it would be liable to 
catch pieces of ore and hold them until it went clear around and 
either stop it or damage the machine. Something of that kind, I 
should think, would occur. I have never seen one of them at work, 
but that would be my opinion of the effect it would have. 

(). ll. by the scraper do you mean this metallic flap that turns 
up against the roller, Exhibit D? 

A. Yes, sir. In all that I have made and seen made this scraper 
was made stationary instead of being made to turn down out of the 
way as this does on the model, Exhibit D,and is made to work close 
against the roller and cut off whatever might stick to the roller. 
That is the way those that I have seen worked. 

Q. 12. Was that scraper a necessary device in the working of those 

ore-feeders ” | 
103 A. I think itis. I think it Is very necessary. 
(). 13. Could that seraper be made to work unless it was 
upon a smooth surface ? 

A. No; I don’t think it would work well unless it was upon a 
smooth surface. [It would not upon this (roller Exhibit C), but it 
would catch on those stripes. I think that scraper on Exhibit D is 
very essential for the steady working of the machine. 

Q. 14. Did the ore stick so much to the rollers that the scraper 
was kept constantly employed in cleaning the rollers in those ore- 
feeders that you refer to? 

A. In feeding ore that had much mud in it, it was constantly in 
use, but in the ore that there was no mud in, the clean rock, it 
would feed very regular without that scraper, because it would not 
stick to the roller; but whenever there would be any mud in it 
parts of it would stick to the roller and would come against the 
scraper and be scraped off. I watched it very closely because It was 
the first I had seen at that time, and I wanted to see if there could 

be any improvements on it or anything of that kind. I done 
104. it on my own notion. I found that the ore that was muddy 

would stick to the roller until it got to the edge of the scraper 
and then it would come off and go into the battery. I noticed the 
same kind of ore working with the Challenge feeder would pile up 
against the guide wing and stick there until it got quite a large pile 
of itand then go into the battery in quite a large mass—quite a 
handful of it. 

(). Ld. Suppose that a scraper were set near the face of the roller 
in Exhibit C, just far enough out to clear the longitudinal metal 
strips, and the sticky mud and rock which 1s mixed with the ore 
should come around in pieces of the usual size, what would occur? 

A. If it come over with some mud in there or sticky ore, with 
pieces of ore mixed with it, and this apron or scraper should be set 
so as to just clear these, and a piece of ore, should a part of it stick 
and a part of it be under the scraper, 1 should think the metal strip 
would come against the piece of rock and stop the roller—stop the 
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feeding entirely or break something. That would be my opinion of 
what would occur. 

105 Q. 16. In common use would ore inevitably come round in 
that way that you have just described ? 

A. I should judge that it would, even if there was no soft mud in 
it to hold the ore. I don’t think that a scraper could be set any way 
but that pieces of ore would be in some one of these recesses and a 
part of it stick out, and that would catch on the edge of the scraper; 
couldn’t avoid it, and the roller moving would fetch it against the 
edge of the scraper; couldn’t be avoided as I see. 

Q. 17. State whether or not in these ore-feecers 1t Is necessary to 
have a gate in front? 

A. It is necessary to have a gate in this one (Exhibit D) in order 
to guage the amount of rock that you want to go into the battery, 
because if there was no gate some kinds of rock would would go in 
a good deal faster, say, for instance, dry, hard rock that there is no 
moisture or dirt amongst. Such rock would go in faster than ore 
which was half of it soft dirt or mud. ‘That would not go in as fast 
as dry rock would, and it is necessary to have a gate to guage 
it according to the quantity of rock that you are putting 

through. 
106 Q. 18. Would it be just as necessary to have a gate in an 
ore-feeder made like Exhibit C, with chambers in the roller, 
provided that such an ore-feeder would work at all? 

A. From the shape of the hopper (in Exhibit C), with a stationary 
opening large enough to let through any kind of rock, on account 
of the apron at the bottom of the hopper being more level. I 
shouldn’t think it would be as necessary to have a gate in that as it 
would in this (Exhibit D). This (Exhibit D) I don’t think would 
work at all without a gate. This one (Exhibit C) I think might: 
but probably a gate would be better about regulating the ore, even 
in this one (Exhibit C), if it would work at all. 


Cross-examination of ORMAND. CRANDALL by Mr. MILLER: 


Q. 1. How many ore-feeders were working in the Bunker Hill 
mine? 
A. There were eight feeders altogether. 
107 Q. 2. How many of them are roller feeders ? 
A. I couldn’t say whether there were four or six ; | forget ; 
there is either four or six. 
Q. 5. What are the others? 
A. The others are Challenge feeders, with the horizontal dise. 
Q. 4. Were they working there along with the roller feeders when 
you were there? 
A. Yes, sir; they were working before the roller feeders were 
there, and then they were working afterwards. 
Q. 5. Are they working there now? 
A. I have not been there for a couple of years. I suppose they 
are working there now. The last I heard of it the superintendent, 
Mr, Crocker—I believe that is his name—he was down here, and I 
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was asking him about how the mill was running and he said they 
were running—I think he told me they were running thirty stamps ; 
and I asked him how the roller feeders worked and he said they 
worked very nicely indeed; worked better than the Challenge 
feeders did. 
108 Q. 6. Did they take cut the Challenge feeder? 
A. Not while I was there, they didn’t. 

Q. 7. When were you there” 

A. It was either two or three years ago; I could tell by looking 
at.my books. I built the mill for them and put in the feeders. 

Q. 8. How long had the roller feeders been working there when 
you were there last? 

A. I think two of them had been working four months, as near 
as I can recollect. 

Q. 9. How long had the Challenge feeders been working ? 

A. I don’t know. They were at work when 1 went there, but 
how long they had been at work before I don’t know. When I went 
there to work there was ten stamps working and they were working 
two of the Challenge feeders, but how long they had been there | 
don’t know. 

Q. 10. Were they working the Challenge feeders and the roller 

feeders at the same time? 
LOY A. After I got the new mill made then I put in the roller 
feeders in the new part of it and they kept the Challenge 
feeders at work and worked the roller feeders at the same time. 

Q. 11. Did you build the roller feeders for them ” 

A. Not those that were put in there, I didn't. 

Q. 12. What roller feeders did you build? 

A. I built some here in the city after that. I don’t know where 
they went. I built six of them. 

(). 15. Where did you build those feeders ” 

A. At the defendants’ works—the Miners’ foundry. 

Q. 14. Are you connected with the Miners’ foundry in any way ? 

A. No, sir; no connection; only I go there to get machinery once 
inawhile. I build them for the Miners’ foundry, and they sold 
them to some mining company. 

Q. 15. How many roller feeders did you build in all? 

A. Six. 

Q. 16. What is the character of the ore at the Bunker Hill 

mine ? 
110 A. Some of it is hard ore, and a good deal of it is what 
we call soft, muddy ore. One side of the mine is a slate 
formation, or something like that. There is a good deal of slate, 
clay, and mud—what they call muddy ore—coming from that; a 
good deal of it is of that character. 

Q. 17. Would not muddy ore stick to a smooth roller and the 
roller turn around ? 

A. I think it would if it was not scraped off, and I will tell you 
why I think so. I watched these feeders when they were put in 
and while they were at work, and I noticed that the ore as it came 
from the hopper would stick on the roller until it came to the edge 
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of the scraper, and that would take it off and take it mght to the 
mortar. If this scraper had not been there I think it would have 
taken it right around and probably clogged on the back side. 

@. 18. Does not a roller feeder clog with wet ore? 

A. I have never seen it clog and never have heard of its clog- 

ging. 
111 Q. 19. Then the scraper prevents it from clogging ” 
A. Yes; in my opinion that 1s the main thing that keeps 
the ore from sticking to the roller and clogging. 

Q. 20. Now look at this feeder, Exhibit C. If you were feeding 
wet and sticky ore through that feeder would it not fill up those 
cavities between the strips on the roller? 

A. I think it would. I think it would stick in those cavities, the 
wet, sticky ore, a portion of it. 

Q. 21. Then the roller there would become comparatively a 
smooth roller, would it not, toa certain extent? 

A. It would. If there were a piece of rock got in there I think it 
would stick out further than these projections. It would then come 
around and finally clog solid in the back where the roller comes up 
against the hopper. 

Q. 22. That is, the cavities would fill up to the top of the projec- 
tions? 

A. Yes, sir; and more than to the top. It would keep sticking 
on a little at a time, and finally there would be pieces of rocks that 

would come in that would stick in the muddy ore and 
112 = stick out perhaps an inch or an inch and a half, according 

to the size of them, and they would eventually come around 
and clog here at the back under the hopper so that the roller would 
not work at all; that would be my opinion. 

Q. 23. It would do that way if there was no scraper, would 
not? 

A. Yes, sir. 

Q. 24. Suppose you take the scraper off of Exhibit D and put it 
onto Exhibit C, would that act as a scraper on Exhibit C? 

A. In that case there would be pieces of rock that wouid come 
along and stick in the muddy ore that was stuck on the surface of 
the roller, and part of such pieces would be in the cavity and part 
of them out, and they would come over and eatch the edge of the 
scraper and stop the roller or break something. I don’t think it 
would work at all. 

Q. 25. Wouldn’t that be the case with this machine, Exhibit D? 

A. No, sir. 

(). 26. W hy not? 

A. Because the surface of the roller is smooth all the time 
113. and has a smooth surface for the scraper to act against. 
Q. 27. Is the scraper in Exhibit C put up flush against the 


roller ? 

A. Yes, sir; right against it. 

Q. 28. There is no space at all between them ? 

A. No space at a!l between them on those that I built and those 
that I have seen built. It works right against the roller—right solid. 
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They are fitted to be as perfect a fit as we can make, and the edge 
is a little sharpened. 

Q. 29. Ifin Exhibit © you put the scraper up against the parti- 
tions on the cylinder why would it not act in the same way as a 
smooth cylinder in regard to scraping the ore off? 

A. Because there is a portion of it below where the ore catches. 
It would come in contact with the scraper and a large piece of ore 
would catch on the edge of the seraper. 

(). 30. Suppose you were feeding very fine ore—an impalpable 
powder—would that objection occur ? 

A. No, if there was no fine pieces init. A fine powder, then 
114 it would go through, of course. 

Q. 31. Suppose that the ore were ground to very small par- 
ticles, how would it be then ? 

A. If it was fine enough so that there is no pieces that would 
stick out beyond the top of the projections it would possibly pass 
through; but then I should think there would be some pieces that 
might come in and catch against the edge of the scraper and stop 
the roller right there. Pieces even as small as hazel nuts mig!it 
catch there and stop it, while on this kind (referring to Exhibit D) 
it wouldn’t catch. 

(). oz. Suppose you were to take these pre yections off the cylinder 
in kxhibit C, how would it operate then ’ 

A. It would be a smooth roller. 

(). 53. And it would work, would it? 

A. It would work if there was a scraper there. I don’t think one 
with a bottom hopper like this (in Exhibit C) would work as well 
as if the back of the hopper came on a direct line with the bottom of 

the hopper. Especially with muddy ore it would work irreg- 
115 ularly. Some part of the ore would come down in chunks. 
Q. 34. How big a piece of ore would it take to cause the 
machine to stop, do you think? 

A. It would be according to the depth of the projections, some. 
A piece an inch square might come in such a way that it would 
stop 16. 

(). 35. Would it have to come into a particular position ? 

A. Not in a particular position, but, for instance, say one of those 
cavities between the partitions are an inch and a half deep and 
that is filled nearly full of mud or wet ore, then If some coarser 
pieces came on through, if they were not more than half an inch, 
they might come in such a position that they would catch all along 
the face of the roller. It would be very likely to catch almost any 
shape or size of pieces of ore; that would be my opinion. I have 
never seen one work. 

(). 36. That part that the scraper caught on would be thrown off 
into the battery ? 

A. If it didn’t eatch, probably it would. 
116 Q. 37. That part that was left on would go under the 
scraper ? 


A. Yes, sir. 
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Q. 38. Then, after it got down under the scraper, it would fall 
down by gravitation, would it not? 

A. If it was a softish clay or dirt, such as frequentiy comes in the 
mines, it would stay in there. 

(). 39. Suppose it was a rock ? 

A. If it was a rock, unless the mud held it there, it would fall off. 
It would be very apt to be held if it was crowded in. It might in 
such a way that the scraper would catch on the outer edge of it— 
crowd it in—and still it would go by; then it would stay there and 
go round; then coming round again another piece might stick on 
there and stop the machine. 

Q. 40. Would the contact of the scraper loosen it so that when 
it passed under the scraper it would fall down by gravitation ? 

A. No; I don’t think it would necessarily. If it struck the 
scraper and was perfectly free and was far enough away from one of 

the projections to go clear it would probably drop down ; 
117 _ those pieces of rock come in almost every position you can 
imagine. 

Q. 41. Then the deeper these projections were the greater would 
be the objection that you state? 

A. Yes, sir. 

Q. 42. Then if the projections were of little depth the difficulties 
would be in proportion to the height of the projections? 

A. In a measure; but even if they were only half an inch they 
would be likely to catch and hold the mud lv ore, and that would 
catch the rock and hold it,so that it would be likely to catch on the 
scraper. 

Q. 453. Suppose that in a working machine the projections were 
not more than a quarter of an inch high, would these objections 
occur to any material extent ? 

A. There wouldn’t be so much objection to it, but still there would 
be an objection, because there would be a chance for it to, and it 
would be very likely to, catch in even a quarter of an inch. Smaller 
pieces would be liable to catch. The scraper on that account would 
be a detriment to it, because I think it would be liable to stop almost 

anywhere. It might stop two or three times in going around. 
118 It wouldn’t take so much to fill up a shallow recess there as 
it would a deep one, of course. 

Q. 44. This testimony which you have given is a matter of theory 
with you, is it not? 

A. "Yes, sir—that is, about the evlinder with the projections on it. 
I never saw one of those. 

Q. 45. It is only the wet ore that this roller, Exhibit C, is objec- 
tionable with ? 

A. Yes, sir. 

Q. 46. Then for wet ore you consider a machine made after the 
model, Exhibit D, an improvement on one made after Exhibit C? 

A. If you c call that (Exhibit D) the same machine that would be 
a great improvement. 

Q. 47. Would this smooth roller in Exhibit D feed dry ore any 
better than this corrugated roller in Exhibit C? 
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A. I don't know—yes ; I think it would ; because in this (Exhibit 
C) it would) go in masses, and there would be places where it would 
have to tur) quite a distance before it would feed, and then it would 

feed whatever there was in the recess, and this one (Exhibit 
119 WD) feeds every time; that it makes a motion to the machine. 

Even with the pieces of ore I should think it would feed 
much steadier than this(Exhibit C) would. 

Q. 48. Is that not due to this friction clutch on Exhibit D instead 
of the pawl and ratchet on Exhibit C? 

A. I should consider the friction clutch better, because there is no 
lost motion. In this (pawl and ratchet on Exhibit C) there is some- 
times lost motion on account of the teeth on the ratchet; and these 
cavities (in the cylinder Exhibit C) I should think would make it 
feed not as steady as the smooth roller. 

(J. 49. Suppose you put a friction clutch on this machine, Exhibit 
C, instead of a ratchet, would not this feed dry ore as well as the 
smooth cylinder? 

A. It would with the exception that, this ore being in pockets or 
recesses, It would carry it further before it would discharge, and it 
would discharge it, as you might say intermittently, and not as regu- 
larly as this (Exhibit D). 

(). 50. Would not the roller on Exhibit C in such a case dis- 
charge the amount in each pocket at each time the roller was 

moved ? 
120 A. No; not each time. Sometimes it would not go more 

than a quarter of an inch; sometimes it would go probably 
two inches. ‘Two inches is about the largest throw that it has where 
it has a full stroke; when, for instance, the tappet is set and the 
rock is pretty much all out from under the stamp, no rock for it to 
strike on, it would throw it further than when there is a portion of 
the rock under the stamp and it don’t get a full stroke. In this 
(Exhibit C) the under edge of the recess would hold the ore from 
discharging until it got into a certain position and it would all dis- 
charge at once, and so on for the next one. It would not discharge 
at every stroke the same as a plain roller would if it don’t move 
but a quarter of an inch; whatever is on the roller that quarter of 
an inch is discharged; that is all that is required under the stamp 
at that time. The next time there will be more required under the 
stamp, and ifthere isthe next stroke may move it an inch or an inch 
and a quarter, and whatever there is there is discharged under the 
stamp, and so onall the time continually. In this (Exhibit C) some 

of the strokes would not discharge any and some would dis- 
121 charge more; that would be my opinion of it. 


Re-examination of ORMAND CRANDALL by Mr. WHEATON: 


Q. 1. What is the diameter of the smooth rollers which are used 
on these machines ? 
A. I could not tell you certainly, but as near as I can recollect 
now I should judge somewhere near ten inches in diameter. 
Q. 2. What sized pieces of ore usually pass through these ore- 
feeders to the stamps” 
7—278 


50 JOSHUA HENDY VS. THE GOLDEN STATE AND 


A. Where I have seen them work they pass from small sand like 
to about two inches or two and a quarter. Two inches and a quar- 
ter is about as much as they calculate to get through. 

Q. 3. That is, pieces of ore two inches and a quarter through? 

A. Two inches and a quarter square or two inches and a quarter 
the flattest way. I have seen them three or four inches long and 
two or two and a quarter thick. 


Mr. MILLER: 


122 Q. 4. Is there more muddy ore than dry ore fed into the 
batteries in mills in the country ? 

A. No; I don’t think there is. As far as I am acquainted with 
mills ] should judge there is more what they call clean rock than 
what they call muddy ore. Even clean rock, if it is wet and damp, 
there may be a portion of it that will stick onto the roller. 

Stip’n.—(By agreement of counsel the reading of the above depo- 
sitions to the witnesses and the signing thereof by them, respect- 
ively, are waived.) 

(‘Testimony closed.) 


123 Certificate to Depositions. 


I certify that, previous to giving his testimony, each of the wit- 
nesses in the foregoing depositions named was by me duly sworn to 
tell the truth, the whole truth, and nothing but the truth in the 
‘ause in the caption of said depositions entitled; that said deposi- 
tions were taken down by me in the presence of the solicitors for the 
respective parties to ss aid cause, and that the reading of said deposi- 
tions to the witnesses and the signing thereof by them, respectively, 
were, by agreement of said solicitors, waived, and I have retained 
said depositions for the purpose of delivering them with my own 
hand to the court fur which they were taken. 

In testimony whereof I have hereunto set my hand this 18th day 


of March, 1884. 
S. C. HOUGHTON, 


Examiner, &c. 
(Endorsed:) Received and filed March 18, 1884. . L. 8. B. Sawyer, 
clerk, by F. D. Moncton, deputy clerk. 
124 Exuisit A. 
—175. 

DEPARTMENT OF THE INTERIOR. 
( Vignette.) 

Unitrep Srates Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this oftice of the letters patent granted ( ‘usenbary and Mars June 
24, 1875, number 140,250, for improvement in ore-stamp feeders. 


J. D. CUSENBARY & J. A. MARS 


Ore-Stamp Feeders. 
No. 140. 250. 


“4 ' 
= «ws 
} 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 18th day 
of July, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States one hun- 
dred and eighth. — 

[Seal of the Patent Office. ] 
Kk. M. MARBLE, 


Commissioner. 
125 (2—155.) 
No. 140,250. 
THE UNITED STATES OF AMERICA. 
( Vignette.) 


To all to whom these presents shall come: 

Whereas James D. Cusenbary and James A. Mars, of San Fran- 
cisco, California, have presented to the Commissioner of Patents a 
petition praying for the grant of letters patent for an alleged new 
aud useful improvement in ore-stamp feeders, a description of which 
invention is contained in the specification, of which a copy is here- 
unto annexed and made a part hereof, and have complied with the 
various requirements of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimants are ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Cusenbary and Mars, their heirs or assigns, for the term of seven- 
teen years from the twenty-fourth day of June, one thousand eight 
hundred and seventy-three, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 

ritories thereof. 
126 In testimony whereof I have hereunto set my hand and 
caused the seal of the Patent Office to be affixed, at the city 
of Washington, this twenty-fourth day of June, in the year of our 
Lord one thousand eight hundred and seventy-three, and of the 
Independence of the United States of America the ninety-seventh. 
[Seal of the Patent Office. | | 

W. H. SMITH, 

Acting Secretary of the Interior. 


Countersigned : 


J. M. THACHER, 


Acting Commissioner of Patents. 


(Here follows diagram marked page 127.) 
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128 Unirep States PATENT OFFICE. 
JAMES D. CusenBpARY and JAmMeEs A. Mars, of San Francisco, Cal. 
Improvement in Ore-Stamp keeders. 


Specification forming part of Letters Patent No. 140,250, dated June 
24,1875; application filed April 21, 1873. 


To all whom it may concern: 

Be it known that we, James D. Cusenbary and James A. Mars, of 
the city and county of San Francisco, State of California, have in- 
vented certain new and useful improvements in ore-feeders for 
quartz mills, and we do hereby declare the following description 
and accompanying drawings are sufficient to enable any person 
skilled in the art or science to which it most’ nearly appertains to 
make and use my said invention or improvements without further 
invention or experiment. 

Our invention relates to improvements in that class of ore-feeders 
for quartz mills in which a pawl and ratchet are employed to 
operate the feeder automatically by the drop of the stamp. Our 
improvements consist, first, in mounting a feed cylinder upon a 
movable frame or truck, so that it can be readily shifted from place 

to place when it is desired to repair the mill, and, lastly, of 
129. an improved arrangement for operating the pawl rod by the 
drop of the stamp without the use of springs. 

In order to more fully illustrate and explain our invention, refer- 
ence is had to the accompanying drawings forming a part of this 
specification, in which— 

Figure 1 is a vertical section; Fig. 2 is a back view; Fig. 3 isa 
transverse section. 

A represents the frame of a stamp mill; B is the stamp; C is the 
stamp stem, with its tappet D; F is the cam shaft, and G the cam 
which lifts the stamp; all of which are arranged in the ordinary 
manner of constructing a stamp battery. H H are the foundation 
timbers upon which the feeding cylinder I is mounted. These tim- 
bers are mounted upon rollers, so that the cylinder and frame can be 
moved about as desired. The cylinder | is made of cast metal, and 
has its outer surface formed into chambers or depressions J J, which 
are separated from each other by longitudinal partitions *. The 
cylinder and its carriage, when in working position, are placed below 
the hopper L, so that the ore from the hopper will fall into the 
chambers, and, as the cylinder revolves, be carried around until it 
falls by its own weight from the chambers upon an inclined apron, 

M, which directs it beneath the stamp. 
130 This feeding cylinder, being made of cast metal, will not 
wear out like the endless belts heretofore used in this class of 
machines, and as it turns upon journals, like any common roller or 
cylinder, it cannot become clogged as the endless belt is liable to do. 
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To one end of the cylinder a ratchet wheel, N, is secured, and this 
ratchet wheel is operated by a pawl bar, C, to revolve the cylinder. 

In order to operate the pawl bar from the tappet a horizontal 
shaft, p, has its opposite ends supported in boxes, which are secured 
to the sides of the upright timbers of the frame, so that the shaft 
will pass across directly in front of the tappet transversely to the 
movement of the stamp stem. 

A fixed arm, g, extends backward from the shaft p, so that its ex- 
tremity will terminate below the tappet in position to receive a blow 
from it when the stamp falls. Another fixed arm, r, extends for- 
ward from the shaft directly over the ratchet wheel, and to the ex- 
tremity of this arm the upper end of the pawl bar o is attached by 
means of a trunnion block, ¢. This bar extends down to the middle 
of the periphery of the ratchet wheel, and has one or more upward 
projecting teeth on its lower end, which serve to engage with the 

teeth of the ratchet when the pawl is lifted by the rock shaft, 
13] and thus rotate the feeding cylinder. It will, therefore, be 

evident that at each drop of the stamp the tappet will strike 
the arm g and carry it downward, thus giving the shaft p a rocking 
motion, the weight of the pawl and its arm r serving to rotate the 
shaft in an opposite direction, thus feeding the ore automatically 
when it is needed. 

When there is a sufficient quantity of ore beneath the stamp the 
drop will not be sufficient to operate the cylinder, but when the 
quantity of ore beneath the stamp is reduced the drop is greater, 
and consequently the tappet strikes the arm q and operates the cyl- 
inder. 

Having thus described our invention, what we claim, and desire 
to secure by Letters Patent, is— 

1. The feeding cylinder I, mounted upon the movable timbers H 
H, substantially as and for the purpose above described. 

2. The rock shaft p, with its fixed arms ¢ 7, in combination with 
the pawl bar o, ratchet wheel N, and feeding cylinder I, when ar- 
ranged to be operated by the tappet D, substantially as and for the 
purpose described. 

In witness whereof we have hereunto set our hands and seals. 

JAMES D. CUSENBARY. [L.s. 
JAMES A. MARS. } 


Witnesses: 
J. L. BOONE. 
C. M. RICHARDSON. 


(Endorsed :) Filed March 18, 1884. L. 8S. B. Sawyer, clerk, by 
F. D. Moncton, deputy clerk. 
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132 “ EXHIBIT B.” 
(2-172.) 
UNITED STATES PATENT OFFICE. 


( Vignette.) 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the digest 
of this office of all assignments, agreements, licences, powers of at- 
torney, and other instruments of writing found of record up to and 
including July 11, 1883, under or relating to letters patent granted 
to James D. Cusenbary and James A. Mars June 24, 1873, No. 
140,250, “ ore-stamp feeder.” 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
sixteenth day of July, in the year of our Lord one thousand eight 
hundred and eighty-three, and of the Independence of the United 
States of America the one hundred and eighth. 

[Seal of the Patent Office. ] 
kK. M. MARBLE, 
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P 134 At a stated term, to wit, the July term, A. D. 1885, of the 
} circuit court of the United States of America of the ninth 
. judicial circuit in and for the district of California, held at the court- 


room, in the city and county of San Francisco,on Monday, the 13th’ 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-five. 

Present: Honorable Lorenzo Sawyer, circuit judge. 


Order Allowing Appeal. 


JOSHUA HENDY 
v's. No. 2628. 
THE GOLDEN STATE AND MINERS’ IRON Works et al. 


On motion of J. H. Miller, Esq., solicitor for the complainant 

‘herein, it is ordered that an appeal from the decree filed and entered 

in the above-entitled cause by the circuit court of the 

135 United States of America of the ninth judicial circuit in and 

for the district of California on August 25th, A. D. 1884, 

being a day in the July term, A. D. 1884, of said cireuit.court, be, 
and the same hereby is, allowed. 

It is further ordered that a certified transcript of the pleadings, 

evidence, and proceedings herein be forthwith transmitted to the Su- 
preme Court of the United States. 


136 Bond on Appeal. 
In the Supreme Court of the United States. 


JosHuA Henpy, Appellant, 
v8. 
THE GOLDEN STaTE AND MINeERs’ IRonN Works (a Corporation), 
H. B. Angell, Wales L. Palmer, R. F. Knox, Cyrus Palmer, C. F. 
Moulthrop, and Israel F. Knox, Appellees. 


Know all men by these presents that we, William Bushtnan and 
Joseph Roylance, are held and firmly bound unto the Golden State 
and Miners’ Iron Works (a corporation), H. B. Angell, Wales L. 
Palmer, R. F. Knox, Cyrus Palmer, C. F. Moulthrop, and Israel F. 
Knox, the above-named appellees, in the sum of five hundred (500) 

dollars, gold coin of the United States of America, to be 
137 ~—paid said Golden State and Miners’ Iron Works (a corpora- 

tion), its successors or assigns, H. B. Angell, Wales L. Palmer, 
R. F. Knox, Cyrus Palmer, C. F. Moulthrop, and Israel F. Knox, 
their heirs, executors, or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally,and our and each of our heirs, executors, and administrators, 
firmly by these presents. 

In witness whereof we have hereunto set our hands and affixed 
our seals this twenty-eighth day of July, 1885. 


MINERS IRON WORKS ET AL. 57 


The condition of this obligation is such that whereas the above- 
named Joshua Hendy has taken an appeal to the Supreme Court of 
the United States to reverse the decree rendered by the circuit court 
of the United States of America of the ninth judicial cireuit in and 

for the district of California in the cause entitled Joshua 
138 Hendy, complainant, against The Golden State and Miners’ 

Iron Works (a corporation) et al., defendants (No. 2628), which 
said decree was filed and entered of record in said circuit court on 
the twenty-fifth day of August, A. D. 1884: 

Now, therefore, if the the above-named Joshua Hendy shall prose- 
cute his said appeal to effect and answer all costs if he shall fail to 
make good his plea, then this obligation shall be void; otherwise to 
remain in full force ‘and virtue. 

WILLIAM BUSHMAN. [seEAL. 
JOSEPH ROYLANCE. } 


Signed, sealed, and delivered in presence of— 


LEWIS B. HAINS. 


UnitTeEp States or America, District of California: 


William Bushman and Joseph Roylance, being duly sworn, each 
for himself says that he is a householder within the district 
139 = aforesaid, and that he is worth five hundred dollars in gold 
coin of the United States of America, exclusive of property 
exempt from execution and over and above all his just debts and 
liabilities. 
WILLIAM BUSHMAN 
JOSEPH ROYLANCE. 


Subscribed and sworn to before me this 28th day of July, 1885. 
[ SEAL. | LEWIS B. HAINS, 
Notary Public. 


Endorsed: The form of the within bond and the sufficiency of the 
sureties thereon are hereby approved. (Signed) Lorenzo Sawyer, U. 
S. circuit judge, 9th judicial cireuit. Filed July 30,1885. L.S. B. 
Sawyer, clerk. 


140 In the Cireuit Court of the United States of the Ninth Judicial 
Circuit in and for the District of California. 


JosHuA HENDY ) 
vs. » No. 2628. 
THE GOLDEN STATE AND MINERS’ [RON WorKs ef al. 


I, L. 8S. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing one 
hundred and thirty-nine written pages, including diagrams, num- 
bered from 1 to 139, inclusive, to be a full, true, and correct copy of 
the record and of all proceedings i in the above and therein entitled 


S—278 


Nene ee 


leet 


08 J. HENDY VS. GOLDEN STATE & MINERS’ IRON WORKS ET AL. 


cause, and that the same together constitute the transcript on appeal 
to the Supreme Court of the United States in said cause. 
141 Attest my hand and the seal of said circuit court this thir- 
tieth day of July, A. D. 1885. 
[The Seal of the Circuit Court, District of Cal’a. ] 


L. 8. B. SAWYER, Clerk. 


142 Uwnirrep SratTes oF AMERICA, 8 


To the Golden State and Miners’ Iron Works (a corporation), H. B. 
Angell, Wales’ L. Palmer, R. F. Knox, Cyrus Palmer, C. F. Moul- 
throp, and Israel F. Knox, Greeting : 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1885, pursuant to an order allowing an appeal from the 
final decree of the circuit court of the United States in and for the 
district of California, wherein Joshua Hendy is appellant and you 
are appellees, to show cause, if any there be, why the said decree in 
the said order mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of ‘ ‘alifornia, this 30th day of 
July, A. D. 1885, and of the Independence of the United States the 
one hundred and tenth. 

[The Seal of the Circuit Court, District of Cal’a. ] 
LORENZO SAWYER, 
U.S. Circuit Judge, District of California. 
143 {Endorsed :] 2628. In the Supreme Court of the United 
States. Joshua Hendy, appellant, vs. The Golden State & 
Miners’ Iron Works, & al., appellants. Citation. Filed July 30, 1885. 
L. S. B. Sawyer, clerk. 


Service of within citation and receipt of copy admitted this 30th 
day of July, A. D. 1885. 


M. A. WHEATON, 
Solicitor for Respondents and Appellees. 


Endorsed on cover: California C.C. U.S. No. 278. Joshua Hendy, 
appellant, vs. The Golden State and Miners’ Iron Works, H. B. An- 
gell, Wales L. Palmer, R. F. Knox, et al, Filed September 2, 1885. 
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Argument on Behalf of Appellant. 
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IN THE 


+ “eo 
Supreme Dourt of the Tyited States. 


October Term, 1887. No. 278. 


JOSHUA HENDY, Appe.uanr, 
Vs. 


THE GOLDEN STATE AND MINERS IRON 
WORKS (a corporation), H. B. ANGELL, WALES 
L. PALMER, R. F. KNOX, CYRUS PALMER, C. 
Kk. MOULTHROP ann ISRAEL F. KNOX, 

APPELLEES. 


STATEMENT OF THE CASE. 


This is an action in Equity brought by the appel- 
lant against the appellees in the Cireuit Court for the 
District of California, to restrain the infringement of 
certain Letters Patent of the United States. The 
Golden State and Miners Iron Works is a corpora- 
tion, organized under the laws of California and do- 
ing a manufacturing business at San Francisco. The 
other appellees (defendants in the Court below) are 
the directors and officers of said corporation. 

The patent in suit is entitled ‘‘ Improvement in 
Ore-stamp Feeders,” and was granted to James D. 
Cusenbary and James <A. Mars as joint inventors, 
on June 24th, 1813. Itis numbered 140,250. By 
mesne assignments the appellant herein became and 
is now the sole owner and holder of the patent. 


i: ). 

5 The bill is in the usual form, and was filed July 
| 29,1881. (Record, fol. 15.) An answer was filed bv 
| appellees on October 11, 1881 (Record, fol. 25), in 
| which they 

1. Deny the novelty of the invention, 
2. Deny its utility, 
3. Deny infringement, 
4. <Allege the patent to be void because of an 
ambiguous and incomplete specification, and 
} ). Set up certain prior patents in anticipation. 
The case went to trial in the usual way, and on 
final hearing a decree was made dismissing the bill 
| at complainants costs. This decree was entered on 
’ August 25, 1884, (Record fol, 27), to reverse which 
E is the object of this appeal. 
be 4 
b 
ke QUESTIONS INVOLVED AND TITE MANNER IN WITICH THEY 
a ARE RAISED. 
fe No written opinion was filed in the ease by the 
x learned Judge of the lower Court. 
. The decree itself is very brief, and reads as fol- 
= lows, V1Z: 
: ms “This cause came on to be heard at the last term. 
a “and was argued by counsel, and thereupon, upon 
.. “consideration thereof, it is ordered adjudged, and 
ae “decreed that the complainant’s bill of complaint 
‘a “herein be, and the same hereby is dismissed at 
en “ceomplainant’s cost.” (Record fol. 27.) 
eo Under such circumstances it is impossible to know 
“x what was the ground of the decision. There were 


several defenses set up; and the decree may have 
been based on one, or several, or all of them, so far 
as the record speaks. 

Those defenses were: 

/. No n-~n fringe ment, 

¢ Antierpation., 

3. Lack of Nove liy. 

” a Ambiquity oO; the specification. 

5. Lack of Utility. 

These issues are all raised in the usual manner by 
answer. 

There is one other question involved in the case, 
not raised by the pleadings, which may become ma- 
terial. [tis this: On eross-examination of one of 
complainant's witnesses, James A. Mars, who is one 
of the patentees, he was asked by appellees’ counsel, 
what part of the patented invention he made, and 
also certain other questions tending to show that he 
did not make any material part of the patented in- 
vention. Counsel for appellant oly cted to all those 
questions, and it will be necessary for this Court to 
pass on such objections. Hence we add as another 
question involved on this appeal, the following: 


O). 4 [dinissibitity of ce ytain f vide nce, 


SPECTFICATLON OF ERRORS. 


As it is impossible to determine from the record 
upon which one of the several defenses pleaded the 
decree is based, or whether upon several or all of 
them. and as Rule 21 of this Court req ule sus to 
specify every particular wherein the decree is alleged 


to be erroneous, we are forced to presume that all 
of the defenses were held good and to specify the 
ruling on each one as error. This we accordingly 


do as follows, viz: 


1. The decree is erroneous in adjudging that the 
appellees had not infringed Upon the first claim of the 


pate nt. 


2. The decree is erroneous in adjudging that the 
first claim of the patent is anticipated by the prior 


patents set up in the answer. 


. 


3. Tre decree 8 CTTOMECOUS mn adjudging the first 
claim of the patent to be void fora lack of novelty. 


4. The decree is CTTONCOUS mn adjudging the first 
claim of the pate nt to be void by Treason of aii ambig- 


uous and insufficient specification. 


5. The decree is erroneous in adjudging the first 
claim of the patent to be void for lack of utility 


6. The decree is erroneous in that certain incompe- 
tent testimony was allowed to be given on the trial, 
which testimony willbe hereinafter particularly specified. 


4. The decree is erroneous in that the same is based 
onan erroneous construction of the first claim of the 


patent. 


8. Said decree is erroneous in that the lower court 
construed the first claim of appellant’s patent to cover 
only a feed-cylinder having longitudinal partitions on its 
periphery ; whereas said claim, properly construed, 
covers a feed-cylinder either with or without said longi- 


tudinal partitions. 


Q) Naid decree 8 CTTOHCOUS aT, that the lower court 
held that a smooth surfaced feed-cylinde rwas not an 
equivale nf of Odi¢ mith (/ corrugated surface, and Was 
not an infringe ment of the first claim of the Letters 


Patent sued on. 


10, Said deeree is evroneous in that the first claim of 
said pate nt. wre Hi prope rly (*; nstrued mn re ‘i? of the 
Sp cification and the state of the art at the time of inven- 
fi ntion COETS and mmelude Sa Ie f d-« ylinde 4 wath i! smooth 
faced pe ri phe ri, mounted (i movable fambe rs, and the 
evidewee shows that the appt llees have used such a 
i ries and thie rhy infringed the first claim of thre pate ye. 


ARGUMENT. 


As already stated, it cannot be ascertained from 
the record on what ground the decree is based, there 
being no intimation in the decree itself on the subject 
and no written opinion of the Court. This will 
necessitate an argument of the whole case in this 
Court. 

The questions involved in this ease depend almost 
entirely upon the construction to be given to the pat- 
ent. Therefore we shall first endeavor to show what 
isthe true and proper construction of the patent, 
and then it will be comparatively an easy matter to 


test the correctness of the decree. 
CONSTRUCTION OF APPELLANT 8 PATENT. 


This patent was granted to James D. Cusenbary 
and James A. Mars, as joint inventors, on June 24, 
1873, and is numbered 140,250. It is entitled “Im- 
provement in ore-stamp. feeders.” The device 1s 


() 


used for feeding ore to the battery of a stamp-mill. 
sy reference to the Model—‘Exhibit C.”—and to 
the patent itself—‘Exhibit A.” (Reeord fol. I?) the 
nature of the device will be readily understood. It 
consists of three essential features, viz: (1) A hop- 
per or receptacle for holding the uncrushed ore, 
(2) Aroller or eylinder, placed longitudinally across 
and below the ore exit of the hopper, for feeding the 
ore from the hopper to the battery, and (35) A 
mechanism for rotating the evlinder automatically 
by the drop of the stamp. This last element is not 
shown in the model for the reason that it is the sub- 


ject-matter of the second claim only, which has not 


been infringed. The hopper is of the usual form 
seen in automatic ore-feeders, having a vertical front 
and sloping back. The feed-roller is made of metal 
and turns on journals, which rest in bearings made 
in the frame work of the feeder. The periphery of 
the feed-roller, instead of being smooth, is made in- 
to depressions, which are separated from one another 
by longitudinal partitions, giving it somewhat of 
the appearance of a water-wheel. To one end of the 
roller a ratchet-wheel is attached, operated by a 
pawl-bar, which extends upward and is attached to 
one end of a fixed arm, which is fulerumed near its 
centre to the mill-frame, and has its other end ter- 
minating below the tappet on the stamp-stem in such 
position as to he struck by if when the stamp drops. 
This device is not shown in the model, but is shown 


in the patent. The operation of the machine is as 
follows: As the stamp drops, the tappet on its stem 
strikesthe end of the fixed arm terminating beneath 
it; this depresses one end of the arm and causes the 


-_ 


opposite end to ascend, which carries the attach- 
ed pawl-bar with it, and the lower end of the 
pawl, engaging with the teeth of the ratchet- 
wheel, rotates the evlinder, and the ore 1s 
thereby emptied from the pockets of the.cy linder in- 
to the battery. The amount of ore deposited is Som" 
ulated by the drop of the stamip. When there is a 
large quantity of ore in the battery, the drop of the 
stamp will not be great enough for the tappet to 
strike the fixed arm, and hence the evlinder will not 
rotate. But when the stamp crushes the ore to a 
powder and thereby reduces its bulk, the tappet will 
then descend far enough to, and will, strike the fixed 
arm in its descent, and the cylinder will be again 
rotated. Hence the feed is automatic, being regu- 
lated by the drop of the stamp. The entire device 
is mounted on a movable frame so that it can be 
readily shifted from place to place. 

There are two claims in the patent. The second 
one covers the mechanism for rotating the evlinder; 
and as we do not charge an infringement of that 
claim, it may be dismissed from further considera- 
tion. Only the first claim has been infringed. 
That claim reads as follows, viz: 

; "ae feeding-cylind rl mounted upon the movable 
“timbers H He substantially as and for thi, purpose 
‘hi seribed.”’ 

What is the proper construction of this claim? 
The lower Court held that it covered only a evlinder 
with corrugations, and did not cover a smooth 
evlinder. This, we shall endeavor to show, was 


CTTOr. 


It is true the claim is not generic in language. It 


calls for “the feeding eyvlinder |.” and the “foeding- 
evlinder [,” has depressions on its surface. But the 
claim of a patent is not to be construed by its lan- 
guage alone. It is not alawunto itself. It must be 
read in the light of the specification and the state of 
the art and must conform thereto. We must first 
ascertain the precise SCO pt of thre Lave ntion. and then 
so construe the claim as to cover and protect it. The 
rule of construction rs libe rality. Said the learn d Judge 
Story as early as the year 1855 in Ames v. Howard 
(1 Sumn. 482): “Patents for inventions are not to be 
“treated as mere monopolies, odious 1n the eves of the 
‘Jaw, and therefore not to be favored ; nor are they 
“to be construed with the utmost rigor as strictissimi 
‘Uris, 7 * * The object is to ascertain 
‘what, from a fair sense of the words of the specifi- 
“cation, is the nature and extent of the invention 
‘claimed by the party; and when the nature and 
‘extent of that claim are apparent, not to fritter 
‘away his rights upon formal or subtle objections of 
‘a purely technical character.” 


The same learned judge was equally felicitous of 
expression In Blanchard vy. Sprague (6 Sumn. 595), 
and the rule laid down by him has been adopted and 
approved by this court in numerous cases. 


Winans v. Denmead, (15 How. 330.) 
Turrill v. R. R. Co., (1 Wall. 491.) 


Rubber a 2 Good ye ar (9 Wall. 788.) 


Klein v. Russell (19 Wall. 433.) 


In accordance with this rule of construction, it is 
quite COMMON to g1VeE a specific claim a (je neric Con- 
struction—to make it broader than the language. 
And so likewise, where a broad construction would 
have the eflect to invalidate the claim, the courts fre- 
quently adopt a narrow construction, so as to save the 
patent. This was done in Alem v. Russel/, (19 Wall. 
455). The rule is to give such aconstruction as will 
uphold, rather than one which will invalidate a claim. 

Let us now examine the specification In the light 
of the above rule. In the stating part thereof, it 
says 

-* (pur Ln Prove ments consist first, mn mounting ( feed- 
eylind r upon a movable frame or truck, so that it can 
a iy readily sh ifted from place fo place . whe i it is de sired 
oe repair thee mall, ete.’ (Reeord folio 15.) 

This sentence contains the essence of the inven- 
tion. It will be observed that no particular kind of 
cvlinder is specified. The language is broad. It calls 
for a ‘“ feed-cylinder,” without qualification as to 
construction, and any feed-evlinder would answer 
this requirement. Hence the invention consists in 
mounting adi kind of (f feed-cylinde r On movable 
timbers. 

Having given this general statement of their in- 
vention, the patentees, “in orderto more fully illus- 
“trate and explain” it, proceed to specify in detail 
the manner of constructing their machines. The 
law requires this ina patent. It prescribes that, in 
~ Case of a machine he, (the patentee), shall explain 
the principle of it. and the best mode in which he has 
‘contemplated applying that principle” (Rev. Stats. 


ISS3s ). 


i 
' 
; 
; 


lt) 


Now the principl of the invention consists in 
feeding ore froma hopper over a rotating evlinder 
into a battery automatically by the drop of a stamp. 
The specification clearly shows this, and sums it up in 
a nut-shell when it says, “our invention consists In 
“mounting a (any) feed-evlinder on a movable frame 
“or truck.” The specification then proceeds to ex- 
plain in detail the best manner of constructing and 
applying the feed-cylinder. It says: ‘The evlinder 
“T is made of cast metal, and has its outer surface , 
“formed into chambers or depressions J J, which are 
‘separated from each other by longitudinal parti- 
“tions Kk.” 

And furtheron : “ The feeding-eylinder being made 
“ of cast metal, will not wear out like the endless belts 
“heretofore used in thisclass of machines, and as it 
“turns on journals, like any common roller or cylin- 
“der, it cannot become clogged as the endless belt is 
“liable to do.” 

This is merely following the direction of the statute 
quoted Supra, It merely describes “the best mode 
“an which he has contemplated applying the princei- 
“ple.” 

[It is too well settled for controversy, that when a 
patentee describes the principle of his machine and 
then the form in which he has contemplated the 
application of that principle, a claim which claims 
the invention in that particular form is sufficient to 
cover all forms, there being no disclaimer. 

Says Judge Shepley in Murphy v. Eastinan (5 Fish 
306): “In contemplation ef law, after he has fully 


“deseribed his invention. and shown its principle 


1] 


. 
© 


and claimed it in a form which perfectly embodies 
“it, he is deemed to elaim ev re form in which his 
‘invention may be copied.” 

This is precisely what the patentees here have 
done. They have fully described the invention. 
They have shown its principle to consist in feeding 
ore over a evlinder (7. e. any evlinder) mounted ona 
movable frame. They have claimed the invention 
in a form which perfectly embodies it. 

They have not disclaimed other forms. They have 
not shown that form is of the essence of the inven- 
tion, but merely that the particular form shown, to 
Wit: one w ith a corrugated surface, is the best form. 
Any other form of evlinder accomplis hing the Saline 
result, would be within the calls of the patent. The 
cevlinder might be polygonal, or might have curved 
corrugations, or teeth likea threshing cylinder, or be 
smooth-faced, all of which have been actually used. 
These are all merely different forms embodying the 
same principle. ‘They are not disclaimed in the pat- 
ent. It might as well be argued that a wrought cron 
cevlinder, although constructed with depressions, is 
not covered by the claim, because the specification 
calls for a cylinder made of cast metal. On princi- 
ple, therefore, the claim of this patent ought not to 
he limited toa corrugated cylinder, but should be held 
to cover every form of evlinder which accomplishes 
the same result, whatever its form may be. 

These views are strengthened, and in our judg- 
ment rendered unassailable, when we consider the 
state of the art. The testimony shows that in the 
earliest stages of mining, ore was fed to the battery 
by hand. It was simply shoveled in. (Record, fol. 
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D1.) The next advance in the art was the auto- 
matic feeder, that is, a feeder operating automatically 
by the drop of the stamp. One Stanford invented 
it, and procured a patent, which was the first auto- 
matic ore-feeder ever devised or votten up. (Record, 
fols. 50-2.) The Stanford feeder consisted of a shak- 
ing or vibrating tray, having an up and down motion. 
(Record, fol. pt), ) lt wasa total farlure. (Record, fol. 
1.) 


The next automatic ore-feeder was the endless helt 
machine invented by one Cochrane. In that device 
al endless belt Was used foremptying the ore into the 
battery. It is referred to in the patent here sued on 
(Record, fol. 14.). It was not a successful machine, 
and never went into use to any great extent. 


The above mentioned were the only automatic ore 
feeders known prior to the invention of Cusenbary 
and Mars. He ce these pate ntiees were thie first fo wse a 
feeding cylinder of any kind, They saw the vice 
in the prior systems. Shaking travs and endless 
belts were failures. Something else was necessary to 
make a successful feeder. They were the first to 
conceive of the broad principle of feeding ore by 
means of a rotating eylinder. No eylinder of any 


kind whate rer had CUT heen known oT used mn Ore 


feeders before their invention. Henee their patent Is 


a bottom patent. It must receive a broad and liberal 
construction. 


Giving it such construction it covers broadly any 


feed eylinds r mounte d 02 movable traibe rs, whethe r its 


periphe ry be corrugated oT smooth-face d. 


There is one other feature in the first claim, which 
requires “OMe notice, ana that is the “movable tim- 
bers H H.” These timbers are merely the frame 
or truck on which the feeder rests. They are made 
movable so that the device can be readily shifted 
from 
manently fixed to the miill-frame. The old Stanford 


feeder was so constructed, (Record fol. 48). Hence 


lace to place. Formerly ore-feeders were per- 


it Was an Improvement to detach them trom the miuill, 
so that when repairs were needed they could be re 
moved without stopping the mill. Not so with per- 
manantly attached feeders. Hence a detachable 
feeder was needed—one separate from the mill— 
ina word a portable feeder. This is the kind of 
feeder described in the patent, and when it speaks of 
il feeder mounted 1) movable timbers, it becahs sim- 
ply | portabl feeder. Adding this element to the 
claim, it covers @ feeding-cylinder when used tn an 


automatic, portabl ore-feede r. 


Although Cusenbary and Mars were the. original 
and first inventors of a feed-cylinder, whether used 
in a portable or a stationary feeder, we are willing to 
limit the claim toa portable device. They were en- 
titled to claim the evlinder in all connections; but 
if they were content to limit it to a portable device 
(doubtless through the ignorance of their solicitor): 
that does not invalidate the claim. <A patentee may 
jeopardize his patent by claiming too much, but not by 
claiming 100 little. Thus in Rasse ll and Irwin Mfg.Co. 
v. Mallory (5 Fish., 682), the invention was a latch, so 
constructed, that without taking it out of its case, it 
eould be turned overand made adjustable for either 
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a right-hand or a left-hand door, as the case might 
be. The claim read as follows: 


“The combination.of a lock and latch when the 
“Jatch-bolt and itsoperative mechanism are arranged 
“in a case or frame independent of the main case, 
“and constructed so that the latch-bolt may be re- 
‘‘ versed, substantially as described, without remov- 
“ing the said independent case from the main case.” 


The latch was entirely new; but it will be obserevd 
that it was claimed mecambination with a lock. The 
Court held that the latch, being new, it was open to 
the patentee to claim it broadly as a single element 
in whatever possible combination it might be used; 
but he was also at liberty to claim it, as he had done, 
in combination with alock. He had unnecessarily 
restricted his claim, but it was none the less valid. 


So here Cusenbary and Mars were the inventors 
of a feed-cylinder, and were therefore entitled to 
claim it broadly, whether used ina stationary or 
a portable ore-feeder. They saw fit, however, to 
claim it only iIncombination with a portable feeder, 
thus restricting the claim to that extent. But the 
claim is none the less valid, and we are willing to 


accept that construction. 


Having ascertained the construction to be placed 
on the claim of the patent alleged to be infringed, 
we shall now take up the joints involved on this 
appeal, commencing with the question of infringe- 


ment. 


(JUESTION OF INFRINGEMENT. 


The Cirenit Court erred in holding that there was no 


infringement, 


The machines made and sold by the appellees are 
represented by “ Complainants Exhibit D,” (Record 
folio 58). It was admitted by respondents that they 
had made and sold ore-feeders “having a hopper, 
‘witha gate in front of the hopper and a feeding 
“roller underneath, such feeding roller operated by 
“the stroke of the tappet of the stamp, substantially 
“as shown in the model exhibit 1.” ( Record folio 42). 


-An inspection of the model Exhibit D, shows that 
the only difference between it and the machines 
shown in the patent, is in the construction of the 
feed-cylinder. In the patent the feed-cylinder has a 
corrugated surface : inthe Model Exhibit 1D), the feed- 
evlinder has a smooth surface. Appellees have simply 
removed the ribs (or longitudinal partitions) from 
our evlinder and thereby made its surface smooth- 
faced. Their machine is a portable automatic ore- 
feeder, showing a smooth-faced feed-evlinder mounted 
on movable timbers. The only diflerence between 
the rival machines, is the difference between a corru- 
gated and a smooth-faced feeding surface. This differ- 
ence is a mere difference of form, or what is styled 
in Patent Law a “ formal change.” Mere change of 
form, where form is not of the essence of the inven- 
tion, is no answer to a charge of infringement. Said 
Judge J. Blatchford in Leroy v. Tatham, (2 Blatch. 


iSO): 
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“ A change of form is not a substantial change; a 
“n»atentee is not contined to the precise arrangement 
“shown in his patent. Formal changes are nothing ; 
“mere mechanical changes are nothing. All these 
‘“mav be made outside the description of the patent.” 

A well considered case is that of Murphy v. East- 
man, (0 Fish. 306), where the invention consisted of a 
brush-head, designed to obviate the scratching of 
articles dusted. Around the head was formed a 
eFroove, into which was fitted a rubber ring, in the 
shape of a rhombus, so that the ring, fitting into the 
groove, Which hada sharp angle in it, presented a 
sharp angle outward. The claim was for “ The com- 
“bination and arrangement of brush-head construct- 
‘‘od as described, and provided with an angular Lroove 
“or furrow around the lower side, with a rubber ring 
“ fitting therein, ete.’ The defendant had used a 
brush-head containing a circular groove and rubber 
band fitted therein, ete. This circular groove was 
held to be an Infringement of the angular one. Said 
Judge Shepley, in deciding the case “ The patentee 
“does not claim in terms the thing patented, however 
‘its form and proportions may be varied. But the 
“law so interprets his claim without the addition of 
“these words. In contemplation of law, after he has 
“fully described his invention and shown its princi- 
™ ple and claimed it in a form which perfectly eM- 
“bodies it, unless he disclaims other forms, he is 
‘deemed to claim every forim in which his invention 
" may be copied,” 

So too in Winans v. Denmead, (15 How. 3530), the 


claim was for a coal car having a body “inthe form 


“of afrustum of a cone. That is to Say, the ear 


li 


body was conical in form, so that the pressure of the 
load outward, would be equal in all directions. The 
defendant had used acar body octagonal in form, and 
it was held to be an infringement. Said Mr. Justice 
(Curtis in that case: 

ma is generally true, when cl pat niee deseribes a 
‘machine and then claims it as described, that he is 
‘understood Lo Intend to claim, and does by law 
7 netually Cover, nol only the precise form he has de- 
‘seribed, but a/l other forms which embody his inven- 
“tion; it being a familar rule that to copy the prinei- 
ple or mode of operation described is an Infringe- 
‘ment, although such copy should be totally unlike 
‘the original bi) form or proportions.” 

And so likewise in the English case of In re 
Newall vy. Elliott, (4 C. BL N.S. 269), a cylinder with 
a spherical shaped top was held to be an infringe- 
ment of a cone. 

Of course there are instances where form is of the 
essence of the invention, where the invention can 
be embodied only in the particular form shown in 
the patent, To use any other form mn such Case 
would be no Infringement, hecause it would not be a 
use of the invention. Unless a change of form in- 
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troduces a new principle or mode of operation or 


new kind of result, it is no answer to a charge of 
Infringement. 

An instructive ease on this point is Pitts v. Wem- 
ple (2 Fish. 11.) The invention was an endless belt 
proceeding from a threshing machine to a fan-mill. 
It was divided into cells by wooden partitions ex- 
tending laterally across its surface and of sufficient 
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height to allow the grain, which was separated from 
the straw and chat! by the agitation of the belt, to 
fall through into the cells. The straw and chatf were 
carried along on the tops of the boxes without falling 
through, and passed off over the end of the belt. The 
cells emptied the grain into the fan-mill. The claim 
of the patent was: “The construction and use of an 
“ endless APO, divided into troughs or cells, in a 
‘machine for cleaning grain, operating substantially 


“onthe way deseribed.” 


Kor the purpose of anticipation the defendant pro- 
duced a prior patent, showing an endless belt  pro- 
ceeding from a threshing machine to asieve. The 
belt had no cells, but was smooth-faced. Its fune- 
tion was merely to carry the grain from the thresher, 
mixed with the straw and chaif, to the sieve. By 
the agitation of the sieve the grain was separated 
from the straw andchafl. It was held to be no an- 
ticipation. The two machines were different. 


The patented belt not only acted as a carri £ but 
also as a separator during the act of carriage. The 
separation Was efiected by the vibration of the helt, 
and the consequent falling through of the grain into 
the cells. The anticipating belt acted only as a car- 
rier, the separation of grain from straw and chaff be- 
ing effected in the sieve after they left the belt. 
Hence there were two different results accomplished 
by the two machines. One was simply a carrier ; 
the other a carrier and separator. But it was held 
that if they both accomplished the same result; as if, 
for instance, they both acted simply as carriers, or if 


taney both acted as carriers and separators, they would 


ly 


be equivalents, although one had a smooth, and the 
other a corrugated surface. 

As further illustrative of the principle under con- 
sideration, we refer to the case of Cross v. Union Me- 
tallie Fastening Co., (29 Fed. Rep. 295.) The claim 
of the patent was for a nail-carner, which was iden- 
tical with a prior device, CXCEPt that in the latter its 
edge Was smooth-fauced, while in the patent it wis cor- 
rndgated (>) rifled, No hew result Va il ‘complished 
by this change of form, and the two devices were 
held to be equivalents. Said Colt J., in delivering 
the opinion: “There is nothing which can be prop- 
erly Ler) red invention in laking the edge of the 
‘carrier smoot! iste ac ot COTTU TAL ” 

The F tter device Wiis clan d to be elt) lmprove- 
ment—a better machine—but that did not affect the 
quest lon of ident ity. The corrugat d surface Was held 
to be identical with the smooth surface. 

Apply these principles to the case at bar. The 
corrugated roller acts simply a= a carrier ot the ore 
from the hopper to the battery. The smooth roller 
does nothing more; it, too, acts as a earner of the 
ore from the hopper Lo the battery. They both per- 
form this operation in substantially the same way, 
VIZ: by cl driving mechanism which rotates the 
roller automatically by the drop of the stamp. No 
new result, no new way for accomplishing an old 
result, is found in appellees’ machine: but on the 
contrary, we find an accomplishment of the same re- 
sult in substantially the same way. Appellees have 
simply removed the ribs from our cylinder and 
thereby made it smooth-faced The funetion of 
those ribs is LO form CUps Or Fe eptacles for tem por- 


arily holding the ore before it falls into the battery. 


Only Ole of them Cali Operate at a time, VIZ: the One 
immediately beneath the hopper. As the cylinder 
revolves the Cup is emptied of its contents. The 
ribs do not act as the blades of a water-wheel. In 
such case the blades not only act as a_ surface 
against which the force of the water acts as a motor, 
but the water enclosed in the cups by its own gravity 
rotates the wheel. Put with our feeder this is not 
the case. The flow of the ore into the eup does not 
rotate the evlinder, nor does the gravity of the ore 
in the cups. The pawl and ratchet device rotates 
the eylinder and that device receives its motive pow- 
er from the drop of the stamp. The function of the 
cup is simply to hold the ore temporarily. It is 
simply to prevent too mach of it from flowing into 
the battery at one drop of the stamp. Now take the 
smooth evlinder. 

At a drop of the stamp a certain quantity of ore 
will fall from the -hopper upon the evlinder. A por- 
tion of it would naturally tlow over the cylinder into 
the battery, and the balance would remain on the 
top of the evlinder. At the next drop of the stamp 
this ore would fall into the battery and a new sup- 
ply fall from the hopper, and the same operation 
would YO OF a. each successive drop of the stamp. 
In order to prevent a too rapid flow of ore, and to 
regulate the tlow, appellants have placed ul “‘regula- 
ting gate” at the bottom of their hopper just over 
and above the evlinder. The object Ol sale rate Is 
to regulate the flow of the ore and prevent a too 
rapid feeding, the very identical function of the par- 


titions on our cylinder. 


2 | 


Thus we see that the chambered eylinder performs 
the same function as the smooth evlinder with its 
regulating gate. The operation of each machine is 
to feed ore over ah evlinder. The two devices are sub- 
stantially the same. Take away the partitions on 
our evlinder, and we would still have the same Opera- 


; 


tion—tfe ding Ore over a eylind ) That Is what the 
ch} )} > lees have done, The corrugated evlinder is at) 
provement on the smooth one and includes it. If 
the smooth evlinder had been patented first, the 
Corrugat d (| lind ‘yr could have he 1) patented after- 
wards as ai Improvement. But the corrugated 
cylinder was patented first. It contains not only 
le of the invention, which is 


the essence or prince] 
’ 
| 


feeding ore over any kind of a cylinder, but also con- 
Variation or improvement of a corrugated 
evlinder. It necessarily includes the smooth cylin- 
der. The appellees have taken the main feature or 
bottom principle of our invention and discarded the 
Variation Or Improvement. 

The specification does not state how deep the de- 
pressions are to be. They may be so shallow as to 
practically form a smooth evlinder. They certainly 
do form a smooth evlinder when wet, sticky, ore’s 
are being fed, because the cavities will then fill up. 


The witnesses all so testify. 


Test. of Hendy, fol. 41. 
Test. of Dutly, fol. Of. 
Test. of Woodbury, fol. 74. 


In such case there can be no pretense of a differ- 
CnCce between the two eylinders. 
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Yet if our first claim does not COVer § il spooth 


evlinder, infringers could with impunity use our 
eylinder with the pockets or depressions on it when 
feeding wet, sticky ore, because then the pockets would 
fill up and the cylinder would hecome smooth- 
faced; but they could not use it when feeding 
dry Ores. ln other words they would he Infringers 
when feeding dry ores, but not infringers when feed- 
ing wet ores. Such a construction would be a most 
anomalous one. ‘The case cannot rest on any sueh 
narrow erounds. The Proper Way to determine the 
question Is LO ascertain thie prin Iple ot the patented 
machine, and then see whether the appellees have 
| 


made use of that prin Iple, either in the same ora 


different form. As stated supra, the principle of the 
patented machine is the feeding of ore over a cvlin- 
der from al hopper to a battery automatically by the 
drop of a Stamp. The problem before the Inventors 
Was to transport thre ore from thr hopper to the hat- 
tery by such appropriate means as would give a 
regular feed in suitable quantities. Formerly this 
had been done, or rather sought to be done, by shak- 
ing trays and revolving belts, the first svstem being 
embodied in {10 old St; nford patent, ana the latter 
in Cochrane's. The present patentees saw the de- 
fects in those devices and conceived of using a cylin- 
der to remedy thre Ih). Hence they interposed cl evlin- 
der (at first a smooth one) between the hopper and 
the battery. lis function was to reeeive the ore 
from the hopper and transport it to the battery. 
This was a new principle discovered. 


It had never been attempted before. | cylinder 


had never been soused. It was different from Stanford's 


tray: it was unlike Cochrane's’ belt, both in 


prine) le and in form. In a word. it was a novel 


diea, a new and useful invention. bi ing conceived 
this broad principle, viz: the insertion of a evlinder 
between the hopper and the batterv, the patentees 
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ciple. Said Lie iearnce Judge who decided this 
case, in a former case, Carter v. baker, (1 Sawy. ol): 

An infringement takes place wienever cl party 
“ovails himself of the invention of the patentee 
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“without such variation as will constitute a new dis- 
~ covery lt Is cl COPY of the thing deseri (| in the 
. specificat yt) of the | aienree, eithe 4 without Varla- 
“tion, or with oniy such variations as are consistent 
‘with its being in) substance the “athe thing.’ 

Now the appellees here have simply removed the 
ribs from our evlinder., That Is the sole change 
made. Is that such a variation as will constitute a 
new discovery ? If so, what discovery was it ?. No 


new result is accomplished, no new or better Way of 
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accomplishing the Siltne result. Both machines feed 
ore over a cylinder automatically by the drop of a 
stamp, and there is no pretense that they do any- 
thing else. They both do this in substantially the | 
same manner, by a driving mechanism receiving 
power from the Stamp. (one may be a better ma- 
chine than the other: but that is not a difference in 
principle. The invention is feeding ore over a cylin- 
der. That is its substance: that is its essence. Hence 
a itis immaterial whether the evlinder be corrugated, 
smooth-faced, or }) Iygonal. Those are all variations 
of one principle. 

Referring again to the case of Carter vy. Baker, 
(1 Sawy. 515), we find this language: “ The inquiry, 
“therefore, should be, whether the defendant's device 
“is in sbstance and effect a colorable evasion of the 
“plaintiffs contrivance, or whether it is really a new 
‘and substantially different thing. If the defendants 


a 


‘have taken the same general plan, and applied it to 
‘the same purpose and produced the same effect in 


* 


‘substantially the same mode, although thev have 

i ‘varied the form of construction merely, it will be 

2 ‘substantially in contemplation of the patent law, 
“the same thing.” | 

In all seriousness, we ask how can this language 
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EY this case? Is not the appellee’s device in substance 


and effect merely a colorable evasion of Ours? — Is it 
. really a new and substantially different thing? Have 
eg they not taken the same de neral plan and apple d it to 
the SLNLE purpose and produced the Sit effect in sub- 
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degrees. It 
s periphery, 
XIS. Hence 


Lhe meeting 
Y surface of 


MRE CR Soe me 


th i et le comlanenatt 


the ore before if Dasses into the hatter i \s the Ore 
‘<P - ; 


slides down thes] be PAaCh II will res] i}) the above 
mentioned cavity or depression, 


y +} ee ' a7 ' ° ] 4 a. 
When theeviinde) revolves LHAaL pariiculiar ore Wil 
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he precipit fed over tha periphery into Lie battery. 


: 
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and a second increment of ore will take its place, the 


operation being repeated indefinitely. Thus We see 
« " : 
that in Ap peri es feeder the ore, atl each turn of the 


eyvlinad le is caught in) cl pocket, cavity or depr Ss} M.oOn 
the periphery, where 1t is-held temporarily, and then 


4 ' . ? i ? ryv? ” . . ’ . ; ; . ' 
red lhito Thy battery. Phis ; AOE vtieally what iS doje 
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dd) OW) Perdaer, Phe Coria\ difference is in the con- 
iin of tha anwits That 4 ; ara diflarancea 
struction of the Cavities. atis amere cadillerence 


of form. ‘They are both intended for the same pur- 
pose. They both accomplish the same purpose in 
identically the same way. The cavities in each case 
act simply as cups or receptacles to hold the ore tem- 
porarily and prevent a LOW rapid feed 

Hence we say, even if the elaim of our patent Is 
limited to a evlinder having pockets, there is an in- 
fringement. 

When the question of infringement is criteally 


. ) } ' } | | 
analyzed, it SecClis to us to De pla mat beyond a doubt. 


Indeed the matter is so plain that we are well jus- 
tified in) doubting vhether t} C Cast Wis decided ar} 
the theory of non-infringement. There were several 
other defenses pleaded and ure don the li aring, hut 
it is not apparent Upon which of them the decision 
vas based. The learned Judge who made the decree 


is a most excellent judge in patent cases, and we are 


co ae | 
unwilling to intimate that he so far miseconceived the 
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elementary principles of pater law as 1 y decide this 
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the smooth cylinder is not an equivalent of the cor- 
rugated cylinder. He must have decided the case 


Ohl SOle One of the other defenses made. 


LT. 
ALLEGED ANTICIPATION OF THE INVENTION. 


Two prior patents are not up in the answer as 
anticipating the patent in suit. Those patents are 
those of CC. P. Stanford, No. 21,030, and Thomas A. 
Cochrane, No. 159,570. The first covers a shaking 
tray; the other a revolving belt. It is clear that 
they do net a ticipate us, But further, neither of 
said pare His wds offe red Li evide ice, Hence the de- 
fense of anticipation is abandoned by operation of 
law, and the rules of practice in patent cases, 


[I 1. 
ALLEGED Want or NOVELTY. 


This defense is disposed of in the same way as 
the foregoing. No notice was given, either by answer 
or otherwise. of the evidence that would be intro- 
duced on this point, and as a matter of fact, no evi- 
dence whatever was introduced on the subject. Hence 
the defense falls. 


Vv. 
ALLEGED AMBIGUITY OF THE SPECIFICATION, 
It is pleaded’ in the answer on information and 
belief: “That the description of the alleged inven- 


“tion, as set forth in the specification annexed to said 
“letters patent is incomplete and ambiguous, and that 


yt) 


“ said specification does not showthe method of mak- 
“ing and using the said alleged patented invention 
“In such full, clear, and exact terms as to enable 
“any person skilled in the art or science to which it 
“appertains to make or use the same.” (Record 
folio 20). 

This defense is scarcely worthy of serious notice. 
A mere inspection of the patent is an answer to the 
charge. But further: the witnesses testify that they 
could construct machines from the drawings and 
specifications of the patent, and such machines have 
been actually constrneted. 

Test. of Hendy, Record, fol. 38. 
Test. of Duffy, Record, fol. 57. 
Test. of Mars, Record, fol. 87-8. 
v. 
ALLEGED ARSENCE OF UTILITY. 

The answer denies that the invention is of any 
utility whatever. This objection Can scarcely be 
urged in seriousness. The term usefu/, when applied 
to inventions, means the opposite of hurtful, injur- 
vous, or frivolous. The degree of utility is immaterial. 
If the invention is not hurtful, injurious, or frivolous, 
but is capable of being used for a beneficial pur- 
pose, that is all the law requires. 

Lowe l] ve Le wis, (| Mason. 186.) 
Hoffheims v. Brandt, (3 Fish. 218.) 
Cox v. Griggs, (1 Biss. 362.) 
Tighman v. Werk, (1 Bond, 511.) 


Westlake v. Carter, (6 Fish. 519.) 

Many v. Jagger, (1 Blatch. 372.) 

Wilbur V. Beecher, (Z Id. 157.) 

Shaw Vv. Colwell, ( 1] Fed. Rep. fa 7 

Kneass we Schuylkill, ( Wash. J.) 

Stanley v. Hewitt, (17 Frank Jr. 2nd Series 
165.) 

Wontermute Ve Redington, (1 Fish. 259.) 

That our invention is capable of a beneficial use 
admits not of a doubt. The witnesses so testify, 
(Test. of Hendy, Reeord, fol. 47: Duffey, Record, fol. 
57: Mars, Record, fol. 88.) 


It was contended by appellee’s counsel on the 
trial in the court below that the Cusenbary and Mars 
in device is a worthless and impracticable device, and 
support of that assertion he cites the evidence to show 
that said device never went into public use. It is 
true that the appellant does not sel] this feeder to 
any great extent. 


The mere fact that he does not make these 
machines is of no moment. He is a large manu- 
facturer of ore-feeders, and is engaged chiefly in man- 
ufacturing another kind of patented feeder called 
“The Cl allenge, ° which he claims to be a much bet- 
ter feeder. That is the sole reason why.he does not 
push the Cusenbary and Mars device, and this he has 
a perfect right to do. 

It has been held that the fact of non-user of a pat- 
ented device by the patentee, because he had no ocea- 
sion to use it. is of no moment, (Waterman vy. 


*?. 
*?) 


Thompson, 2 ish. I61.): and one court has Lone so fur 


as to hold that a patentee may let his patent lie in 
the Patent Office without use, and no one ¢an in- 
fringe it. (tts v. Wemple, 2 Fish. 10.) 

But to settle this point bevond question, it is suffi- 
cient to observe that the appellees have used the 
invention and hence they are estopped to deny its 
utility. 

Sumpson Vv. Mad River. (6 MeLean, 603.) 
Vance Ve C'amphe I], (] lish. 435.) 
MeComb v. Ernest. (1 Woods, 195.) 


ke arney Vv. Mehigh V. RR. R. (82 Fed. Rep. 2). ) 
Vi. 
Error oF tuk TRIAL Courr IN THE ADMISSION OF 


CERTAIN TESTIMONY. 


On cross-examination of James A. Mars, one of 
the joint patentees and a witness produced by com- 
plainant, he was asked the following questions and 
gave the following answers, viz: 

“Q. 2. Then if I understand you right. the part of the in- 
vention which vou made was having the ribs put on the face 
of the feed-cylinder? 

‘Obj. (Objected to by complaintant as incompetent, irrelev- 
ant, and immaterial. ) 

“A. You Sir. 


‘Did you invent any other part of the machine? 


“Obj. (The same objection by complainant.) 
"i Bele.” 


Reeord fol. 93. 


~~ 
. 
~~ 


rom the foregoing it was argued by opposing 
counsel in the Court below, and we presume he will 
so argue here, that the patent being granted to 
Cusenbary & Mars as joint inventors, and the evi- 
dence showing that the only part of the invention 
made by Mars was the ribs on the evlinder, there- 
fore the patent must receive a construction which 
limiis it to ra evilinder with ribs, and does not cover 
a smooth evlinder. 

We seasonably objected to the questions and now 
insist on such objection. They were wholly incom- 
petent, irrelevant, and immaterial, as we shall now 
endeavor tt) shi W. 

According to ¢ ounsel’s theory hese questions were 
asked solely for the purpose of ascertaining the pro- 
per construction of the claim. He expressly dis- 
claimed any attack on the fact of joint livention. 
But such is not the proper way to construe a patent. 
The construction of patents is purely a question of 
law; and there are two, and only two sources to which 
the Court may resort in construing aclaim. In the 
first place,resort may be had to the drawings and speci- 
fication, where the patentee has undertaken to state 
what his invention is. If the invention is there 
shown, indicated, and described in clear and unam- 
biguous terms, so that its extent may be gathered 
therefrom, then there is no necessity to go outside the 
patent itself for extrinsic evidence, and no such extrin- 
sicevidence will be admissible. In such case the claim 
must receive such construction as will fully cover the 
invention there shown. The rule of law here is the 
same as incase of any other written Instrument, viz: 
where the meaning is plainly shown by the terms of 
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the instrument itself, parol evidence is not admissi- 
ble to vary or contradict those terms. In such case 


there is no room for construction. The document 

construes itself. It must be remembered that pat- ; 

ents for inventions are on the same footing as pat- | 

ents for land. They are written instruments—deeds 

—grants of conveyance emanating from the govern- 

ment, and are governed by the ordinary rules of con- 
struction applicable to all written instruments. 

If, however, the specification contains terms of 

such technical significatron and ambiguity as to 


render it impossible for the court to arrive at their 
exact meaning from the language alone, then re- 
course may be had to the evidence of experts, to 
explain those terms. In such case the extrinsi¢ evi- 
dence does not go to any specific questions of fact, 
as for instance, to the direct question, what did the 
patentee invent? But such evidence goes merely to 
the general fact, applicable not only to the particular 
ease, but to all cases, of what do those technical terms 


mean generally—-what is their signification in mech- 
: anics ?) Such evidence cannot be used for any other 
# purpose. Said Mr. Justice Grier in Corning v. Bur- 
“ den, (15 How. 252). “Experts may be examined as 
mer “to the meaning of terms of art on the principle of 
om i cuique in sua arte credendum, but not as to the con- 
ee “struction of written instruments.” 

The second rule is the following: 


ae If the language of the patent is plain and free 
from ambiguity and uncertainty, but as a matter of 
i fact, dehors the instrument, the actual invention 
made is narrower thanthe language on its face would 
imply, then recourse may he had to the state of the | 


lll Et 


art. The object of such evidence is to ascertain 
whether the patentee has invented the application of 
the principle itself, and is consequently entitled to 
claim the appheation of that principle under all 
forms and dimensions, or whether the principle was 
old, and he Invented only anew form of the applica- 
tion, and is therefore entitled to claim it only in the 
particular form shown in the patent. In other words, 
evidence of the state of the art is merely to show 
what was old at the time of the invention. ‘That 
must be eliminated from the patent, and the resi- 
duum will be the true invention made. 

The foregoing are the true and only rules laid down 
for the construction of patents. Let us apply those 
rules to the case in hand. 

There is no ambiguity or uncertainty in the lan- 
guage of the specification. There are no technical 
terms which require explanation by extrinsic evi- 
dence. Says the specification: “Our improvements 
“consist, first, in mounting a feed-cylinder upon a 
“movable frame or truck.” It would be idle to 
claim that this language needs any explanation. The 
Sy cification, as already shown, then pore ceeds to des- 
cribe in clear and precise language the best mode in 
which the patentees have contemplated the embodi- 
ment of their invention. They embodied it in a 
designated form, and did not disclaim other forms. 
As form was not of the essence of the invention, it 
covered all forms. Taking the language as it stands, 
we claim that it is perfectly plain, clear and specific, 
and there is no need for extrinsic evidence. Resort 
to the first rule of construction is all that is needed. 

Rut further, the evidence of the state of the art 
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which was given, confirms our construction. 


If such evidence had shown that smooth-faced cy l- 
inders had been used before in ore-feeders, then its 
effect would have been to limit the claim to a corru- 
gated evlinder, and that is the only means by which 
the claim could have been so limited. but the evi- 
dence showed that no evlinder of any kind whatever 
had ever been used in ore-feeders prior to this inven- 
tion. Cusenbary and Mars were the first to conceive 
of that idea. They were the first to devise a feeding- 
evlinder of any kind. 


Taking that fact into consideration, it follows con- 
clusively that the first claim of our patent covers all 
kinds of feed-cylinders, whether corrugated, smooth 


or polygonal. 


In view of the foregoing it was error to allow ap- 
pellee’s counsel to ask one of the joint patentees 
what part of the invention he made for the purpose 


of construing thre patent. 


lf they had denied the fact of joint nv ntion, the 
matter might have been different: and if they desired 
to do that, it was incumbent on them to set it up 
specially in their answer. (Walk. Pat. Law, section 
452.) But they expressly disclaim any intention of 
questioning the fact of joint invention. Having 
failed to do that, the fact of joint invention is bevond 
controversy, and the patent must be construed in 
the same way, and by the same rules as if issued to 
a single person. Toallow the objectionable questions 
would be to allow appellees to do indirectly what 


they are not allowed to do directly, for the eflect of 


~~ 


the questions would be virtually the same thing as 
denying the joint,invention. If it requires a special 
plea to invalidate the whole of a joint invention, the 
same reasoning would require a similar plea to in- 
validate a portion of the joint invention. 

In a word, counsel for appelles : have evolved a 
new rule of construction for a joint patent, different 
from any rule known to apply to an individual pat- 
ent. That rule consists 1n separating the Invention 
Into its constituent elements and asking one of the 
joint patentees what particular part he invented, for 
the purpose of limiting the claim to a device having 
that particular feature. (It must constantly be 
borne 1) lili! d that the questions were asked solely 
jor thie purpose of construmg thre pate vit.) But in Case 
of a joint patent, where the fact of joint invention 
is not denied, it is wholly immaterial what portion 
of the device each one invented. The invention is 
an entirety, aunit, a whole. It has no separate or 
constituent elements, as between the joint patentees. 
They are joint tenants, not tenants in common. 
The interest of each extends to the whole as well as 
to every part, They are Se1Z d per me et pe r fout, and 
not of separate estates. The hopper was not grant- 
ed to one: the timbers to another—the evlinder to 
the first, the ribs to the seeond. The patent was 
eranted to them jointly: and the atiempt to pick out 
the specific part which each one inv nted., for the 
purpose of showing that they jointly have ho right 
to proceed against infringers, 1s at once both a start- 
ling and novel innovation on_ the established rules 
of patent law. Take the case of a joint patent where 
there are two claims. The first may include the 


ms 
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matter suggested by One of the joint inventors, and 
the second that suggested by theother. This is not at 
all an unusual case. Yet if this new rule be correct, 
there never could be an infringement of the patent; 
for an infringement of neither claim would be an in- 
fringement of a joint invention. In answer to a suit 
on the first claim, the infringer would say to the 
patentees, “You did not jointly invent that claim, 
and, therefore, my machine does not contain any 
joint invention made by you.” And so likewise in 
a suit on the second clainr, a similar answer would 
come pat and prompt. Such an absurd result must 
be convincing of the fallacy of the argument. 


To recapitulate our objections to the questions 
asked of witness Mars, we say: 


1. The specification, being perfectly plain and un- 
ambiguous, and the proper construction of the claim 
being apparent therefrom, there was no necessity to 
go outside the patent for extrinsic evidence, and to 
allow such course was error. 


2. The only evidence outside of a patent allowable 
for the purposes of construction, where the specifica- 
tion is not ambiguous, is evidence of the state of the 
art; and questions addressed to a joint inventor as to 
what part of the invention he made is not evidence 
of the state of the art. 


3. To allow the objectionable questions would be 
to allow parole evidence for the purpose of varying 
the plain terms of a written instrument. 


4. To allow said questions would be establishing 
a new rule for the construction of patents, and one 


oo 
applicable to a joint patent but not applicable to an 
individual patent. 

In conclusion we respectfully ask that the decree 
be reversed and the case remanded to the lower 
court, with instructions to enter a decree in favor of 
the complainant. 

J. H. MILLER, 
J. P. LANGHORNE, 


Solicit Ts fe Tr appellant. 
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In the United States 
SUPREME COURT. 


JOSHUA TENDY, 


ERS LRON WORKS Er AL.. 


fd 


APPELLEES’ BRIEF. 


This action is brought upon Letters Patent. 
No. 140.250. bearine date June 24th. LS73. and 
vranted for an alleged = Improv piel in) ()re 
Stamp Feeders.” The patent was granted to 
Cusenbary and Mars, as joint inventors, and con- 
veved by them to the appellant. The deeree of 
the Cireuit Court was in favor of the defendants 


in the ease. and the bill was dismissed. 


The diswer of the defendant beth its the Issue 
and of the Letters Patent. as all eed in the bill. 


it dentes that Cusenbary and Mars were the first 


or original inventors of the alleged invention 
It denies the sufficiency of the specifications, and 
alleges that they are ambiguous and not sullicient- 
ly clear to enable a person skilled in the art to 
which the invention appertains to make or use 
the same. The answer also denies that the in- 


vention is of any utility or value, and 


denies 
that it has been introduced into public use, o1 
that the public have acquiesced in or acknow!- 
edged the patentees’ exclusive right to the same, 
and avers that the patented invention is wholly 
useless and inoperative and was never used for 
any purpose whatever. The answer sets up as 
anticipatory matter an earlier patent granted to 
Charles ¥ Stanford, and also another patent 
granted to Thomas A. Cochrane. The answer 


also denies infringement in very strong terms. 
Argument. 


The evidence shows that the patentees never 
made or used or tested their alleged invention. 
This was one of the numerous cases in which the 
parties applied for a patent for a mere idea or 
plan of a machine without ever having put their 
supposed invention into any practical or opera- 
tive form, or testing it by any mechanical con- 
struction of any kind, until after they had ap- 
plied for a patent, and not even then did they 


make any sufficient tests to demonstrate whether 


aon — why 


they had made an improvement or not. Even 
now the practicability of the plan shown in the 
patent rests in opinion alone, with the weight of 
opinion against it. The owner of the patent has 
long heen cl Manufacturer of ore feeders, but has 
never had confidence enough in the plan devel- 
oped in his patent to make an ore feeder like it. 
His language is that he thinks it would work, 
while his acts proclaim that he does not believe 


it will. and “‘aefs speak louder than words.” 


The history of the alleged invention is given 
in the te stimony of James A. Mars, one of the 


patentees. (Transcript, folios 85 to 97.) 


The patentees resided in California, and Mars 
was an assayer in San Francisco while Cusenbary 
had been a miner. Mars says that Cusenbary 
was the principal inventor, as all that Mars did 
was to furnish funds for obtaining the patent 
and advised putting the ribs upon the feed roller. 
About the time the patent issued Cusenbary 
went East and remained away from California a 
considerable time. While Cusenbary was away 
Mars had an experimental machine made. This 
was the first and only machine that any person 
ever attempted to make according to the patent. 
This machine was made in San Francisco, to 
demonstrate whether it would work as de-: 


signed or not. Mars only tested the ma- 


chine in San Francisco by passing coal 
through if ut first and afterwards rock 
quartz. Both coal and quartz were doubtless 
dry, and not in the wet condition of ore as it 
eomes fresh from the mine. lle showed it to as 
many as one hundred miners while he was ex- 
perimenting vith it at the foundry in San l’ran- 
eisco. This was the only machine that was eve) 
mule to test the invention. The parties con- 
veyed the patent afterwards to the complainant 


! 


Hendy; Hub so far cts eithe (>| the patentees OL 
their grantees were coneerned, the invention 
itself was abandoned with the making and test- 
ing of the first machine. That experimental! 
machine was not such a one as could be built in 
a quartz mill for practical purposes, and practi- 
cally it was an ‘“‘abandoned experiment” and 
nothing more. 


(See Transcript, at folio 96.) 
The appellees’ positions are— 


l. That the patent is a joint patent taken out 
on a joint invention, and that it has not been 
infringed by the defendants. 


LZ. That the patentees applied for and ob- 


tained ra patent ror a mere mechanical idea. 
and without havine made anv actual. practical 


invention. That the evidence shows that the 


machine deseribed in the patent and covered by 


‘ 
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the first claim,is impracticable, and will not do 
the work it was intended to. do. and that the 


matent is therefore void. \lso that the first 


' 


‘laim o the pat ‘it Ls Void ror the reasons that 1 

ne the ta line evlinder ona 

; — | : - 

truek whieh any mechanie could do without the 
“ererse of anve-ventive facuitre 5: and because 


rregation of devices, and ‘not 


James A. Mars, one of the patentees, was 
ealled by the complainant, and testified as to the 
yortion of the machine whieh he assisted in in- 


ventine., and swears he did not assist In invent- 
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ra combination to a Claim for a single element 


in order to reach the defendants maelii 


Nor is this all that the complainant seeks 10 
this case. The complainant's own evidence 
shows that the machine gotten up by Cusenbary 
and Mars, and deseribed in the patent, although 
patented, was, in fact, but an abandoned expert- 
ment. Mr. Mars testifies that he made the ex- 
perimental machine mentioned about the time 
that the patent issued, and made some tests with 
it in a foundry in San Francisco. -That he got a 
great many miners to examine it, and had a man 
employed to exhibit it. That he was satisfied 
it was a useful machine, but not one of them was 
ever put into a mill. The one built remained in 
the foundry. It was not put in a mill, because 
it was simply built to exhibit, and a new one 
would have had LO have been built for a mill. 
Nothing more was ever done with the invention. 
and about five years ago, Mr. Mars disposed of 
his share of the patent to the plaintiff, for what 
he says “he considered to be a valuable consid- 


eration,’ but he objected to telling what it was. 


[t appears from the complainant's own showing 
that the experimental machine Wiis tested cl 
great Many years ago, and from that time forward 
not another machine was ever made as deseribed 
in the patent, although ore feeders of other de- 
scriptions have been constantly made and used in 


great quantities, and there was a demand for the 


; 
; 
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Invention LO fil] if it had been 1 practical device 


This clearly brings the invention under the defi- 


nition of abandoned experiments, one of which 
it actually was, according to the authorities. 
White vs. Swayne, 7 Wall... 685. 
Howe vs. Underwood, 1 Fisher, 160. 


Swift vs. Whisen. 3 Fisher. 360. 


Neither did the fact that they had obtained a 
patent for it before any experiments were made 
prevent it from being an abandoned experiment. 


Gloucester 1. & G. Co. vs. Brooks. 19 Fed. Rep., 4206, 


ln spite of all this, the complainant has ob- 
tained the patent, and now attempts to hoist it 
into the position of a radical invention, that 
Covers a Lew principle of operation, by obtaining 


for ita strained interpretation as mentioned. 


The patent is for waprovements in ore feeders 
only. It has two claims. The second claim is 
fora combination of devices, which it 1s admit- 
ed the defendants have not infringed (See Trans- 
script, folio 37). where the complainant s counsel 
“nnounced that he did not claim that the second 
claim was infringed, He has made the same 


announcement on page /¢ of his brief on this 
appeal. 


On page 14 of the transcript it shows that the 
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bary and Mars Machine and ot | lefendants 
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machine. TQ look ~~ } \ (*) q birdie ‘ real Bit 


‘ } } . ; | . . , 
Court might wonder how anv claim could cove) 


sé 


‘the details of one model, and not cover the other 


The Cusenbary and Mars model, Ex. C.. és nof 


7 ° , j } ' " 
made like the patent, and the second claim of the 


patent does not cover either of the models. 


The entire contest in this case is over the first. 


claim of the patent, which reads as follows: 


The feeding cylinder I, mounted upon the 


movable timbers HH substantially as and fo) 


the purposes above deseribed.” 
The patent says: 


‘The eylinder I is made of cast metal, aad has 
: its outer surtace formed nto chambers oT depr S- 
: SiOns Wf which adie separated from each othe) ah 


‘ longitudinal partitions &.’ 


One question arises as to whether cl feeding 
eylinder, which is made smooth and formed with- 
out the chambers or depressions hip which form 
the periphery of the cylinder |, is the same thine 


as the cylinder I. 


ey 
— + 


* 


ee * = 


This question turns upon the eonstruction 


which is to be given to the patent, under the cir- 


enmstanees under which it was granted. 


ley i] ripeaul it _~ ii oth evlinder is not 


} 


if the evlinder with chambers. for 


riots reasons 

} } | P j . 

lst Because t] viden iirlvy shows that 

| rele j / sii-eis ij j /, if ji! / a fi 
; 

} su ‘ ‘ ' 

id h it pict it “ pe i _ peret iit 
nm bers in Villael Is al part nel ItLLOn 
ney CELT T) | bi \ 1) peri age i lf abana rt} them. 

>} | ’ oie ; m. } 
and e@laim in leu thereof a evlinde without 


ehambers. and 


P as 
ord, 


nd A 


The 


lars. for 


patent beng vranted to Cusenbary 


an invention made by them jointly. 


j 


and the evidenee showing that the only portion or 


ii 


ol anu rs which 


; : : ) . . . 
2 wvention mhich Mars (SSiSTe tii iuthing, was th, 


form the outside of the culinder L. the 


patent cannot he construed so us to leave out of it all 


ot that part which VMars assisted ln) ppvent. 


[tis well settled that a patent taken out by 


two parties as joint inventors for an invention 


which was made solely by one of the parties, Is 


void, 


and PIS 


Pers, 


1() 


Walker on Patents, Sees. 50 and ol, on 
pages 472 and 475. 

Barrett vs. Hal/, 1 Mason. 447. 
ug ‘* 1 Robb., 234 and 230, 

Stearns vs. Barrett, 1 Mason, 1935, on page 
L71. 

Stearns Vs. Burrett. Robb.. 115, L 16, L17. 

Stemmer’s Appeal, 58 Penn., 155. 

Ransom vs. Mayor of New York, Syllabus 
on page 253; and the testimony on last 


half of page 269. 


The Court here states the rule in the following 


concise language: 


‘It is also proper that I should say to you, 
‘ gentlemen, that if the invention patented by 
‘ the plaintiffs in this case, was the sole inven- 
‘ tion of one of the piaintiffs only, and not the 
* joint invention of both, the patent is void, and 
‘ the plaintiffs have no right to recover in this 


‘* action.’ 


If, therefore, the patent is construed to cover 
a machine made entirely as described in the pat- 
ent, excepting only that the feeding cylinder is 
made smooth and without the chambers forming 
its surface, the patent, under such construction, 
must be held to be void, upon the ground, that 


such a machine WUS the invention ot Cusenbary alone. 


and was not the joint invention of the patentees. 


| | 


James A. Mars, one of the patentees, was 


called as a witness for the complainant. 


His testimony is in the record, from folio 89 


to folio 98. At folio 91 he testified as follows: 


“(). Look at the model Exhibit C before you, 
‘and state what that is? 

“A. That looks like the machine we invent- 
‘ed, some. 

‘“(). Do you mean the machine described in 
“this patent, Exhibit A? 

‘A. That looks like it, yes. [am nota ma- 
‘ chinist nor much of an inventor, but this cylin- 
‘der having cleats or buckets across it, with this 
‘ clutch-wheel, is something like the machine 
that we had.” 

At folio 92 and following, he testified as fol- 


lows: 


‘“(. Suppose that you removed the ribs from 
“the feeding cylinder, how would the machine 
‘ work then ? 

oe Objection by Mr. Wheaton—! object to the wit- 
‘ness being examined as an expert, unless he is 
‘* shown to be one. 

“A. I donot claim to be an expert, sir. I! 
‘do not claim to be a machinist or an inventor. 


\iv position in this matter, as one of the paten- 


“ tees, was the financial part of it. and at the same 


‘ time when the machine was submitted to me in 


7 
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‘invention 1s more Mr. Cusenbarv’s than it is 


Lz 


its crude form, the suggestions that | made to 


Mr. Cusenbary oft having this change made— 


’ first he had a evlinder made without any 


thing to hold the quartz back, and / suggested 


° > ; ? , - 
it CletITS Mere fhere. 1] would 1] vent the (lis- 
‘ ; 


> . P " . ao ’ . ” as 
charge OT loose matter. silm\ trom pas- 
' Pe ‘ : 
sing over too rapiary, iS It- mich fai: OVer TOO 
>». ’ : i , ’ 1 P| j : . | , 
rast: and 7 the cleats wer pu fhere it might feed 


the battery In aA more regular and uniworm 


Inmanner. than a plain barrel. 


CROSsS-EXAMINATLION, 


» 
*(. Did you ever use thos’ ore feeders in 
mills 


ay % No. sIr. 


‘(. Then, if 1 understand you right, the part 


r or thr maa ntion mich Ou nuide Mths having thi ribs 


: put IL the face oft the teed cylinder ? 


er # Yes, sir. 
si (/. Lid you nV" ni (iit othe i part or the nurchije f 
e * No, sir 


“(. Looking at the defendants’ model Ex- 


: hibit L). You see that there are ho ribs On) 


the feed cylinder ? 
“A. I see that there are not. 


’ (). Then do YOu SUL anything mn tha de ti ndants 


‘ model which you helped to invent ? 


‘A. As far as the invention is concerned. the 


mine. He is really the inventor of the ma- 

* chine, and, as | stated before, ny part of the 
premises was the financial part of it, obtaining 
the patent for a certain interest in it: and th 
Sugg shion that | nade in velation to the cleats ow 

* Phat cylinde verve the only part that / had vy the in- 
penton. We consulted together hefore We 
nade the application for the patent, and | made 

*anumber of.drawings, crude drawings. before we 
ould get the idea to the model maker who 
made the model. 

(). ‘Phe question is now whether you see 
anything in this model. Exhibit D, which you 
personally invented or helped to invent, there 
being none of those ri>s upon the feed roller? 

*A. <All that | claim to have invented on 
this machine (Iixhibit €) is the eleats or 
huckets OT) the cylinder, ana there Is nothing 
in Kxhibit D lke them. 

*(). Then the question is easily answered ? 
a | say, No. That answer, however. 
should be modified. 

‘If | were shown that machine (Exhibit D) | 
‘ should elaim that it was the same invention. 
unperfect ; that this was the same machine that 
We invented, without the cleats or buekets (>) 


the cylinder. 


. /. Do HOU SHE anything aT th, model. kerhihit 


lf 


i D). which you personally invented oT hii ‘ned tn) MN- 
* vent 7 


ave My answer to that is. NO. 


Exhibit D is the model of the defendants ma- 
chine. The rule is thata patent, like every other 
written document, is to be construed in connec- 
tion and in accordance with the res geste or sur- 


rounding circumstances. 


In this case the circumstances exist and are 
shown without dispute or contradiction that -the 
patent was taken out by Cusenbary and Mars for 
a joint invention only, and also that the ribs upon thi 
cylinder was the only part of the machine which Mars 
assisted to invent, and also that the only cylinder 
described in the patent is a cylinder with ribs 
placed upon its outer surface so as to form 


chambers or depressions entirely around it. 


The language of the claim is “The feeding 
Cylinder I. oo ee 
substantially as described.” 

“The Cylinder I,” is *‘ described” in the speci- 


fications as follows. to wit: 


‘The Cylinder I, is made of cast metal and 
- has its outer surface formed into chamly vs or (le- 
‘‘ pressions, J J, which are separated from each 


‘ other by longitudinal partitions, K.” 


|.) 


Under these circumstances the appellees insist 
that the patent cannot be construed to cover a 
evlinder with a smooth surface not formed into 


chambers. 


The appellant in his brief assumes the position 
that as Mars assisted to invent a part of the ma- 
chine, that the patent was rightly issued to both 
patentees as joint inventors, and that the de- 
fendants could not show that they were not joint 
inventors without setting up such defense in the 


answer, 


The question as thus presented in appellant's 
brief is not the question which we present. We ° 
are not insisting that the patent was wrongfully 
issued to Cusenbery and Mars as joint inventors, 
nor do we say that they were not joint inventors, 


if any invention was made. 


The question we present, is a question of con- 
struction as to the patent, that is whether, under 
the circumstances, the patent being a joint patent, 
and granted to the patentees for a joint invention, 
can be so construed as to be a patent covering a 
different kind of device from any shown in the 
patent, when that different kind of device does not 


include any part of the jount invention patented. 


Of course the object of the construction of 


fg bm pen 
we 
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patents is to ascertain to what extent the patent 
can be construed to cover mechanical equivalents. 

[t is well settled that in many Cases a patent 
cannot be construed to cover mechanteal equiva- 
lents of the devices used. This occurs whenevet 
the Invention Is not an invent 1) | the levies 
itself, but only an invention of one particular form 


Ol the device. and the @ases are numerous where 


° ’ } 2% } 
parties have been iistiv limited to the one form 
’ } < ’ ait ] - } : P ae } ‘ : | 
of device described in the patent, whether sueh 
‘nol | 
devices are patented as single devices, or as an 


element in a patented eombination with othe 


devices. 


The rule is to take testimony and prove just 
what the patentees invented, that is colpre- 
hended within the description and claims of their 
patents. Then all mechanical substitutes o1 
equivalents that involve the invention are cov- 
ered by the patent. In this case the patent is 
limited toa jount TD) ntion. it ls shown by undis- 
puted evidence that 10 part of such joint bd ntion 
is involved in thy de fi ndants machine. either hy nie- 
chanical substitutes OF equivalents, Or WY, Litt wy. 
The cleats or chambers are left off of the defend- 
ants cylinder, and nothing is substituted in place or 
them. Nothing that Mars assisted to invent is in 
the defendants’ machine, nor is there in the de- 
fendants machine any substitute or equivalent of any 


thing that Murs assisted to invent. 


li 


In this particular instance Mr. Mars testifies 
positively and unequivocally that there 1s nothing 
in the defendants’ machine which he helped to 
invent, and his testimony is not contradicted, 
ior is its truthfulness questioned by either side. 
The appellant clans no right to cover the smooth 


. } : : } : ' ' . 
ling evirmnader of «a Pendants maehine excepl 


. sue —- . 
ripbed in the patent. Lh ‘eVIdenee GLIVell 


Liall - | 
Lil i Wit\ air iil nmareves i} thie i L- 
| made a f mvention and patented it, and 
| 


it also charges that the defendants infringed th 
peael biel pion thus patented, The chiiswer di nies 

bap ring ment, Lhe defendants do OT DIA what 
's described in the patent. Appellant tries to show 


Pil or what th 


; 


it they use a mechanical COU 
ytper pountly invented. The question aut Once 
irises, What did the parties jountly mvent ? ana 


mat are equivalents of sueh joint Ve ntion ? The 


eo 


evidence proves that the parties jointly invented 

cl ‘hambered cylinder instead of a smooth cylin- 

der. The entire invention which Mars assisted 

ino makine was the chambers on the surface of 

the cylinder. he consequence Is that ho eylin- 

ler ean contain the youn mvention of the 
] 1 


patentees unless that evilinde Plits the chambers 


on its surface in some form or other. We were 


IS 


not trying to prove that what is shown in the 
patent was not the joint invention of Cusenbar\ 
and Mars, but we were ascertaining whether 
there could be any thing in the defendants’ ma- 
chine that was not shown in th pre nf. that eould 
be an equivalent of the joint invention. We 


found there were none. 


The complainant himself testifies that there was 
710 equivalent of those cleats or ribs mn the hi ti ndants 
machine. (Transcript, folio 40, answer to ques- 


tion 40.) 


Another ground the defendants take 1s that 
the smooth cylinder is a different kind of cylin- 
der from the chamber and cylinder I, of the 


patent. 


The history of the case, as shown by the testi- 
mony including the patents in evidence, is that 
Cusenbary and Mars filed their application for a 


patent April 21, 1873, and it was granted to them 


on the 24th of the following June. 


About the same time Mars constructed an ex- 
perimental machine, and tested it in a small way 
at the foundry, where it was made and kept fora 
time onexhibition. More thana hundred miners 
examined it there. It was not such a machine 


as could be tested practically in a mining mill. 


Mr. Cusenbary was Hast, and the matter was left 
in the hands of Mr. Mars to manage. Although 
he had a good opinion of the machine, he could 
not induce any one else to invest in it in any form. 
The machine died there and then, and no ma- 
chine has ever since been built as deseribed in 


the patent. 


After the Cusenbary and Mars machine had 
slept the sleep of death for many years, and was 
resting in oblivion, other parties invented a new 
roller feeder. lt is not pretended that they had 
ever known anything about the Cusenbary and 
Mars machine. The new roller feeder was en- 
tirely original with the new inventors. They got 
nothing from the Cusenbary and Mars machine. 
[t is admitted that the new machine does not in- 
fringe the second claim of the Cusenbary and 
Mars patent. This helps to illustrate how en- 
tirely free its creators were from any influences 
which a knowledge of the Cusenbary and Mars 
machine might have had upon their minds in 


making the new ore feeder. 


In the new machine the cylinder is fixed in 
such a position that the line of the back of the 
hopper would, if extended, pass through the 
cylinder on a line just above its center. The en- 
tire cylinder is outside of the perpendicular line 


of ore as held in its position by the inside of the 


i 
' 
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hopper and gate A above. A SCV pie r was Cojle- 
nected with the front of the roll, vs ln keep if cleaned or 


met ore. mud. are, 


In this position the eylinder or roller B re- 
ceived very little of the weight of the ore, which 
rested mainly Upon the inclined bottom of the 
hopper, which acted as a chute on account of its 
inclination. The roller did not earry the ore. 
but operated more as a gate to regulate its flow 


The inelined back, or chute part of the hopper. 


; 


reaches out a considerable distanee in front of 


the vertical] line of the regulating Crate above 


The defendants roller is not mounted upon 
movable timbers. The scraper is shown by the 
testimony of Mr. Crandall to be a necessity. and 
that it could not be applied to the Cus mary and Wars 


chambered cylind g 


There are certain features about all ore feeders 
that are not new in either of these patents. 
[lendy testifies that they all worked by the ae- 
tion of the tappet, etc., etc. Also that one pat- 
ent (Stanford's) had expired. (Transcript, fols. 
A8 and 49.) 


The complainant's patent itself shows that the 
endless belt machines anticipated it. It says: 


‘ This feeding cylinder being made of cast metal. 
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‘will not wear out like the endless belts HERETOFORE 


‘USED IN THIS CLASS OF MACHINES. ete.. 


The Court cannot help knowing that the front 
end of the endl SS helt feeds th, Ore over the cylinder 
which Corr S the forward endl or th, endless helt. and 
th, ejutless hy /} woh i thy ore 12 ted out of if. ‘(8S Yies 
the é ract form and movement of the eylind ve and is Li 


that particular place (f smooth cylinder for all practi- 


enl purposes, 


Taking out of the Cusenbary and Mars patent 
the public knowledge of ore feeders which are 
shown on the face of the patent and by other 
evidence to be prior to their Invention, and there 
is nothing covered by either claim of the patent 
that is used by the defendants. The idea of the 
chambered cylinder is entirely discarded in the 
defendants’ machine, and they use a smooth cyl- 
inder in different compinations sand AL differ: rt 
effect. Defendants combine a HECESSULY scraper 
with their roller, which was not and could not be 
done with the chambered roller. Defendants’ roller 
is so placed as to be a regulating gate for ore, 
while the complainant's is an ore carrier. The 
Cusenbary and Mars machine was an actual prac- 
tical fudlure, while the defendants is an actual 
practical success. Complainant is in the business 


of making and selling ore feeders, and has owned 


the Cusenbary and Mars patent for many years. 


but has never made a single machine under it. 
[t was when he found that the defendants’ ma- 
chines were in successful competition with his 
best ore feeders that he dug up this pirtent, a 
rusty, worthless, almost forgotten contrivance. 
that had been dead and buried and in oblivion 


for many years. 


While not a single witness ever saw one of the 
patented machines at work in a mill (Transcript, 
folios 43, 54, 07 and 58, 74, 95 and 102), yet the 
defendants machines became a successful rival 
with the complainants “ Challenge Feeder,’ and 
he found it in competition with the *“‘ Challenge ” 
before he brought this suit. Crandall says that it 
is a better machine than the ‘“ Challenge,” and 
Hendy himself admits that they are in competi- 
tion with him, but that the patented machine 
never was. (Transcript, folios 45, 46, 99, 100 


and 101.) 


The pretense that the chambered roller would 
fill up with sticky oil, ete., and become a smooth 
roller, is not borne out by the evidence. It cer- 
tainly never did so in fact. The experimental 
machine made by Mars was not tested with wet, 
sticky ore. The best opinions offered, are that 


it would not do so, as the irregularity and differ- 


~~ 
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ent sizes of the broken ore would prevent. If it 
would do so, it would then be outside of the joint in- 
rention of Cusenbary and Mars, and outside of 


complainant's patent. 


The complainant is a manufacturer of ore feed- 
ing machines, and he would not testify that a 
practical machine could be made like his patent. 
He states that it could be. with modifications : that 
he has made roller feeders, but only with a smooth 
roller. 


See Trans., fols. 38, 45, 44 and 46. 


Ormand Crandall was a_ practical workman, 
who had built and used different kinds of ore- 
feeders, and was well informed from actual and 
large experience whereof he testified. That the 
wet ore is common, in actual practice, and that it 
will stick to the roller is testified to, not only by 
Crandall, but by several witnesses, including the 


complainant. It is not a disputed proposition. 


[t isa further indisputable proposition than an 
ore-feeder, to be practicable, must feed the ore 
to the mortars with regularity, for if it does not, 
the mortars will become empty and damages and 
destruction will follow. This, the complainant 


himself tells us. See his testimony at folio dl. 


As the ordinary wet and muddy ores would 


adhere to the rollers, it was necessary that a 
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scraper should be attached to the front, or point 
where the ore must leave the roller and pass to 
the mortar, in order to compel the ore to leave 
the roller at the right time and with regularity. 


+ | e | . . . . 
his scraper was an absolute necessity. 


Crandall further explains how the sticky ore 
will gather in the chambers of the patented 
roller, and, by being partly in the chambers be- 


yond the reach of the scraper, ‘and partly outside 


of the chambers. the pieces of rock of which the 


ore is composed will strike across the edge of the 
scraper, and the machine must stop or be broken. 
This explanation of Mr. Crandall is very obvious. 
The complainant's expert witnesses say that the 
ore will fill the chambers and form a smooth 
roller. These experts were not however practi- 
cal men, and did not see as Crandall did, that the 
ore, being irregularly broken fragments of rock, 
would not protrude equal distances and form a 
smooth surface. The scraper would no more 
pass through those masses of ore protruding from 
but partly buried in, the chambers, than would 
an ordinary shovel be forced straight down into 
a pile of the same kind of broken rock. This is 


obvious to every one. 


So far we have een treating the case as 


though the patent was for the chambered roller 


a a gua A 


asa single device. We do not, however, think 


' the claim can bear any such construction, but 


that it is a claim for a combination only. 


The claim is for— 
‘The feeding cylinder I. mounted upon mova- 
ble timbers al He. substantially (is, and for the 


woe Purpose Ss ahove deseribed.”’ 


The specifications referred to in the closing part 
ot the elaim explain se the purposes — of mount- 
Ing the eylinder l. Upon the movable timbers, in 


very plain terms. They say: 


* Our improvements consist, first, in mounting 
‘a feed cylinder upon a movable frame or truck, 
30 that it can be readily shi ifted from place to place, 
‘ when it is desired to repair the mill, and, lastly, 
‘of an improved arrangement for operating the 
” paw] rod by the drop of the stamp without the 


use of Springs. ’ 


The foregoing are the patentees declarations 
of what their invention was. It consisted of two 
parts. The first part was mounting a chambered 
feed cylinder upon a movable frame or truck, so 


that if could he readily shifted from place ln place ‘ 


This first part of what the patentees assert was 
the first part of their invention. 1s exactly cov- 


ered by the first claim of their patent, The 


cAT 


remainder of what they thus declare to be the 
other part of their invention is exactly covered 
by the second claim of their patent, and it is ad- 
mitted that the defendants do not infringe that 


second claim. 


The purpose above described, of so mounting 
the feed cylinder, is again repeated in the speci- 


fications as follows, viz: 


“HH are the foundation timbers upon which 
“ the feeding cylinder I is mounted. These tim- 
‘ bers are mounted upon rollers, so that the cylinder 


‘and frame can be moved about as desired.” 


We will repeat and put these portions of tlie 
patent together, the better to show the patentees 
own explanation of the part of the alleged inven- 


tions that was covered by the first claim, to-wit: 


‘Our improvements consist, first, in mounting 


-~ 
a 


' a feed cylinder upon a movable frame or truck, 


~ 
~~ 


so that it can be readily shifted from place to 


~~ 
-~ 


place, when it is desired to repair the 
—." 


‘In order to more fully illustrate and explain 


‘‘ our invention, reference is had to the accom- 
‘‘ panying drawings, forming a part of this speci- 


“oes. * * 
“ H,H are the foundation timbers upon which 


“ the feeding cylinder [ is mounted. These tim- 


- >. 


‘bers are mounted upon rollers, so that the 
‘ cylinder and frame can be moved about as de- 
‘ sired, 

‘* The cylinder I is made of cast metal, and has 
‘its outer surface formed into chambers or de- 


‘ pressions, J J, which are separated from each 


other by longitudinal partitions, Kk. 

‘“ Having thus described our invention, what 
‘‘we claim and desire to secure by letters pat- 
‘ent is: 


‘Ist. The feeding cylinder |, mounted upon 


the movable timbers H H, substantially as and 


for the purpose above deseribed.”’ 


It is too plain for argument, that there is 
nothing in the foregoing described invention vr 
claim that covers anything except the combina- 
tion of a chambered cylinder mounted upon the 
‘‘ timbers H H,” where they constitute a ‘frame’ 
and are mounted upon rollers so as to form a 
‘truck,’ and that there is nothing in this claim 
that is found in’the defendants’ machine. There 
is no such co-acting between the chambered cyl- 
inder and the rollers as to form a patentable 
combination. (See Transcript, folios 80, 68, 69, 
70. 

[t is also too plain for argument that the claim 
does not cover any patentable invention. Merely 


mounting a cylinder of any kind, that revolves 


28 


upon ordinary journals, upon an ordinary frame, 
is no invention, nor does the machine involve 
invention when the frame is mounted upon or- 
dinary rollers so as to make it movable from 
place to place. 

Pennsylvania R. R. Wo. VS. Locomotive Hugine 
Safety Truck Co., 110 U.S. 490, and the long list 
of cases cited by the Court as authority on page 
494. 

Hussey Vs. Hreelsior Manufacturing U0.. L LO U 


S.. 151, and pages 145 and 146. 


The patent is ambiguous if it attempts to 
cover anything more than a combination of the 
feed roller with the movable timbers. It being 
a combination patent, as we claim that it is, then 
of course by force of law each element is admit- 
ted to be old, and there is no infringement un- 
less both the elements were used by defendants. 
The elements of the claim are the movable tim- 
bers and the cylinder. The timbers are movable, 
as the patent explains, because they are mounted 
upon rollers. These movable rollers the defend- 
ants have never used, and therefore they have 
not infringed the combination. If the claim be 
construed to be for the combination, the case is 


easily disposed of; as— 


lst. The elements are but an aggregation, do 


, ie 


*)() 


not act conjointly, nor co-act upon each other, 
and do not form a patentable combination, and 
therefore this claim of the patent is void. And, 

2d. The defendants have not infringed, be- 
cause they have not used the combination. 
In fact, they have never used either the 
movable timbers [. l. Or the chambered 
cylinder claimed. They have not used eithe 
the combination or either element of tt. 
There is every reason for asserting that the 
claim covers the combination of the eylinder and 
timbers, instead of covering the cylinder itself, 
In the first place, sueh is the natural meaning to 
be given to the language of the claim. Inthe 
next place, the patent declares that the inventions 
CONSIST of unprovements in ore feed rs, and that the 
first improvement consists un mounting the cylinder pon 
«a movable frame or truck, so that it can be readily 
shifted from place lo place. The object of this part 
of the invention (and it is the only part that is 
claimed to be infringed) is to mount the entire 
feeder upon wheels, so that it can be * readily” 
shifted around. The movable frame or“ truck ' 
is mounted on _ rollers. The object of this 
part of the invention, as stated in the pat- 
ent, 1s not to feed the ore to the battery, hut 
it is to make the machine easy fo transport when 


no ore is being fed. The movable “truck” has 
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nothing to do with the process of the feeding 
of the ore. It is only used when there 1s nO feeding 
going on. Hence: either the movable * truck” 
is an element in the combination or it Is no part 
of the invention and the specifications of the 
patent are false. The claim'is “the feeding 
cylinder I, mounted upon the movable timbers 
H H, substantially as and for the purposes de- 
scribed.” The only “purpose described” for the 
mounting is to faciliate the moving of the entire 
feeder when it is not Seeding ore. This purpose Can 
not well be ignored. The patent shows that not 
only the cylinder, but the hopper and entire 


feeder is carried upon the “truck.” 


Besides what the patent states the complainant 
Hendy says that ‘‘the main feature of the inven- 
tion is the mounting of the cylinder upon a 


movable frame.” Transcript, folio 36. 


Appellants’ counsel also considers the claim as 
a combination claim only, and that the elements 
were combined for the purpose of making the 
machine “portable.” Pages 13 and 14 of his brief 
distinctly so declares. On page 14 the brief 
says in reference to the feed cylinder of the pat- 
entees: ‘They saw fit, however, to claim it only in 


‘* combination with a portable feeder, thus restricting 


Bn Oe 


‘ the claim to that extent. But the claim is none 
‘ the less valid, and we are willing to accept that 


es construction. | 


The explanations of Hendy, Duffy and Wood- 
bury, as to the principle and operation of the 
whole feeding machine that is shown in the patent, 
are irrelevant, since the patent does not cover 
the machine as a whole. Besides this, the whol 
machine includes a// the parts Ve ntioned in the COli- 
hination of its S¢ cond claim. which if is admitted the 
defendants have not infringed. ‘The combination of 
the first claim which it is claimed that we have 
infringed is not explained by the experts to any 
appreciable extent. In fact, it needed no ex- 
planation, and hence expert testimony was out 


of place in the case for any purpose. 


We clain, therefore, that the first claim of the 
patent is void, because it was not invention to 
mount the feeder upon rollers. (See Transcript, 
folio 69.) Also, because the claim covers an ag- 
gregation only, and not a patentable combina- 


tion. 


We also claim that there was no infringement, 
because the defendants did not use any timbers 
or frame that was mounted upon rollers, nor any 


‘truck’ in any form; neither did they use any 


ye 
2 


chambered cylinder, nor did they use the com- 


bination claimed in the said first claim. 
' 

’ + . ' 

Respectfully submitted, | 


M. A. WHEATON, 


(‘ounsel for Appellees. 
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IN THE 


Supreme Court 


UNITED STATES. 


OcTOBER “TERM, 1887 


No. 278. 


JOSHUA HENDY, 
| Appellant, 
- 
GOLDEN STATE MINER’S 
IRON WORKS er at... 
Appellees. 


APPELLANT'S REPLY BRIEF 


The brief filed on behalf of appellees is so loose 
and disjointed and so inartificially arranged, that 
it is a matter of no small difficulty to frame a 
methodical reply. However we shall do the best 
we can in that regard. 

Counsel begins his “Argument (p. 2) with the 
assertion. “The evidence shows that the patentees 
“never made or used or tested their alleged inven- 


“tion. 


This is a bald assertion wholly unsupported by 


the evidence. And rioht here Wwe di sire to eall 
the Court’s attention to the fact that in a very 
few instances only does counsel give any references 
to the Record to support the assertions made by 
him in his brief. At different places in said brief 
he states that the invention ts for ‘‘a mere idea’ 
(]). 2): that the practicability of the plan shown in 
the patent rests In opmion alone, with the weight 
ot opinion against it (J). 9); that the machine was 
not tested with wet ore (p. 4); that the invention 
was an abandoned experiment (p. 6); that the 
ower hever had suthcient confidence in it to build 
a single machine (p. 3); that the model Exhibit © 
is not made like the patent (p. 8); that a cylinder 
with chambers would not he al practical operative 
device (Pp. :). Besides the foregoing, many other 
assertions are founded in appellees’ brief which are 
wholly unsupported by the evidence. 

As there Is ho methodical arrangement of the 
so-called defenses found in appellees’ brief. We 
shall endeavor to arrange them ourselves so as to 
frame an intelligent answer thereto. 

As near as we can figure out, appellees’ posi- 


tions are the following : 


That the patented invention was 
never tested in any manner and the best 
opinions show that it is wholly inoper- 


ative and impracticable, of no utility 
whatever, and nothing more than an 
abandoned experiment. 

This defense IS not true as matter of tact. Both 
inventors Were practical mining bled. Mars being 
ah assayver of ores gna Cus bar a miner (fol. 86, 
ques. 6,7 and 8). They built one machine (fol. 
87, ques. 12). [t was full working size (id. ques. 
Bas anc ti sted the Invention, it worked satistac- 
torily to everv mining man who saw it (fol. 88, 
Ques, 17). Kirst ran coal through it, then quartz, 
nore than il hundred miners Saw it (idl, ques, Ls, 
19). ‘The test was satisfactory to all (fol. 89, ques. 
21, 22). The patentees were poor and needed 
money. They had no funds with which to manu- 
facture the machines, and SOOT) atter the vrant ot 
the patent they sold it to Joshua Hendy (fol. 90, 
(ules, 29, 26, 27). Patentee Mars Says: L sold it 
‘heeause wanted money; that Is why ] sold it: 
“not that [ did not think it a useful machine, but 
“TI didn’t have the means to push it, and it takes 
“money to push any kind of a patent. You have 
“oot to build machines and introduce them, and | 
“did not have money to do it’ (fol. 90, ques. 27). 
“We did not manufacture them from sheer inabilty 
"on our part (fol, 95. Cyl . 228 

From the foregoing it is perfeetly clear that the 
fea ure of the patentee Ss TO introduee the Invention 


is no evidence of its lack of utility 
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The fact that the purchaser of the patent, Joshua 
Hendy, did not make the machines 1s of no mo- 
ment. He was engaged in making ore-feeders of 
a different kind, called the “Challenge,” which he 
considered not only better than these, but the best 
In existence. He had a perfect right to buy up 
patents for competing machines so as to get them 
out of competition (see lVatlerman v. / honipson, Z 
Fish, 461. Prtts v- Wemple, Id. 10). 

Further, the evidence shows that the patented 
feeder Is a practical operative device. Complain- 
ant Hendy SO testifies (fol. TK ques. 24 et Scq). 
Mr. Hendy is an expert in ore-feeders, and per- 
haps knows more about them than any other man 
on the Pacific Coast. His opinion is entitled to 
weight. The witness Duffy testifies that the two 
cylinders are mechanical equivalents (fol. 56, ques. 
23) and that the corrugated cylinder would per- 
form the functions claimed in the patent (fol. 57, 
q. 25). The witness Woodbury testifies that the 
patented feeder is a practical operative device and 
is better than the smooth cylinder (fol. 73, ques. 
10; fol. 78, ques. 34, 9, 6, 7, 8). 


In view of the foregoing, it is idle for counsel 
to assert that the patented feeder is not a prac- 
ticable operative device, but is an abandoned ex- 
periment. His solitary witness Crandall is him- 
self an infringer, having made the machines for 


respondents, and hence his testimony is not en- 


titled to much consideration. 


iT. 


That the invention is anticipated by 
the endless belt patent of Thomas A. 
Cochrane. 

This is set up tn the answer; but, as stated in 
our opening brief, /Azs patent was not offered in evt- 
dence. Counsel seeks to avoid this difficulty by 
saying, at page 21 of his brief: ‘The Court can- 
“not help knowing that the front end of the end- 
“less belt feeds ore over the cylinder which ear- 
‘ries the forward end of the endless belt, and the 
“endless belt where the ore is fed out of it as 
“sumes the exact form and movement of the cy- 
‘“‘linder, and Is 1 that particular place il smooth 
“cylinder for all practical purposes.” From this 
he argues that the patent in suit is anticipated by 
the endless belt patent of Cochrane. What is the 
ground for the above assertion we fail to perceive. 
Certainly it is not a matter of which the Court 
ean take judicial notice, and the patent itself is 
not in evidence. Counsel is asking this Court to 
decree a patent in suit to be anticipated by a prior 
patent, when there is no evidence to show what 
the prior patent is except the counsel's own state- 


ment in his brief. 
[1] 


That the smooth cylinder is not an in- 
fringement of the corrugated cylinder. 


6 


This Is another position advanced by appellees, 
We have already discussed this question at length 
in our opening brief, and we refer the Court thereto. 
There is an additional point, however, made by 
appellees, which we will devote a word to. It is 
claimed that the smooth cylinder is a different 
kind of cylinder from the corrugated, because it 
has a scraper connected with it to keep it cleaned 
of wet ore and mud (see appellee's brief, pp. 18- 
22). This fact is claimed to ‘protect them from 
infringement. in other words, the appellees have 
used all the elements of our invention, but have 
added thereto another element to make the device 
work better. A bare statement of the proposi- 


tion is its own refutation. 
LV. 
That the first claim is void because it 
is for merely mounting a feed cylinder 
on a truck, which any mechanic could 


do without the exercise of any invent- 
ive faculty. 


Counsel assumes that each of the elements of 


the patented combination was old. In this he is 
wrong. 

In Patent law there.is a class of combinations 
in which one of the elements may be new and the 
others old. Judge Clifford, in giving his famous 


classification of machines, defines as one of those 


-_ 


classes, “Machines which embrace a new element 
“and a new combination of elements previously 
“used and well known.” 

Union Sugar Refinery v. Matthiessen (2 


Kish. 605). 


And so likewise in Lee v. Blandy (2 Kish. 93), 
Judge Leavitt referred to the same kind of com- 
binations. 
See also 
Sellers v. Dickinson (6 Ene. L. & E. 544). 
American Co. v. Sutherland (5 Bann. & A. 
345 ). 3 
Gallahue v. Butterfield (5 O. G. 64). 
kx Parte Baker (Com. Dee. 73, p. 127). 


Now, in the case at bar the feeding cylinder 
was a newelement. /¢ had never been used 1K ore- 
feeders before. Cusenbary aud Mars invented it. 
Their invention did not merely consist In mount- 
Ing a feed cylinder On movable timbers, but also 
consisted in devising the cylinder itself. Their 
claim 1s of that kind of combination claims spoken 
ot by Judge Clifford and above referred to. (‘oun- 
se] argvues that it required nothing more than or- 
dinary mechanical skill to mount a cylinder on 
movable timbers. That might be true if feed cyl- 
inders were old and well known. But such was 
not the case. Cusenbary and Mars were the first 


to use a feed-cylinder of any kind. It was not an 
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old element. The invention did- not consist In 
uniting two old elements into one combination; 
but it consisted in the invention of a distinctly 
new element, never known or heard of before, and 
uniting it with an old element into a combination. 
The patentees were entitled to claim the cylinder 
as a single element, had they seen fit to do so; 
but they have claimed it in combination with an- 
other element. The case is similar to that of 
Russell & Irwin Manuf. Co. v. Mallory (5 Fish. 
‘632), where the invention was a latch, so con- 
structed that without taking it out of its case, it 
could be turned over and made adjustable for 
either a right-hand or left-hand door. The claim 
was: “The combination of a lock and latch when 
“the latch-bolt and its operative mechanism are 
“arranged in a case or frame independent of the 
“main case, and constructed so that the latch-bolt 
“may be reversed, etc., without removing said in- 
“dependent case from the main case.” 

The latch was entirely new. It was never 
known before, and the patentee was the inventor 
of it. It will be observed, however, he did not 
claim it as a new element, but claimed it in com- 
bination with other elements, which were old. 
The Court held that the latch being new, it was 
open to the patentee to claim it broadly as a single 
element, in whatever possible combination it 
might be used, and he was also at liberty to claim 


it, as he had done, in combination with other 


v 


elements. He had unnecessarily restricted his 
claim, but it was none the less valid. 

This Is our case exactly. ( ‘usenbary and Mars 
were the inventors of the cylinder. They were 
entitled to claim it broadly as a single element, in 
whatever connection used. But having claimed 
it in combination with other elements renders the 
claim none the less valid. 

V. 

Question of Aggregation. 

lt is contended that the disputed claim is an 
aggregation, and not a patentable combination, of 
elements. This contention is in our judgment 
wholly frivolous, as will be readily seen by a ret- 
erence to the authorities. 

A combination exists where several elements, 
united in one machine, co-act in the production of 
of a single ultimate result. Each element enters 
into and modifies this result. Mr. Justice 
Matthews, in speaking of the elements of a com- 
bination, has graphically said: “They must be 
‘“Joint-tenants of the domain of the invention, 
‘seized each of every part Aer ny ef per tout, and 
“not mere tenants in common with separate inter- 
“ests and estates.” (Pickering v. McCullough, 13 
QO. (x. 818.) 

Aggregation, on the other hand, is mere juxta- 


position of parts. It is where several elements 


LU 


are brought together in one machine and each one 
produces its separate and appropriate result with- 
out aid from the others. As many results are 


produced as there are elements. No single ulti- 


mate result is produced, but merely the sum of 


the separate results of the various parts. Thus in 
Flailes v. Van Wormer (20 Wall. 353), the pa- 
tentee took a hre-pot from one stove, a revertible 
flue from another and a feeder from a third, and 
united them all together in a new and improved 
stove. But these three elements did not bring 
about a common result. One radiated the heat, 
another carried off the products of combustion, 
and the third eeconomized the fuel. Each acted 
separately ; each produced a separate result. Any 
one could be dispensed with without impairing the 
value of the others.’ Hence there was a mere ag- 
gregation. 

And so likewise in S/awson v. Grand St., Pros- 
pect Park and Flatbush R. R. Co. (5 Bann. & A. 
210; S. C. 17 Blatch. 512), it was held that the 
placing of a window in an ordinary street-car fare- 


box was a mere aggregation. 


Another familiar instance is the lead pencil - 


case of Reckendorfer v. Faber (92 U.S. 347); and 
also the fire-lighter case of Alcott v. Young (16 
Blatch. 134); and the patent office has repeatedly 
held that mere assemblage of different tools on 


one frame or handle is aggregation. (x parte 
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Castle, Com. Dee. 1873, p. 132; Za parte Morse, 
id. 81.) 

The best instance of the distinction between a 
combination and aggregation is found in the dif- 
ference between a chemical compouwud and a me- 
chanical mixture. Bring together in proper pro- 
portions two elements which have a chemical 
affinity, as for instance chlorine gas and caustic 
soda. They will unite and form a new and differ- 
ent substance, to-wit, chloride of sodium, or com- 
mon salt. But bring together two elements which 
have no affinity, as for instance chalk and pow- 
dered glass, and they never will unite. Into how- 
ever close a juxtaposition vou bring their atoms, 
they will always remain the same substances 
chalk and glass. 

It is also to be remarked that it is not material 
in what proportion each element contributes to 
the ultimate result in a patentable combination. 
If it contributes thereto in any degree whatever, 
that is sufficient. 

Apply these principles to the claim under con- 
sideration. The object of the movable timbers Is 
twofold : first, to support the cylinder and hopper; 
second, to move it from place to place. The cyl- 
inder would be useless without supporting timbers. 
[t is not self-operative. It could not be suspended 
in mid-air. Hence the timbers materially con- 
tribute to the ultimate result, which is feeding 


ore over a eylinder. 


= 


Thus, in the ease of A/cAzsson v. Carurick (19 


Blatch. 158), the invention consisted of an im- 


proved pill-machine, consisting of a series of 


moulds or receptacles for holding the pills and a 
comb-bar provided with downwardly projecting 
teeth containing needles. Pills were placed in 
the moulds, and by means of a suitable mechan- 
ism, the comb-bar advanced and the needles 


pierced the pills and lifted them out of the 


moulds. The claim was for “the combination of 


the moulds A with the comb-bar Bb,” ete. It was 
contended that this was an agyregation, because 
there was no co-action between the moulds and 
the comb-bar. But the Court upheld the com- 
bination, because the moulds held and supported 
the pills while the needles pierced them. At the 
moment of impalement there was a_ conjoint 
action. 

And so likewise a machine for driving nails, 
which consisted of spring-jaws for holding, and 
plungers for driving the nails, was held by this 
Court to present a case of legitimate combination. 
(Wicke v. Ostrum, 103 U.S. 461.) 

Our case is not different from the foregoing. 
The timbers hold and support the cylinder and 
thereby contribute to the ultimate result, which 
is feeding ore over a cylinder. The combination 
of the cylinder with a new and particular construc- 
tion of the journals, or the shaft, or the hopper, 


would be legitimate. Then why not the eombin- 
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ation of the cylinder with the supporting timbers ? 
When the cylinder revolves and feeds ore, the 
timbers materially assist in the work. They co- 
act with the cylinder in the same way as the pill- 
moulds and spring-jaws above referred to. The 
fact that they are capable of another function, viz., 
mobility, does not destroy the patentability of the 
combination. True, that function is not exhibited 
when the cylinder is In operation, but the function 
is still there, the timbers are still movable, that is, 


capable ot ben moved. The Cases are numer- 


ig 
ous where one element Is capable of a double use, 
Thus, as was said by Mr. Justice Hunt in Recken- 
dorfer Vv. Laber (supra): | 

“A stem-winding watch-key is another instance 
(of combination). The office of the stem is to 
hold the watch or hang the key to the watch; the 
othee ot the key IS to wind it. When the stem 
is made the key, the joint duty of holding the key 
and winding the watch is performed by the same 
instrument, a double eftect is produced ; or a 
double duty performed by a combined result. In 
these and like Cases the parts co-operate to pro- 
duce the final result. The result comes from the 
combined effect of the several parts, not simply 
from the separate action of each, and is therefore 
patentable.” The mere fact that when the stem 
was not being used as a key, that function was 
latent, was immaterial. And so likewise in a sew- 


ing-machine, where one part advances the cloth 


14 


and the other forms the stitches; and in a saw- 
mill where the frame advances the log and the 
saw cuts it, we recognize patentable combinations. 
In the first case, the feeding device performs two 
functions—it advances the cloth up to the needle 
and then holds it beneath the needle for the stitch 
to be made, and in the saw-mill, the frame ad- 
vances the log up to the saw and then holds it 
there for the incision. | 

It is to be remembered here that in a combin- 
ation it is not esssential that the various elements 
act simultaneously. They may act successively. 
Said the Court in Hloffman v. Young (5 B. and A. 
316): “By the term co-operate, however, the 
“Courts do not mean merely acting together or 
“simultaneously, but unitedly to a common end 
‘‘a unitary result.” And to the same effect are the 
following: Forbush v. Cook (2 Fish. 668); Herring 
v. Nelson (14 Blatch. 293); 7Joe v. Cottrell (5 B. 
and A. 260); Brrdsell v. McDonald (6 O. G. 682). 

In the case at bar not only.do the timbers ac- 
tually co-operate with the cylinder during the 
feeding process, so far as supporting the cylinder, 
but they also co-act with the cylinder in carrying 
it from place to place. This action is: not simul- 
taneous with, but successive to the action of the 
cylinder, within the language ot the case cited, 
supra. The cylinder must be carried or moved to 
the battery before it can operate. That is a part 


of the operation of the entire device, and in this 


ld 


sense, too, the movable timbers contribute to the 


ultimate result of feeding ore, just as in the sew- 


ing machine case, where one element advances the 
cloth to the needle, and in the saw-mill where the 
frame moves the log to the saw. In all of these 
cases the functions of the several elements are suc- 
cessive, not simultaneous, but they unitedly pro- 
duce one ultimate result. This is all that the law 
requires for a patentable combination. 
vi 

Alleged ambiguity of the specification. 

This point has been fully discussed in our open- 
ing brief, and it will not be necessary to advert 
to it further at this point. 


In closing this brief, we desire to emphasize 


and eall attention to a point made in our opening 
brief and contained between pages 27 and 29 
thereof, which is this: If the Court should con- 
strue the claim of our patent to cover only a cor- 
rugated, and not a smooth cylinder, still there is 
an infringement. It will not be necessary to re- 
peat here the argument used there: and hence we 


shuply refer to it. 
Respectfully submitted, 


JNO. H. MILLER, 
J. P. LANGHORNE, 
Solicitors for Appellants. 
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THE ARKANSAS VALLEY SMELTING CO. VS. THE BELDEN MINING Co. I 


| Pleas in the Cireuit Court of the United States for the Dis- 
trict of Colorado, sitting at Denver. 


Be it remembers d, that heretofore and on. to wit. the 27th day of 
Mareh, A. D. 1883, came The Arkansas Valley Smelting Company, 
by Charles HH. Wenzell, sq... its attorney, and filed in said court its 
complaint, and sued out of siild court a writ of summons against the 
Belden Mining Company. 

And the said complaint is in words and figures as follows, to wit: 


( omplaint. 


UNITED STATES OF AMERICA. | 
District ol (»lorado. } 


In the United States Cireuit Court in and for the State of Colorado. 


THe ARKANSAS VALLEY SMELTING COoMPANY.a ¢ orporation, Plaintiff, 
is, 


Tue Beitpen Mininc Company, a Corporation. 
The plaintiff complains and alleges: 


1. That the amount in controversy In this action exceeds the sum 
of five hundred dollars, exclusive of costs. 

2. ‘That plaintiff is a corporation, organized and created 

2 under and by virtue of the laws of the State of Missouri, for 

the purpose of buying, selling, sampling, reducing and smelt- 

ing ores, and doing business in the State of Colorado by virtue of a 
complhance with the laws thereof. 

>. That cle fendant Is il corporation organized and created under 
the laws of the State of Maine, for the purpose of mining lor ores 
and doing business in the State of Colorado, by complying with the 
laws thereof. 

tL. That the defendant COMpany Is, and at the time of the entering 
into by it of the matters and things hereinafter stated and set forth 
was, the owner of a certain proup ot mines in the Battle Mountain 
Mining District, county of Summit (now ——-), and State of Colo- 
rado, and was and Is engaged In mining and operating the same. 

5. That before and during the month of July, A. D. 1881, one C. 
HH. Thompson Wis the general manager and re pres ntative of the said 
defendant company, having charge of said mines, working and ope- 
rating the same, and having charge and disposal of any and all ores 
belonging to the said defendant. | 

6. That on, to wit, the 12th day of July, A. D. 1881, at Leadville, 
in the cOounLY of Lake, and State of Colorado, the defendant com- 
pany, by and through the said C. H. Thompson, general manager 
and agent of and for said defendant, made and entered into a 
certain contract in writing, with Billing and Eilers, the predecessors 

and assignors of this plaintiff, by virtue whereof the defend- 
3 ant then and there agreed and contracted with the said Bil- 
ling and Eilers, plaintiff's assignors, to sell them ten thousand 
tons of carbonate lead ore, and that said Billing and Eilers in con- 
sideration of said sale, then and there agreed to pay the defendant 
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for the said ores so Sold, the following price, VIZ., Upon the basis here- 
inafter mentioned by the closing New York quotations, for silver 
and common lead, on the day of delivery of sample bottle. For the 
lead contained n sald .ore when common lead sells in New York 


For 4} cts. or less per pound CNSR .25 ets. per unit. 
()ver - | Cts. to 43 CLs. pel ” atl aa “ $4 
- oa Oe 
” 4} te ry = : o ane a it Pade Oa i : 1() 
o cts. per pound. esdllaecin 45 


And for the silver contained 1) sid Ores, live (<>) per Cent less 
than New York quotations, after deducting from sueh prices for 
working charges, $10.00 per ton of ore, When ore contains no more 
silica than Iron. 
$11.00 per ton of ore. when ore contains 5%Y% more siliea than iron. 
STP 50 - - é LOY rT 66 
$12.00 " ” . ' lay 
$12.50 % _ . . WOVY, 


And the defendant did then and there further agree, in consider- 
ation thereof, to deliver said ore at the smelting works of the plain- 
tiff’s assignors, said Billing and Eilers, in Leadville, Lake county, 

Colorado, at its own cost and CAPCHse, the delivery of said 
ore to commence as soon as the railroad from Leadville to 

Red Clif, Summit COUNTY, Was completed ; nic thereupon 
said defendant agreed to deliver to the said Billing & Eilers fifty (50) 
tons of ore a day, or at its option, any greater number of tons per 
day. That said railroad was completed on or about the first day of 
January, A. D. 1852. 

7. And plaintiff further alleges.that under and by virtue of said 
contract the defendant, at the completion of the said railroad aforesaid, 
at once began to ship ores to the said Billing and Eilers, plaintiff's 
predecessors and assignors, at their smelting works, in the county 
of Lake, and State of Colorado, and shipped one hundred and 
seventy-six and ;',%; tons, to the said Billing and Eilers 

8. That on or about January 1, A. D. 1582, the said firm of Bil- 
ling & Eilers was dissolved, and the said contract and the business 
of said firm was transferred, sold, and assigned to G. Billing, and 
that said defendant continued shipping ores under said contract to 
the said G. Billing, the successor of the said firm of Billing & Kilers, 
and shipped to said G. Billing eight hundred and ninety-four 44% 
tons of ore, making a total on one thousand and seventy one 7,4 
tons of ore delivered under said contract, of the value under said 
contract of, to wit, thirteen thousand dollars. That all of said ore 

was delivered between the 12th day of December, A. D. 15851, 
o and the 12th day of February, A. D. 1882, and paid for. 

9. That defendant failed to ship any ore after said 12th 
day of February, A. D. 1882, as it ceased mining and operating its 
said mines, for reasons arising out of complications in its affairs. 

10. That on or about the first day of May, A. D. 1882, the said 
contract of defendant, was for valuable considerations assigned, sold, 
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and transferred by the said G. Billing, successor and assignee of the 
firm of Billing & Kilers, to the Arkansas Valley Smelting Company, 
the plaintiff herein and successor of the said G, Billing. | 

ll. That on, to wit, tHe Ist day of November, A. D. ISS2. the de- 
fendant retused and declined to recognize or py rform its said Col- 
tract, so held by plaintiffs, and notified the plaintiff that it should 
thereafter consider the said contract cancelled and annulled. 

12. That in cohseq uence of the failure and retusa! of the cle fend- 
aunt to fulfil and yr rform said said contract, th plaintiff has been 
damaged in the sum of one hundred thousand dollars. 

Wherefore, plaintiff prays judgment: for the sum of one hundred 
thousand dollars and costs of suit. 

(S’o'd) CH. H. WENZELL, 
Atty for Plaintiff. 


(} STATE OF COLORADO. | 
(ounty of Lake. tne 
Charles ‘T. Limberg, being first duly sworn, saith that he is the 
agent and hiahaver of the pleuanitifl above Pbekdiie dl. tliat he has heard 
read thy OVE Ct mplaint, ana knows the contents thereof, and that 


the sume is true of his own knowledge 


(S’o'd) CHAS. LIMBERG. 


Sworn and subseribed before me this 25d day of March, A. D. 
ISS5. 
| SEAL. J. bE. McGREW, 
Notary Publie. 


Endorsed: No. 1152. Cireuit Court U.S. The Arkansas Valley 
Smelting Company vs. The Belden Mining Company. Complaint 
liled Mar. 27, 1885. Sod Edward I. Bishop, Clerk. Ch. H. Wen- 


Zell, Leadville, Colo., Att'y for Plaintifl 


And thy 


» said summons Is 1n words and fiwures as tullows. to wit: 


~_ 


Supmons and Proof of Ne j ry 
In the Cireuit Court of the United States for the District of Colorado. 


Usxirep STATES OF AMERICA, | 
Lyistrict or ( olorado. } 


SS. 


4 Complaint filed in the clerk’s ofhiee this 27th day of Mareh. 
A. D. 1883. 


THe ARKANSAS VALLEY SMELTING CoMPANY, a Corporation, Plaintiff, 
PheTSUS 


Tne BetpeEN Minine Company, a Corporation, Defendant. 


The President of the United States of America, to the above named 
defendant, Greeting: 
You, and each of you, are hereby notified that an action has been 
brought in said court by The Arkansas Valley Smelting Company, 
il corporation, plaintiff, against you as defendant, to recover the SUT 
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of $100,000.00, due from you, the said defendant, to the said plain- 
tiff, on a certain contract entered into at Leadville, county of Lake, 
State of Colorado, the 12th day of July, A. D. 1851, and costs of suit. 
As will more fully appear from the complaint filed herein, to which 
reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action, in said court, within ten days (exclu- 
sive of the day of service) after this SUDO shill be served On Vou, 
if such service shall be made within the COUNTY of Arapahoe; other- 
wise within forty days from the day of service; and if you fail so to 
do, the said plaintiff will take judgment against you by default, ac- 
cording to the prayer of the said complaint, the sum of $100,000.00 
and costs of suit. 

Witness the Honorable Morrison ie Waite, Chiet Justice 
5 of the Supreme Court of the United States, ana the seul of 
the said circuit court, at the city of Denver, in said district, 
this 27th day ot March, A. 1). ISS:5, and ot the Independence of the 
United States, the 107th year. 
(S’o"d) EDWARD FEF. BISHOP, Clerk. 
[ SEAL. | By WM. Ek. ROGERS, 
Deputy Clerk. 


Proot ot Ne rvice , 


UNITED STATES OF AMERICA, | 
District of Colorado. ” 
LEADVILLE, Apri/, A.D. 1SS5. 

I hereby certify that I received the within writ on the 2nd day of 
April, A. D. 1885, and that I have personally served the same upon 
the said defendants, The Belden Mining Company, by delivering to 
H. E. Armitage, the general manager of the Belden Mining Com- 
pany, no other officer of said company found in my district, person- 
ally, a true copy of the within writ, at the day and time as follows : 
As to H. E. Armitage, general manager, at Leadville, unty ot 
Lake, on the 10th day of April, A. D. 1583. 

This writ therefore returned, executed as the law directs, this 11th 
day of April, 1883. 

(S'g’d) WALTER A. SMITH, Marshal. 
By DAVID A. COWELL, 
Deputy Marshal. 


Kndorsed: Gen. No. 1152. Circuit court of the United 

v States, for the district of Colorado. The Arkansas Valley 

Smelting Co., plaintiff, versus The Belden Mining Company, 

defendant. Summons. Filed this 11th day of Ap, A. D. 1885. 

S’g’d Edward F. Bishop, clerk, by Wm. E. Rogers, deputy clerk. 
Chas. H. Wenzell, of Leadville, attorney for plaintiff. 


And afterwards, and on, to wit, the 19th day of June, A. D. 1883, 
ame the said defendant, by Messrs. Rogers & Cuthbert, its attor- 
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neys, and filed in said court and in said cause its demurrer to the 
complaint heretofore filed herein. 
And the said demurrer is in words and figures as follows, to wit: 


Demurrer to ¢ omplacut. 


UNITED STATES OF AMERICA, | 
State and District of Colorado. j 


SS. 


fn the Cireuit Court of the United States within and for said district. 


Tue ARKANSAS VALLEY SMELTING Company, a Corporation, Plaintiff, 
Us, 
THe BeL_pen Mininc Company, a Corporation, Defendant. 


And How Comes the above named defendant. by Rovers and Cuth- 
bert, its attorneys, and demurs to the complaint filed herein, 
10 and for ground of demurrer alleges: 

Ist. That said plaintiff has no legal capacity to sue in this 
action because it ppears in and by said complaint thraat silcl plain- 
till Is hot such dssiyiee ot the contract, or ot the said Cy. Billing, or 
Billing & Eilers, mentioned in said complaint, as will entitle him to 
Sue herein. And for the reason that if appears 1) and by said COll- 
plaint that said pretended assignment was not of such nature, or in 
such manner or form as will entitle plaintiff to sue herein. 

2d. That the complaint herein does not state facts sufficient to 
constitute a cause of action. 

od. That the complaint IS ambiguous, Ubi llioible, and ulcer- 
tain in this, to wit, that said complaint does not set forth the con- 
tract therein mentioned, or the effeet thereof, with such certainty iis 
to determine the terms or obligations thereof, or so as to deter- 
mine how the price or value ot the Ore men vLiloly 7 thr rein Was to be 
paid for, and that said complaint does not state in what manner 
plaintiff suffered the alleged damages therein mentioned; and that 
said complaint is ambiguous, unintelligible, and uncertain mn other 
respects, iis appears Upon the face ot said complaint. 

(S’o'd) By ROGERS & CUTHBERT, 
Attys for DD) tf. 


1] Endorsed: No, 1152. UC. S. circuit court. The A rkansas 
Valley Smelting Company v. The Belden Mining Company. 
Demurrer to complaint. Filed June 19, 1885. S’g’d Edward F. 


Bishop, Clerk. Rogers & Cuthbert, att'ys for deft. 


And afterwards, and on, to wit, the 7th day of May, A. D. 1SS4, 
the same being one of the regular juridical davs of the May teri, 
A. D. 1884, of said court. Present, the Honorable Moses Iallett, 
district judge; the following proceeding was had and entered ot 
record in said court and said cause, to wit: 


{) THE ARKANSAS VALLEY SMELTING COMPANY VS. 


Ord gil DD pwihrre7y ly) complained sustained. 


THe ARKANSAS VALLEY SMELTING COMPANY ) 
i's, | L162. 
THE BeLpEN MINING COMPANY. 


Action ona contract. 


At this day COMICS thr said plamtiff by RX. ». Morrison, its atlor- 
ney, and the said defendant by HL. T. Rogers, Esq., its attorney, also 
COTES, 

And the demurrer of the said defendant to the complaint here- 
In, coming on now to be heard, 1s argued by counsel, and the court 
being now sufficiently advised in the premises, it seemeth to the 
court here that the said complaint is not sufficient in law, and so 

the said demurrer is sustained: 
l? Nevertheless. Ol} motion ot the seid plaintiff, if Is ordered 
that it have leave to amend its complaint herein, within fif- 
teen (15) days from this day, as it shall be advised. 


And afterwards, and on, to wit, the 21st day of May, A. D. 1884, 
Came Again the said plaintiff bv Messrs. Markham, Patterson & 
Thomas, and Morrison & Wenzell, its attorneys, and filed in. said 
court and in) said Cause its amendm ht to the complaint heretofore 
filed herein. And the said amended complaint is in words and 


heures as follows, to wit: 


? ’ ; 
A mended Complaint. 


UNITED STATES OF AMERICA, 88°: 
in the Cireunt Court of thre Lo niite d States. District of Colorado. 
THe ARKANSAS VALLEY SMELTING Company. Plaintifl | 
iS, | No. L192. 
Tue Berpen Minine Company. Defendant } 


Complaint. 
The plaintiff complains and alleges: 


lirst. That the amount in controversy in this action ex- 
13 ceeds the sum of five hundred dollars, exclusive of costs. 

Second. That the plaintiff is a corporation organized under 
the laws of the State of Missouri, for the purpose of buying, selling, 
sampling, reducing, and smelting ores, doing business in the State 
of Colorado by virtue of a compliance with the laws thereof; and a 
citizen of the State of Missourt. 

Third. That the defendant Is a corporation organized under the 
laws of the Stute of Maine, for the Purpose ot mining for ores and 
other matters incident to such mining, doing business in the State 
of Colorado by virtue of a compliance with the laws thereof; and a 
citizen of said State of Maine. 

Fourth. That on, to wit, the twelfth day of July, A. D. 1881, and 
before and since said date, one C. H. Thompson was the general man- 
ager and representative of the said defendant company, having 


' 
| 


dl 


charge ana disposal of any and all Ores belonging LO seid defendant. 


THE BELDEN MINING COMPANY. 


charge of its mines, working anid operating of the same, and having 


Fifth. That on, to wit, the date last mentioned, at Leadville, in the 

county of Lake, State of Colorado, the defendant company, by and 

through the said C. H. Thompson, general manager and agent 

14 of and for the said defendant, made and entered into a certaiu 

contract, in writing, with Billing and Eilers, the predecessors 

and assignors of this plaintiff, which contract is in words and figures 
as follows, to wit: 

“Memorandum of agreement entered into at the city of Leadville, 
in the county ot ake. and State of Colorado. this 12th day ot July, 
A. D. 1881, by and between the -Belding Mining Company, a cor- 
poration, duly organized under the laws of the State of Maine, and 
after having duly complied with the laws of the State of Colorado, 
carrying on business within said State of Colorado, of the first part, 
and Billing and Eilers, of said city of Leadville, of the second part, 
witnesseth: | 

“For and in consideration of one dollar and other valuable con- 
siderations heretofore In hand, paid and rendered said first party by 
said second party, the receipt whereot is hereby acknowledged anil 
confessed, said first party agrees to furnish, sell, and deliver to said 
second party, ten thousand (10,000) tons of carbonate lead ore, upon 
the terns ana 1) thi Pitbiher following: All of said Ore shall] be de- 
live red by said first party Lo said second prarcy tlt the smelting works 
of sald second party, tut said Leadville, at tli CAPehse of sic first 
party except as hereinafter provided, and all ore so delivered shall 

“at onee, Upon the delivery thereof. become the property ot 
lo said second party; the delivery of satd ore to begin when 

the railroad from said Leadville to Red Cliff, Summit county, 
Colorado, is completed, and thereupon said first party shall deliver 
at least fitty (00) tons, or at its option, anv vreater number of tons 
of said Ore per day, LO sald second party, untt! all of said ore shall 
have been delivered; but said first party also agrees to begin the de- 
livery of said ore at any time before the completion of said railroad, 
“ul the option of said second party, and Upon condition that sacl 
second party defray the extra expense of hauling from said Red 
Cliff to the then terminus of said railroad. 

“The value of said ore and the price LO be }) Wd therefor. shall be 
fixed in lots of about one hundred (100) tons each, that is to say, as 
soon as such a lot of ore shall have been delivered to said second 
party if shall he sampled ut the works of seta second party, and the 
sample assayed by either or both ot the parties hereto, and the value 
of such lots of ore, shall be fixed by such assay; 1 Case the parties 
hereto eannot agree as Lo such assay, they shall agree upon “Ole 
third disinterested and competent party, whose cLSSal\ shall be final. 
The price LO be paid by said second party ior such lot of ore shall be 
fixed on the basis hereinafter agreed Uporl D> the losing New York 

quotations for silver and common lead, on the day of the de- 

lt livery of sample bottle, and so on until all of said ore shall 
have been delivered, 

Said second party shall pray sid first party ih said Leadville for 
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each such lot of ore at onee, Upon thre dete rmination of Its “issiay 
value, at the following prices, to wit: For the lead contained in said 
ore, When common lead sells in New York for 4} cts. or less per 


pound, 25 ¢. per unit. 


()yver }} cts. to | CLs per pound = nae ol) cts, }» I unit. 
ti} : r y eae ula 14) 
) cts. per pound : cee ae 5 


“And for the silver contained in said ore, five (5) per cent. less 
than New York quotations, after deducting from such prices for 
working charges, $10.00 per ton of ore, when ore contains no more 
silica than iron; $11.00 per ton of ore, when ore contains 5% more 
silica: $11.50 per ton of ore, when ore contains 10% more silica than 
han iron: S12.00 px rton of ore, when ore contains low more <tliea 
than Iron; S1L2.50 per ton of ore, when ore contains 2OY more silied 
than iron. 

nye lt is furthy r agreed, in) consideration of the conside ratiolis afore- 
sald, that in case said first party shall at any time during the con- 
tinuance of this agreement, sell the whole or any part of the excess 
of its output from its mines at said Red Cliff, over the amount to be 
furnished said party under this agreement, said second party shall 
have the option of purchasing the same, at the highest and = best 
prices offered seid first party there lore, by Ltd \ other responsible 

and bona fide purchase rs. 
li In witness whereof said first party has cause these presents 
to be duly executed, and said second party has signed the 
same at the sad city ot Leadville Ol} the day and year first above 
written.” 

Which contract was duly signed, sealed, and delivered by the re- 
spective parties thereto. 

Sixth. And plaintiffs further allege that the railroad mentioned 
in said contract was completed Ol or about thre Oth dav of Nove lil- 
ber, A. D. 1SS1, and that thereupon the defendant began, under and 
in compliance with its sald contract, to ship ores to the said Billine 
and Kilers, plamtiffs’ predecessors ana ASSIOTIOrS, ‘ul their smelting 
works Ith sald contract mentioned, and did ship Olle hundred ana 
seventy-six 4/77 tons to the said Billing and Eilers, between said last 
mentioned date and -the first day of January, A. D. 1882. 

Seventa. That on, to wit, said first day of January, A. D. ISS2, the 
said firm of Billing and Eilers was dissolved and the said contract 
and the business of said firm, and the smelting works at which said 
ores were to be delivered, were sold. assigned, and transferred to Cs 
Billing, whereof the defendant had due notice. 

Kighth. That thesaid defendant continued after such transfer 

LS and assignment to ship ores under and in compliance with its 
said contract, and did, between said first day of January, A. D. 

ISS2, and the 2ZIst day of April, A. D. 1882, ship of such ores to the 
said G. Billing, successor and assignor of the said Billing and Eilers, 
eleht hundred ana ninety-four yo tons of ore. making a total of one 
thousand and seventy-one ;%5 tons of ore delivered at said smelting 
works under the said recited contract, of the value, as ealculated cic 


a 
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paricl for under the terns of said eontract of, LO wit, thirteen thousand 
dollars. 

Ninth. That (1) or about the Hirst day ot May, A. 1). LSS2, the said 
contract of defendant was, with the said smelting works at which said 
ore was to be, under said contract, delivered, for good and valuable 
consideration, assigned, sold, ana transterred by the sad Cy. Billing, 
successor and assignee of the said Billing and Eilers, to the Arkansas 
Valley Smelting Company, the plaintiff herein and the successor 
of the said G. billing, whereof the defendant had due notice. 

Tenth. That on or about the 21st day of April, A. D. 1882, the 
defendant ceased to make any further shipments or deliveries of ore 

under its said contract, and on, to wit, the Ist day of Novem- 
1{) ber, A. D. 1SS2, the defendant refused and declined to recog- 

nize or perform its said contract so held by the plaintiff, and 
notified the plaintiff that It, the che fendant. should consider the said 
contract cancelled and annulled. 

Kleventh. That all theoresodelivered under said contract, was paid 
lor according to the terms of said contract as delivered, that is to say, 
for thre lead 1) suid Ores, the det ndant Wiis parla for each unit of lead 
in each ton of ore, twenty-five cents when the price of lead in New 
York was 4} cents per pound or less, and at higher rates when the 
price of lead in New York was greater than 4} cents per pound, as 
stipulated 1 sad contract: and lor thi silver in said ore, detendant 
Wis pric lor ¢ ach ounee five po recent. le = than the price of silver per 
ounce 1D Ni \\ York cul the time of thi ussay, alt r making the Ssev- 
eral deduetions stipulated for in contract: and the plaintiff an 
its said assignors were atall times during their respective ownerships 
ready ;, abl : nl willing to puey Ol) the like terns tor each lot is dle- 
livered, when and as the defendant should deliver the same, according 
LO the terms ol said contract, ana the time of pred \ ment was fixed Oll 
the day of delivery of the “sample bottle.” by which expression Wiis, 

by the custom of the trade, intended the completion ot the iis- 
2) say or test by which the value of the ore was definitely fixed. 
Twelfth. And the plaintiff further avers that the said Buil- 
ling and Eilers, and the said G., Billing, their successor and assignee, 
iil all tine - SI c the delivery of said contract, ana during the res pec- 
tive periods when it was held by them respectively, were able, ready, 
and willing to, and did comply with and perform all the terms of 
the sume, SO tar as they were by sald contract require d: and the sail 
plaintiff im been ‘il all times able, rea ly, and willing LO perform 
and comply with thi teriis thereof. and has trom time to time since 
the said contract was assigned to it, so notified the defendant. 

That by means of the refusal and failure of the defendant to ful- 
fil ana periorm its said eontract, and LO cle thu r the remainder ot 
said ten thousand LOS of ore, thre piantifl has be 1) damaged in the 
sum of one hundred thousand dollars. 

Wherefore plaintiff prays judgment for the sum of one hundred 
thousand dollars and tor costs of suit. 

(S'u'd) MARKHAM, PATTERSON & THOMAS, 
MORRISON & WENZELL, 
Attorneys for Plaintiff. 
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SMELTING COMPANY Vs. 


rHE ARKANSAS VALLEY 


STATE OF COLORADO, | | 
° County of Lake. _ cal 
Charles T. Limberg, being first duly sworn, saith that he is the j 
agent anid Mmahager of the above plaintiff COMPANY | that he lias 
heard read the above complaint and knows the contents thereof, and , ! 
that the same is true of his own knowl dye. t " 
(S’o'd) CHAS. LIMBERG. 
Sworn and subscribed before me this —— day of Mav, A. D. 1884. 
(S'o'd) FREDERICK ©. L. BUCK, 
[SEAL. | Notary Publi 


Kndossed: No. 1152. U. s. Court, district of Colorado. The Ar- 
kansas Valley Smelting Company vs. The Belden Mining Company 
Amended complaint. iled May 21, 1884 Sood lKadward I Bishop, 
clerk. Markham, Patterson & Thotmas, Morrison & Wenzell, attor 
heys lor plaintiff. 


And afterwards. and Oh. to wit. the 24th Lay oft May, A. 1). 


i) 
LSS4, the Sihnie being one ot regular juridical days ot the May 
term, A. 1). ISS4, of said court. Present. the llonorable Moses [lal- : 
lett, district judge, the following rroceeding was had and ent red of | 
record 1p said court and in said cause, to wit: 
4 
Order. Dy fe ndant to Answer dil Twenty Days. ak 


THe ARKANSAS VALLEY SMELTING COMPANY 
iN, 1102. 


Ture BeELDEN MINING’ CoMPANY. } 


Action on a Contract. 


At this day comes the said defendant by IH. T. Rogers, Esq., its 
attorney, and on its motion it is ordered by-the court, that day, until 
twenty (20) days from this day is allowed the said defendant to an- 
swer the amended complaint herein, as it shall be advised. 


And afterwards, and on, to wit, the 12th day of June, A. D. 1854, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court. Present the Honorable Moses Hallett, 
district judge, the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Order. Time to Answer Extended Ten Days. ‘ 
235 THe ARKANSAS VALLEY SMELTING COMPANY ' 
Us. 1152. 
Ture BeLpEN MINING CoMPANY. 


Action on a Contract. 


At this day comes the said defendant by H. T. Rogers, Esq., its 
attorney, and on its motion, and for good and sufficient reasons to 
the court appearing, it is ordered that the said defendant have day 


Oe 
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until ten (10) days from this day in which to answer herein, as it 
shall be advised. 


And afterwards, and on, to wit, the 25rd day of June, A. D. 1SS4. 
came again the said defendant by Messrs. Rogers & Cuthbert, its at- 
torneys, and filed in said court and in said cause its demurrer to the 
amended complaint heretofore filed herein And the said demurrer 


to amended complaint is in words and figures as follows, to wit: 


i) niurrer ln Amended (0 


[NITED STATES OF AMERICA, | 
Nlate and District of Colorado. | 


AS 


lu the Circuit Court of the United States within and for said district 


THe ARKANSAS VALLEY SMELTING CoMPANY 
is, 


Tue BeLpEN MINING CoMPANS 


And now comes the above named defendant by Rogers & Cuth- 
bert, its attorneys, and demurs to the complaint heretofore 
24 filed herein, and as grounds for said demurrer alleges: 


l. That plaintiff has no legal capacity to sue in this action, be- 
cause It appears in and by said complaint that plaintiff is not sach 
assignee of the contract, or of the G. Billings, or of the Billings W 
ilers, mentioned in said complaint, as will entitle it to sue in this 
action. 

Il. That said complaint does not state facts suflicient to constitute 
a cause of action, among other things, in this, to wit 
pears In and by said complaint that thi contract therem set forth 
eould heat be assigned ; that thesaid Contract Was }M rsonal in itsnature, 
ana could not, by the pretended assignment hereof to plaintiff, vest 
plaintiff with any power to sue this defendant upon the alleged 
breach of said contract, and because said complaint doth not state 
that the pretended assignment of said contract was made in writing, 
as by thi statute in such case itis mad and provided, and for other 


: Decause iT Lp 


' 
' 
} 
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‘ 


reasons apparent on the face of said complaint 
It Tf. That the complaint is ambiguous, unintelligible, and uncer- 
tain, in this, to wit, that neither the said complaint nor the contract 
therein set forth state the manner in which the price or value of the 
ore therein mentioned was to be determined or paid for ; that 
2 suid contract set forth 1 said complaint is so uncertain and 
indefinite that 1t cannot be determined in what manner the 
parties executing the same intended to fix the price or value of said 
ore: that it does not appear in or by said complaint It) what Phiitli- 
ner plaintiff has suffered the alleged damages therein claimed; and 
that said complaint is otherwise ambiguous, unintelligible, and un- 
certain, as appears upon the face of said con yt 
(Sod) ROGERS CUTHBERT, 
Alt ys for Def f 
lorsed:) No. 1152. U.S. cireuit court, dist. Colo. The Ar- 
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1? THE ARKANSAS VALLEY SMELTING COMPANY VS. 


kansas Valley Smelting Co. v. The Belden Mining Company. De- F 
murrer to amended complaint. Filed Jun. 25, 1884. (S’g’d) Eed- ' 
ward F. Bishop, clerk. Rogers & Cuthbert, att'ys for det't. 


And afterwards, and on,to wit, the loth dian of October, A. D. 
1884, the same being one of the regular juridical davs ol the Octo- 
ber term, A. D. 1884, of said court. 

Present: The Honorable Moses Hallett, district judge. 

The following proceeding Was had ana Chtere ( of re ora 11) sitid 
court and in said cause, te wit: 

Order : Demurrer tO amended complaint sustamed 


THE ARKANSAS VALLEY SMELTING COMPANY, a Corporation, ) 
us. 1152. 
26 THE BELDEN MINING Company, a Corporation 


Action ()1) il (Contract. 


At this day CONICS the sald plarntiff, D\ Hl. Wenz il, lus. its 
attorney, and the said defendant by IH. T. Rogers, [eésq., its attorney, 
also comes. 

And the demurrer of the said defendant to the amended com- 
plaint herein coming on now to be heard, and the court being now 
sufficiently advised in the premises, it seemeth to the court here that 
the said amended complaint and the matters and things therem 
contained is not sufficient in law, and so the said demurrer is sus- 
tained. 

And thereupon, on motion of the said piaintiff, it is ordered that 
it have leave to again amend its complaint herein within ten (10) 
days from this day, as it shall be advised. 


And afterwards, and on, to wit, the 22nd day of November, A. D. 
1854, the same being one of the regular juridical days of the Octo- 
ber Term, A. D. 1864, of said court. 

Present: The Honorable Moses Hallett, district judge. 

The following proceeding Was had and entered ot I cord 11) said 
court and in said cause, to wil 


} . , 
Order. Judgment hor Defendant Mil Demurre 


THe ARKANSAS VALLEY SMELTING COMPANY 
vs. llov bu 
Tue BeELDEN MINING CoMPANY. 


Action on a Contract. 


At this day comes the said defendant. I\ a Rovers, lsc., Its 
attorney, ancl the said plaintiff abiding by its said complamet is 
amended, Ol} motion of the said defendant ; 

It Is considered by the eourt that the src dete ndaut FO hye nee 
hereof without day, ancl have and recover of and from the sid 
plaintiff its costs by it in this behalf laid out and expended, to be 
taxed and have execution therefor. ‘ 


OP MD et GO 


THE BELDEN MINING COMPANY. 


2S And afterwards, and on, to wit, the 2d day of December, 

A. D. 1884, came again the said plaintiff, by its attorneys 
aforesaid, and filed in said court and in said cause its assignment of 
errors and bond, and sued out of said court a writ of error and cita- 
tion to the Supreme C‘ourtof the United States, and said assignment 
of errors is in words and figures as follows, to wit: 


Alssiqniment of Krrors. 


[NITED STATES OF AMERICA, | 
District or ( olorado, } 


oe. 


ln the Cireuit Court of the Eighth Judicial Cireuit of the United 
States within and for said Distriet. 


THe ARKANSAS VALLEY SMELTING Co. 
rs. 


THe BeELDEN MINING ComMPaANy. 


The plaiatitl above named, by Morrison ana Wi VA 1] and Patt r- 
son & ‘Thomas, its attorneys, now Comes and SiiV> that 1) the record 
and proceedings 1h the above- ntitled cause there Is ereat and miani- 
fest error in this. to wit: 

The court below erred in sustaining the demurrer of the defend- 
ant to the amended complaint of the plaintiff, and im elving judg- 
ment for the defendant on said demurrer. 

Wherefore, and by reason of such error, the plaintiff prays that 

the above judgment may be wholly reversed, annulled, set 
Ze aside and for nought held, and th piartill restored to ts 
rights as fully and completely as though no such judgment 
had been rendered. 
(S'od), By MORRISON & WENZELL, 
PATTERSON & THOMAS, 
Att’'ys for PUP 


den Mining Co. Assignment of errors. Filed Dee. 2, ISS4. 0 (S 
Edward F. Bishop, clerk. Morrison & Wenzell, Patterson & Thomas, 
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(endorsed :) 1152. The Arkansas Valley Smelting Co. v. The Bel- 
‘«l 


‘? ‘ 
a 


H 
att'ys for pl’ff in error 


And the said bond 1s in words and figures as tollows, to wit: 
Bond (sii Hoya of heyy 


UNiIrep SrTates or AweErica, District of Colorado 


Know all men by these presents that The Arkansas Valley Smelt- 
ng Company, us’ principal, ati ———— ——— — »é 
sureties, are held and firmly bound unto The Belden Mining Com- 
panyvin the full and just sum of five hundred dollars, to be paid to 
the said Belden Mining Company: to which payment, well and 

truly to be made, we bind ourselves, our heirs, executors, and 
3) aud administrators, jointly and severally, firmly by these 
prese ts. 


SceERRRNE <E ~ meee i. Pe 


14 THE ARKANSAS VALLEY SMELTING COMPANY YS. 


Sealed with our seals and dated this —— day of November, in the 
year of our Lord Ollie thousand eloht hundre 7 mid elghty-four. 
| Whereas lately at the October term, A. D. 1854, of the circuit court 
of the United Stat = for the district of Colorado, 1) il sult pending in) 
said court between Thi ene Valley Smelting Company and 
The Belden Mining Compan defendant. judgment was rendered 
against the said The ene amt Valles Smelting ¢ ompal nv,and the 
said company having obtained a writ of error to reverse the Judg- 
ment of sald court, ana tl eltation cir eted to the sid Belden Mining 
( bipany citing anid admonishing it to appear aba Supreme Court 
of the United states to Ly it lel at Washington Oli thre second Monday 
of October next: 

Now, the condition of the above ¢ yt) loa tron is such. that if the said 
The Arkansas Valley Smelting Company shail prosecute said writ to 
effect. and answer all damages and costs if 1 fails to make good its 
plea, then the above ol ) iru ition to be void else ‘cmain in ful! 
force and virtue. 


(S'g'd) THE ARKANSAS VALLEY SMELTING 


\pproved, 


MOSES HALLETT, Judge. 
> | Justification. 


Tue Unirep STratres oF AMERICA, | 
District ot ( olorado. } ' 


Chas. T. Limberg and Louis Verdin, sureties on the within bond, 
being each first duly sworn, deposes and saith that he is worth in 
real property the sum below set opposite his name, that is to say : 
As to Chas. T. Limberg, five hundred dollars, as to Louis Verdin, 
five hundred dollars, over and above all his just debts and = liabil- 
ities, and in property subject LO levy and sale Upon execution. 

(Sg'd) CHAS. LIMBERG. 
LOUIS VERDIN. 


Subscribed and sworn to before me, at Leadville, this Ist day of 
Deer, A. D. 1S8S4. 
testy (S'e'd) SAM'L ADAMS, 
| Notary Publie. Lake Co.. Colo. 


(iKnadorsed :) Gen.“No. 1152. Cireuit court of the United .States, 
district of Colorado. The Arkansas Valley Smelting Co. vs. The 
Belden Mining Company. Bond, $500. Filed this 2d day of De- 
cember, A. D. 1884. (S’g’d) Edward F. Bishop, clerk, by N. W.Tup- 
per, deputy clerk. 


52 And the said writ of error and citation are hereto attached. 
to WIL: 


‘ 


rik BELDEN MINING COMPANY. 


Writ of Krror la Circuit Court {/ Ss... District ot Colorado. 
THe Unirep STATES OF AMERICA. 


U"Nirep STATES OF AMERICA. | 
Distri ‘f aot Colorado. } 


The President of the United States to the judges of the cireuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 


of the judgment of a plea which is in the said cireuit court, between 
the Arkansas Valley Smelting Company and the Belden Mining 


Company, & manifest error hath happened, to the greal damage of 


the said the Arkansas Valley Smelting Company, as by its complaint 
dppears, We, beng willing that error, if any hath been, should be 
duly corrected, and full and speedy Justice done to the parties afore- 
said in this behalf, do command vou, if judgment be therein given, 
that then, under your seal, distinetly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court, to be then and there 
held: that the record and proceedings aforesaid be Ing Inspected, the 
suid Supreme Court may cause further to be done therein to correet 
that Crror, what of rieht ana according LO thi iW and CUSTOM of the 
lL nited States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this second day of December, in the vear 
of our Lord one thousand eight hundred and eighty-four, and of the 
Independence of the United States the LO9th year, 

EDWARD F. BISHOP, Clerk, 
By CHAS. W. BISHOP, Deputy Clerk, 

Allowed by— 

MOSES HALLETT, 
District Judge , 


#>+) , . 4 
de> Return. 


The Unrrep STATES OF AMERICA, | 
District or ( olorado. j 


In obedience to the command of the within writ I herewith trans- 
mit to the Honorable Supreme Court of the United States a duly 
certified transeript of the record and proceedings in the within- 
entitled case, together with all things concerning the same. 


Witness my hand ana the seal ot said eircuit court, at Denver, m 
said district, this Sth day of December, A. D. 1854. 
[Seal of United States Cireuit Court, District of Colorado. 
EDWARD F. BISHOP, Clers, 
By CHAS. W. BISHOP, Deputy Clerk. 
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16 THE ARKANSAS VALLEY SMELTING COMPANY Ys. 


| Endorsed :] Gen. No. 1152. Cireuit court of the “a States. 
The Arkansas Valley Smelting Co., plaintiff in error, s The Belden 


Mining Company. Writ of error to Supre me Court U. S., district of 
Colorado. Filed in cireuit court of the U.S.; this: 2d (di ay of Decem- 


ber, A. D. 1884. Edward F. Bishop, clerk, by FW. Tup per, de sputy 
clerk. Patterson & Thomas. attornev- for plaintiff in error. 


9 4 . y . . 4 
4 f ation. {” ‘>. { wreud (nuyt. 


Tue Unitrep States or America, District of Colorado: 


The United States of America to the Belden Vining Company, 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D.C. 
on the second Monday of October next, pursuant toa writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Colorado, wherein The Arkansas Valley Smelting Com- 
pany is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiff in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Moses Hallett, judge of the cireuit court of 
the United States for the district of Colorado, this 2d day of Decem- 
ber, in the yearof our Lord one thousand eight hundred and eighty- 
four. 


MOSES HALLETT, Judge. 


O43 Proof of Service , 


THe Unirep States or AMERICA. } 
Tistrict of Colorado. } 


On this 2nd day of December, A. D. 1884, personally appeared 


88° 


KE. A. Clark before me, the subscriber. a clerk of the cireuit court of 


the United States for the district of Colorado, and makes oath that 
he delivered a true copy of the within cit: ition to Lucius M. Cuth- 
bert, one of the firm of Rogers & Cuthbert, att’ys for def’t in error, 
at his office in Denver, Color: ido. 


K. A. CLARK. 


Sworn to and subscribed before me, this second day of December, 
A. D. 1884. 


[Se “al of United States District Court, District of Colorado. 
EDWARD F. BISHOP, Clerk, 
By CHAS. W. BISHOP, Deputy Clerk. 


[E ndorsed : | Gen. No. 1152. Cireuit court of the United States, 


district of Colorado. The Arkansas Valley Smelting Co. , plaintiff 


in error, vs. The Belden earp.! nq car defendant in error. Cita- 
tion. Filed in circuit court of the U.S., this 2d day of December, 


THE BELEEN MINING COMPANY Wi 


A. D. 1884. Edward F. Bishop, clerk, by F. W. Tupper, deputy 
clerk. Patterson & Thomas, attorney- for plaintiff In error. 


>” 


BO ['nrrTep STATES OF AMERICA. | 
. , —_," SS 
istrict of Colorado. | 


I, Edward F. Bishop, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to bea true, perfect, ana complete tran- 
script and copy of the record and proceedings heretofore filed or 
had and entered of record in said court, and in a certain cause lately 
in said court pending, wherein The Arkansas Valley Smelting Com- 
pany was plaintiff and The Belden Mining Company was defend- 
ant, as fully and completely as the same still remains of record in 
my office. . 

In testimony to the above, I do hereunto s1gn my bathe and affix 
the seal of said court, at Denver, in said district, this eighth day of 
December, A. D. 1854. 


[Seal of United States Circuit Court, District of Colorado 
EDWARD F. BISHOP, Clerk, 
By CHAS. W. BISHOP, Deputy Clerk. 
Kndorsed on cover: Colorado C. C. U.S. No. 1252. The Ar- 
kansas Valley Smelting Company, plaintiff in error, vs. The Belden 
Mining Company. Filed December 29, 1554. 


supreme Court 


In the 


Of the Gnited States. 


THE ARKANSAS VALLEY SMELT- 
ING COMPANY, — 
Plaintiff in Error, / Error to «the Circuit 
Court of the U. S. for 


vs. the District of Colora- 


THE BELDEN MINING COMPANY. do. 
Defendant in Error. 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR, 


S. MORRISON. 
M. PATTERSON, 
C. S. THOMAS. 


Attorneys for Plaint i] in Error. 


R. 
Tq. 


WHIPPLE & PIERSON, PRINTERS, DENVER 


Inthe Supreme Court 


Of the United States. 


THE ARKANSAS VALLEY SMELT. 


ING COMPANY, 


Plaintiff in Error, i to the Circuit 


Court of the U. S. for 
vs. the District of Colora- 


THE BELDEN MINING COMPANY. 
Detendant in Error. 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR. 
STATEMENT OF THE CASE. 


On the 12th day of July, 1881, the defendant company 


? 


entered into a contract with Billing & Eilers, of Lead- 
ville, Colorado, for the sale of a certain lot of carbonate 
lead ore. The defendant was a mining company engaged 
in extracting and selling ores from certain mines on 


Battle mountain, in what was then Summit county, Col- 


a 


orado; and Billing & Eilers were the owners of a smelter, 
and, as such, bought the products of the various mines of 
that and the surrounding mining districts. By this con- 
tract the defendant company agreed to furnish, sell and 
deliver to Billing & Eilers ten thousand tons of carbon- 
ate lead ore ata certain price agreed upon; and the latter 
contracted to receive and pay for the same. The com- 
pany was to commence delivering the ore as soon as the 
railroad was completed to its mines; and to deliver at 
least fifty tons per day, with an option of a larger amount, 
until the entire ten thousand tons had been delivered. 
The railroad was completed on Noy. 30, 1881; and the 
defendant commenced its shipments of ore, shipping be- 
fore Jan. 1, 1882, about one hundred and seventy-six 
tons. On Jan. 1, 1882, the firm of Billing & Eilers was 
dissolved and its property, together with all ore contracts, 
was assigned to G. Billing, who continued the operations 
of the smelter. Nothwithstanding this assignment of the 
contract the defendant continued to sell its ore under the 
same to G. Billing, and ship it to his smelter; and _ be- 
tween Jan. 1, 1882, and April 21 of the same year, sold 
him nearly nine hundred tons. On May 1, 1882, G. 
Billing assigned his smelter and ore contracts to the 
plaintiff, The Arkansas Valley Smelting Company; and 
among these contracts was the one with the defendant. 
The defendant ceased sending ore to G. Billing about 
April 21, 1882, and on Nov. 1 of the same year, refused 
to perform its agreement entirely, and notified the plain- 
tiff that it should consider the contract as cancelled and 
annulled. 

The plaintiff having succeeded to the rights of Billing 
& Eilers by direct assignment of the contract, averred its 
readiness to proceed according to its terms, and, upon 
this refusal of the defendant, brought its action for dam- 
ages. Suit was instituted March 27, 1883; the defendant 
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demurred to the complaint as first filed, and, on the de- 
murrer being sustained, plaintiff filed an amended com- 
plaint. Another demurrer was interposed and again sus- 
tained, upon the ground that the contract was not assign- 
able, and so no facts were stated sufficient to constitute a 
cause of action. It is to this ruling of the court, and the 
judgment pronounced upon it, that plaintiff in error has 
sued out its writ and upon which it hopes to secure a re- 


versal. 
SPECIFICATION OF ERRORS 


But one error has been assigned and this was the action 
of the court below in sustaining the defendant’s demurrer 
to the plaintiff's amended complaint. While three of the 
statutory grounds were relied upon in the demurrer there 
were but two points relied upon by counsel and consider- 
ed by the court. These points were, (1) that the contract 
sued upon was not assignable; and (2) that even if the 
contract were assignable the action should have been 
brought in the name of the assignor and not of the as- 
signee. It is thus claimed by plaintiff in error that the 
court erred in holding the contract of July 12, 1881, be- 
tween the defendant and Billing & Eilers to be not as- 
signable, and in holding that the action should have 


been) brought in the name of the assignor. 
ARGUMENT. 


|. Was this contract assignable? That the court below 
erred in holding this agreement to be non-assignable is, 
we think, plain after a careful review of all the authori- 
ties. So far as the decisions of this tribunal are concern- 
ed we are without a guide, except in its unbroken adler- 
ence to the principles of the common law and the under- 
lying rules of justice on which they are grounded; but 
the English courts and our many state tribunals have 

| 


i 
i 
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given adjudications that show us clearly what the law 1s. 
None of the cases establish a difference as to the rule of 
law that governs the assignability of contracts, although 
some have differed in applying it to particular states of 
fact; and such seems to have been the point wherein the 
court below has erred. But a review of all the cases, and 
attention to the principles upon which they are based, 
will, we think, convince the court that the rule goes far 
beyond the contract in the case at bar, and, in whatever 
light we may look at it, certainly makes it assignable. 
The old common law doctrine as to the non-assign- 
ability of chases in action of every description is well 
understood and has been frequently commented upon. 
The state of society which then existed could have pro- 
duced no other result, and so long as it lasted, must have 
continued those rules. The feudal system absolutely pro- 
hibited the transfer of real property; and the doctrines of 
political economy then prevalent discouraged exchange 
among the people of the same states, and almost prohib- 
ited it between people of different states. Paternal gov- 
ernment, as it is termed by Mr. Buckle, was everywher 
prevalent, and, to the utmost of its power, sought to con- 
trol and limit what modern economics term exchange. 
But with an increase of inhabitants and an improvement 
in knowledge the commercial class rose in power, and 
forced upon the people new ideas and upon the law new 
rules and principles. The fundamental idea of the com- 
mercial world was exchange, the exchange of commodi- 
ties of every description and with the greatest freedom. 
This principle is now the cardinal stone of every system 
of political economy, and has extended its influence in 
every direction, throwing off all the old restraints upon 
the alienation of land, and giving to many forms of per- 
sonal property almost the quality of money, with such 
ease do they pass from hand to hand. Every form of 


property can now be assigned and transferred with little 
or no restraint, and the present policy ot the law, both 
in theory and practice, is to encourage this system of ex- 
change. 

In no department of the law have these new ideas 
worked so complete a revolution as in that relating to the 
assignability of choses in action and excutory contracts. 
Lord Holt’s vigorous resistance to the claims of the 
assignee of a promisory note is not of so ancient a 
date; and yet, to-day the assignee of almost every form 
of contract, excutory and executed, asserts his claims in 
the courts of law, and has them admitted without 
question. We believe that now this change in policy 
will cause the courts in every doubtful instance to lean to 
the side of assignability In all classes of choses in action 
and contracts, and to deny the right only in those 
instances where, from the evident nature of the contract, 
or the clearly expressed intention of the parties, it is 
evident the same was intended to be purely personal 
between the original contractors. With these general 
principles in view let us look at the decisions governing 
the contract set forth in the case at bar. 

This is an executory contract, and the present rule as 
to the assignability of such instruments is that all con- 
tracts may be assigned either before or after breach, 
which were not entered into upon one side or the other 
upon the basis of a personal trust in the peculiar fitness 
of the other party to perform his part. The illustration 
so often used is that of the contract of the author to write 
a book; the artist to paint a picture, or in modern days, 
the base ball pitcher to play his best; none of which can 
be assigned on the part of the person whose genius or 
skill is depended upon. But an agreement to pay $1000 
for a valuable consideration, or to deliver ten tons of coal 


at so much per ton, cannot belong to this class of cases, 
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as in either instance it can make no difference to either 
party who executes the other part of the contract. 
Where taste, skill or genius is one of the elements relied 
upon the contract cannot be assigned; where it is only a 
question of so much lost or so much gained, whoever 
performs the contract, it may be assigned. 

To which class does the contract in the case at bar be- 
long? Reduced to its elements the contract amounts to 
no more than an agreementon the one side to sell ten 
thousand tons of ore, and on the other to receive and pay 
for the same. It makes no difference to the one party 
who gives him the ore, nor to the other who pays him the 
price; all that both parties want is what they have con- 
tracted to get. No peculiar fitness on either side is 
needed to fulfill the contract, and, in point of fact, the 
contract is one which from its very nature has to be per- 
formed largely through the medium of agents. ‘The con- 
tract is no more nor less than an article of property to 
each party, and the policy of the law is to let such articles 
of property pass from hand to hand with as much free- 
dom as is requisite to make them valuable. 

While all the cases lay down the rule as we have above 
stated, the New York Court of Appeals has given us a 
criterion by which we can the more readily bring the 
present case within the terms of the rule. This criterion 
is, that whatever contracts are binding upon the execu- 
tors or administrators may be assigned, while those that 
die with the person cannot be assigned. While it is true 
that in both instances we must go back to the principle 
of personal skill, taste or genius, as the real test, the fact 
that this has been the test so far as executors and admin- 
istrators are concerned for centuries of the common law, 
will make it much easier to apply in the matter of the 
assignability of contracts. So that all the cases deciding 
the question of the liability or rights of the executor or 
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administrator upon executory contracts of the decedent, 
can be quoted as applicable to the question of the assign- 
ability of contracts. The language of Mr. Justice Allen, 
in delivering the judgment of the New York Court con- 
cisely states this principle: 

“It is not disputed that in all cases where the executor 
or administrator would succeed to the rights and liabili- - 
ties of a deceased party to a contract, the contract is as- 
signable by the act of the parties; the personal represen- 
tative of a deceased being regarded but the legal assignee 
upon whom the law devolves the rights and obligations 
of their testator or intestate. * * The assign- 
ability of a contract must depend upon the nature of the 
contract and the character of the obligations assumed, 
rather than the supposed intent of the parties, except as 
that intent is expressed in the agreement. Parties may, 
in terms, prohibit the assignment of any contract and de- 
clare that neither personal representatives nor assignees 
shall succeed to any rights in virtue of it, or be bound by 
its obligations. But when this has not been declared ex- 
pressly or by implication, contracts other than such as are 
personal in their character, as promises to marry, or en- 
gagements for personal services requiring skill, science or 
peculiar qualifications, may be assigned, and by them the 
personal representatives will be bound. * * * * 
When the contract is executory in its nature, and an as- 
signee or personal representative can fairly and sufficiently 
execute all that the original contractor could have done, 
the assignee or representative may do so and have the 
benefit of the contract.” 


r 


Devlin vs. Mayor e¢ al., 63 N. Y., 8, 16. 


Adopting the lawas here laid down we think it will 
put the matter in a clearer light to the court to call its 
attention first to those cases in which the courts have ap- 
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plied the rule to executors and administrators, and then 
to the assignment of executory contracts. 

The general rule as to executors is stated by the Queen’s 
Bench in the time of Queen Elizabeth to be that “a cov- 
enant lies against an executor in every case, although he 
be not named: unless it be such a covenant as is to be 
performed by the person of the testator which they can- 
not perform.” 

Hyde vs. Dean of Windsor, Croke Eliz., 552. 


Lord Coke a few years later, in the case of Quick vs. 
Ludbarrow, 3 Bulst., 30, stutes the rule to be the same, and 
says that if one is bound to build-a house for another be- 
fore such a time and dies, his executors are bound to per- 
form the contract. While this was a dictum so far as that 
case was concerned it is valuable as an illustration of how 
ancient the principle we are contending for is, and it is 
also valuable in that the great chief justice goes back yet 
further for his authority, citing to support it the Year 
Books for 31 Henry VI,and 15 Henry VIL. 

Lord Mansfield has also given us a clear statement of 
the law in delivering the unanimous judgment of the 
King’s Bench; and in accord with the view contended 


for. 
Humbly vs. Trotht, 1 Cowp., 371. 


The Barons of the Exchequer have affirmed the dictum 
of Lord Coke by deciding that where the testator had con- 
tracted to build a wooden galley and died before any of 
the work was done and his executors had gone on and 
completed the work, the executors might sue on the con- 
tract and recover. Lord Lyndhurst putting his decision 
on the ground of the difference between contracts person- 
al in their nature and those that are not. 


Marshall vs. Broadhurst, 1 Tyr., 348; 8S. C. 1 Cr. 
and J., 403. 


sills 


The same court held, per Baron Parke, that “executors 
are responsible on all the contracts of the testator broken 
in his lifetime, and there is only one exception with re- 
gard to their liability for contracts broken after his death; 
that is they are not liable in those cases where personal 


skill or taste is required.” 


Siboni vs. Kirkman, 1 M.and W., 417; S.C. 


Tyrw. and G., 777. 


This case was taken to the Exchequer Chamber and a 
new trial awarded (4 M. and W. 339) on the question of 
the admissibility of evidence, but in no way affecting the 
point here decided. 

And perhaps the best illustration of the rule in its ap- 
plication to the case at bar is to be found in the case of 
Wentworth vs. Cock, 10_A. and E., 42. There the plain- 
tiffs had entered into an agreement with the intestate to 
deliver him a certain quantity of slate per month and 
had but partly performed the contract when the intestate 
died. It was held that an action lay against the admin- 
istrator for refusing to receive the slate after the death of 
the testator and before the expiration of the time named 
in the contract. It is somewhat difficult to distinguish 
that case from the one at bar in any particular, if we sub- 


stitute an assignee in place of the administrator. 


Same case, 37 E. C. L., 47. 


Numerous other decisions are to be found in the Eng- 
lish reports announcing the same principles, but these 
leading cases and the following in which the rule is ap- 
plied to states of fact analogous to those in the case at 
bar will, we think, convince the court of the soundness 


of our view. 


Williams Executors, 1227. 
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Walker vs. Hull, 1 Lev., 177. 

Hyde vs. Skinner, 2 Pere Will., 196. 

Werner vs. Humphreys, 3 Scott. N. R., 226. 

Berisford vs. Woodruff, Croke Jac., 404; S.C. 1 
Roll Rep., 455. 


A rule so unanimously declared to be a maxim of the 
common law has never been doubted’ by the American 
courts. 


Petrie vs. Vorhees, 18 N. J. E., 255. 


Woods vs. Ridley, 27 Miss., 119. 


Pring'e vs. McPherson, 2 Dessaus, 524. 


White vs. Commonwealth, 39 Pa. St., 167. 


A somewhat lengthy examination of the rule and the 
cases was made by the Supreme Court of Pennsylvania 
in one case, and while the view taken of some of the 
English cases is not in accord with ours the principles 
are, on the whole, the same; and it seems to acknowledge 
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the rule applied in New York as to assignability. 


Dickinson vs. Callahan, 19 Pa. St., 227. 


If we admit the rule laid down in New York it does 
not seem possible to prevent the case at bar from being 
brought within the above decisions and the contract held 


to be not personal. But we are not forced to rely upon 
these cases, as there have been enough adjudications upon 
the exact docrine of the assignability of contracts to 
bring this case far within the limits laid down, and to 
settle beyond controversy the question of the assignabili- 
ty of this contract. 


The English courts have not in terms announced the 
doctrine stated in New York; but they have, by applying 
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the same principles to both personal representatives and 
assignees, made it practically the same. The fundamen- 
tal principle of personal and non-personal contracts runs 
through all the cases. 

The case that has been the great authority on the 
question of the assignability of contracts and has also 
been cited and relied upon in nearly every case where 
the question of passing upon the personal nature of a 
contract arose, is that of Robson vs. Drummond, 2 Barn. 
and Adolf., 303. This decision undoubtedly formed the 
basis of the judgement of the court below. In this case 
a coaclimaker agreed to furnish a customer a carriage for 
the period of five years and keep the same in repair at 
a certain price per year, and afterwards assigned his 
contract; the court held that it was a persunal contract 
and could not be assigned. Lord Tenterton and the other 
justices putting their decision on the ground of the per- 
sonal nature of the contract. 

In Wentworth vs. Cock, decided a few years later, this 
case was confidently relied on to show that the contract 
there In dispute was also personal ; but the court did not 
so consider it. It 1s difficult to see, however, how the 
one contract could have been regarded as personal and 
the other not; and, indeed, Mr. Justice Patteson to do 
so, attempts to make a distinction between personal con- 
tracts that are binding on the personal representative and 
those that can be assigned. ‘These two cases, however, 
did much to settle the doctrine as to the nature of con- 
tracts so far as transferability was concerned, and when 
the question again arose we were given a philosophical 
decision that would seem to have settled the Jaw on a de- 
finite basis. 

In British Waggon Company vs. Lea 5, L. R., Q. B. Div. 
149, the court of Queen’s Bench passed on a contract of 
this character and distinguished it from the case of Rob- 
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son vs. Drummond in terms that amount to criticism. 
This was a case in which a company entered into an 
agreement to let a number of railway wagons for a term 
of years at an annual rent and to keep the same in re- 
pair; the contract was assigned to another company 
and the court held that it was assignable, and the 
assignee passed to all the rights of the assignor. Lord 
Chief Justice Cockburn pronounced the opinion of the 
court; and after commenting on the general rule and the 
ease of Robson vs. Drummond, said: 


“While fully acquiescing in the general principle just 
referred to, we must take care not to push it beyond 
reasonable limits. And we cannot but think that, in 
applying the principle, the court of Queen’s Bench in 
Robson vs. Drummond, went to the utmost length to 
which it can be carried, as it is difficult to see how in re- 
pairing a carriage when necessary, or painting it once a 
year, preference would be given to one coachmaker over 
another. Much work is contracted for, which it is known 
can only be executed by means of sub-contracts ; much is 
contracted for as to which it is indifferent to the party for 
whom it is to be done, whether it is done by the imme- 
diate party to the contract, or by some one in his behalf. 
In all these cases the maxim qui facit per alium facit per se 
applies.” 

This case, decided in 1880, shows the length to which 
the modern commercial world has pushed the courts in 
matter of allowing the free exchange of commodities. The 
three cases of Robson vs. Drummond, Wentworth vs. 
Cock, and British Waggon Co. vs. Lea, decided respectively 
in 1831, 1839 and 1880, are successive stepping stones in 
this one direction which the policy of the law has taken. 
They demonstrate clearly that in all doubtful cases we 
can with almost an absolute certainty depend upon the 
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ourt leaning to the side of assignability in executory 


contracts. 


The American authorities are, if it were possible, much 
stronger upon the side of assignability than are the 
Knglish No state has rendered a voreater number of 
de ISOS, and all to the same end. Ol) this question than 
New York; and, in view of her great commercial power, 
no stat should be listened LO with more respect. We 
have already quoted from the case of Devlin vs. Mayor, 
63 N. Y., 8, which is one of the latest cases and has gone 
most tl roughly to the bottom of the subject. In that 
‘ase the contract was one let by the city for the sweeping 
and cleaning of its streets, and the court held it to be 
issionable Two other Cases in New York have been 
decided upon contracts exactly similar to the one at bar. 

In Sears vs. Conover, 42 N. Y., 119° (3 eves), the con- 
tract on the one side was to plant ten acres of potatoes and 
leliver them, when grown, atthe boat in good merchant- 
able order; and on the other side to receive all that might 
be grown and pay for them at 12s. per barrel. The party 
agreeing to receive and pay for the potatoes assigned his 
contract, and the court held the assignment valid and the 
contract binding on the other party. See also the same 
ease in 354 Barb., 330. 

In Tvler vs. Barrows, 6 Robt., 104, the defendants 
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agreed to sell and deliver to the plaintiff's assignors, at a 


specified price, a certain number of barrels of oil, by 
installments consisting of a certain number of barrels 
each, at intervals of fifteen days, until the whole was 
delivered, provided the buyers gave notice, at such times, 
of their intention to receive the same: and the buyers 
agreed to pay the price for so many of said installments 
as they should notify the defendants of their intention to 
take, and should recelve, and also LO pay a certain sum 


for every one of such installments which they should fail 
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so to notify the defendants of their intention to take. 
The Superior Court of the ‘Ity of New York held this 
contract to be assignable. 

Both of these contracts are counterparts of the one In 
the case at bar, all being for the delivery of a certain 
product at a certain time for a certain price. If there is 
any difference it is in favor of the contract in the present 
ase; for this is simply an agreement to deliver ten thou- 
sand tons of ore and receive the price for the same, with 
no options or collateral promises at all, so far as the 
plaintiff is concerned. It is impossible to distinguish 
between the cases or to look upon them other than as 
mere business transactions. Mr. Chief Justice Robertson, 
in the case last cited, struck the key-note upon which the 
whole controversy turns. He said: 

“There was nothing in this contract to deprive it of 
the quality of assignability. There was no agreement 
for the rendering of personal services, or doing anything 
dependent upon personal quality, and the price was to be 
paid in cash. The defendants could demand nothing 
more from the buyers or their assignees, than the pay- 
ment of the stipulated price, which was tendered. The 
right of electing to take the oil was property, capable of 
being transferred, and included of course the right of 
giving notice, and all other rights flowing therefrom.” 

lt is this right of property that constitutes the test of 
assignability. If the rights of property stipulated for in 
the contract are such that they can be transferred, the 
contract will be assignable and otherwise not. In the 
case of personal contracts the right of property stipulated 
for is the right to so much of the contractor’s skill, or genius, 
or taste, and this from its very nature cannot be trans- 
ferred; in other contracts the right of property is the 
right to so much of a certain product that at the time it 
is contracted is the property of the contractor, but would 
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be just as valuable as the property of another person. 
The one pertains to the person; the other belongs to a per- 
son. ‘The one cannot be transferred, the other can. 

Many other cases are to be found in the American re- 
ports that announce the same principles and apply them 
to similar states of facts. Chief among them are the 
following : 

Horner vs. Wood, 235 N. Y., 350. 


Taylor vs. Palmer, 31 Cal., 240. 


See Mr. Justice Sanderson’s somewhat vigorous and 
vivid statement of the principle in this latter case at page 
247 of 31 Cal. 


Parsons vs. Woodward, 22 N. J. L., 196. 


In the case just cited from New Jersey the court held 
that a contract to deliver at a certain price a quantity of 
trees of a specified kind was assignable, although the 
trees were to be grown after the contract was entered 
into. 

Philadelphia vs. Lockhardt, 73 Pa. St., 211. 
Lafferty vs. Rutherford, 5 Ark., 649. 

St. Louis vs. Clemens, 42 Mo., 69. 

Groot vs. Story, 41 Vt., 535. 

The reports show us many cases in which contracts 
have been held to be personal and not assignable, but the 
majority are clearly on the other side of the line that is 
drawn by all the authorities, and only two or three need 
any special mention by us. 

Boston Ice Company vs. Potter, 125 Mass., 28, may 
seem at first view to be against the position taken by us 
in regard to the particular state of facts in the case at bar ; 
but, we think, on examination it will be found the other 
way. The opinion of Mr. Justice Endicott clearly states 
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the rule and bases the decision 1n the case Upon the par- 
‘ ticular facts disclosed. 

Landsden VS. MeCarthy, I> Mo., 106, in view of th 
facts then existing, might also be cited as against the 


contract in the present case. Che court admit the gen- 


eral principle and decide that the contract there sued 
upon is personal. We cannot but believe that if the ap: 
plication there can be construed as against the contract 
at bar, the court erred in its judgment. ‘The personal! 
nature of the contract was held to consist in the tact that 
one party had relied upon the credit and ability of the 
other party to pay the price named. Such a view, if ac 
cepted, would do much to put an‘end to the assignability 


. 


of all contracts and choses in action: for all contracts are 


entered into with the belief that the other party W Ll poe r- 
form his part. And the court, too, seems to forget that 


the liability of the original parties remains the same, 
‘ j 
notwithstanding the assignment, and the contracting | 


party may hold both assignor and assignee. 

Dickinson vs. Callahan, 19 Pa. St., 227, criticises som« | 
of the English cases cited by us; but, we believe, they 
are clearly in the line of all the common law authorities, 
and they have been expressly adopted In terms by the 
Court of Appeals of New York in Devlin vs. Mayor, Oe 
ke wet 

This citation of authority will, we think, convince th: 
court of the correctness of our position as to the assigna- 
bility of this contract. Nothing more can be made out 
of the transaction than a contract of sale. Billing and 


Eilers purchased the right to so many tons of ore; the : 
Belden Mining Company purchased the right to so many 
dollars per ton for a certain number of tons of its ore. 
Neither party secured any title or right of property in the 


taste, skill or genius of the other party, but simply a title 


to a definite, tangible, merchantable article that was 
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readily capable of passing from hand to hand. Every 
element of the contract partakes of the purely mercantile 
transaction, and the attempt to plac it in the category 
of those contracts that depend upon personal skill, taste 
OP pt nius, seems to us an absurdity. No one can doubt 
the right of Billing and Kilers LO sel] the ore after they 
had received it from the mining company, and for what 
reason should they be denied the right of selling it be- 
fore they received it? ‘The ore itself was certainly Capa- 
ble of being sold, and the right to the ore would seem to 
be an equal object of barter. 

There is another principle upon which we rely and 
which we think is conclusive of the present case, It is 
maintained that whether or not this contract is assignable, 
the defendant cannot now deny it the quality of assign- 
ability. The contract has been assigned twice, and, as 
under the first assignment the defendant made no objec- 
tion, but dispensed with whatever rights it had, it is now 
estopped from denying to the first assignee the same right 
that it pave to his assignor. If the contract was not as- 
signable in the first place, the implied condition arising 
from this fact was that upon assignment by either party 
the other had a right to treat the contract as at an end; 
but once waived the condition was gone and could no 
more be insisted upon. This is a principle so old and 
well-grounded in the common law as to require little or 
no authority for its support. It has been frequently ap- 
plied to cases where the contract in express terms provided 
against assignment, and declared that if assigned the con- 
tract shouldl be at an end; and surely it will be applied 
to a case where the same thing was implied. And it 
would seem to us that the court would be readier to ap- 
ply the principle in doubtful cases, than where it was ex- 
pressly provided for. If the contract is claimed to be 


personal by one party and not personal by the other, and 
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the court is to determine the question by reference to the 
intention of the parties, it is surely competent for it to 
look at the treatment of the contract by the parties. If 
the party who claims that the contract is personal has 
treated it as not personal, this should be conculsive ev- 
idence that at the time it was entered into it was the iIn- 
tention of the parties that the contract should not be con- 
sidered as personal. The present case it seems to us 
is brought clearly within the spirit and letter of this rule 
of law. 


Murray vs. Harway, 56 N. Y., 597. 


2. Should the action have been commenced in the name 


of the assignor? While counsel for defendant in error 
relied upon this point, and the court seemed to agree 
with him, that the action should have been commenced 
in the name of the assignor, we cannot believe that such 
would have been its decision had this been the main 
question at issue. We believe it clear that, if it be ad- 
mitted that this contract was assignable, there can be no 
doubt that under the Federal practice in the district of 
Colorado, the action should have been brought in the name 
of the assignee. 


Under the practice of the state courts there can be no 
question as to the rule. The Code provides that “every 
action shall be prosecuted in the name of the real party 
in interest.” (Sec. 3, Colo. Code Civil Procedure). This 


is the substantial language of all the revised systems of 


procedure that are now in force through the various 
states; and it is almost the unanimous judgement that, 
whether the party’s rights be legal or equitable, he must 
sue in his own name if he’is to reap the benefits of the 
action. While there may be cases in which it is difficult 
to decide who is the real party in interest, we know of no 
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authority that denies the right of such party to sue when 
he is clearly the real party in interest. 


Pom. Rem. and Remed. Rights, Sec. 124, et seq. 


This section of the Code was undoubtedly passed to 
meet just such cases as the one at bar. One of the forms, 
for it was merely a form, of the old system was that the 
assignee of a chose in action or executory contract, other 
than a negotiable instrument, had no legal title, and,.if he 
sued in a court of law, must bring his action in the name 
of his assignor; and this section did away with that form 
or fiction. So clearly is this the intention that, no differ- 
ence what the object may be, if it is assignable, the 
assignee may sue in his own name, even a claim for 
damages for a tort. 


More VS. Massim, oz Cal., OVO. 


But we presume that this is all admitted by the court, 
and the ground of its decision was that in the federal 
tribunals the distinction between the law and equity sides 
is still preserved. It is admitted that under the common 
law system the assignee in this case would have been 
compelled to sue in the name of his assignor had he 
brought his action in a court of law, and in his own 
name had he sued in equity: and the opinion of the 
court was that this is still the rule in the federal courts. 
In our opinion the decisions of this tribunal leave us no 
room for doubt as to the error of this view. 

By the act of Congress of June 1, 1872, it is declared 
that “the practice, pleadings, and forms and modes of pro- 
ceedings, in civil causes, other than equity and admiralty 
causes, in the circuit and district courts, shall conform, as 
near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in 
the courts of record of the state within which such circuit 
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or district courts are held, any rule of court to the con- 
trary notwithstanding.” (Sec. 914, Rev. St.) The effect 
of this statute has been passed upon several times by this 
court; and, we think, in favor of the view that the assignee 
must sue in his own name in the Federal courts located 
in those states that declare the real party in interest must 
sue. It is admitted that, no difference in whose name the 
suit is brought, the assignee is the party benefited in case 
he wins; and, surely, it is a mere matter of form or prac- 
tice whether he sues in his own name, or in the name of 
the assignor for his use and benefit. If the distinction is 
one affecting the right of the parties at law or In equity, 
we admit that the above statute has made no change; but 
if it is merely a matter of “practice, pleadings, form or 
mode of proceeding,” the statute has made a change and 
the assignee is entitled to bring an action at law in his 
own name. As stated by this court in regard to the above 
statute: “The purpose of the provision is apparent upon 
its face. No analysis is necessary to reach it. It was to 
bring about uniformity in the law of procedure in the 
Federal and state courts of the same locality.” 


Nudd et al. vs. Burrows, Assignee, 91 U.S., 426 


In Thompson vs. Railroad Companies, 6 Wall., 134, the 
court passed upon what was substantially this point. It 
was there held that in an action commenced in a code state 
in the name of the real party in interest should be prose- 
cuted in the same way on its removal to the Federal 
court. The court says: “In this case, as the action was 
a purely legal one, if they could have maintained it in 
their names in the state court, they had an equal right to 
maintain it in their names when it arrived in the Federal 
court.” If this was the opinion of this court in 1867, 
what must its decision be now, since the passage of the 
act of 1872” 
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Decisions since then recognize the fact that in all mat- 
ters of form the statute compels the Federal tribunals to 
proceed according to the code enactments of the locality 
in which they may be sitting. 

Nudd et al. vs. Budd, Assignee, 91 U.8., 426. 
Indianapolis R. R. Co. vs. Horst, 95 U.S., 291. 
Hanrick vs. Patrick, 119 U.S., 156. 


No further argument is needed to show the correctness 
of these views. It makes no difference upon what side 
of the court the plaintiff sought relief, in either case it 
must have sought it in its own name: if on the equity 
side the rules of equity practice entitled it to sue in its 
own name, and not in that of the assignor; if on thelaw 
side, the system of procedure in force in the district of 
Colorado gave it the same mght. It seems somewhat 
strange: that this system should govern the allegations ot 
the complaint, should compel the statement of substan- 
tial tacts and not conclusions of law, should do away with 
all the old forms of action, should set forth the grounds 
of demurrer and compel them to be stated, should reg- 
ulate the amendment of pleadings, and should at the 
same time deny the right of doing away with the useless 
form of suing in the name of the assignor for the use of 
the assignee, when the name of the latter accomplishes 
the same result. The reformed systems crop out in every 
page of the record in this case, and should surely govern 
in the point that is most technical of all. 

We think that these authorities, and our reasons for 
believing that the case at bar is included in their scope, 
will be sufficient for the consideration of the court in this 
Case. They seem to us to show that the contract sued 
upon was clearly assignable, and that, even if it was not, 
the de fendant is estopped from denying that it Was, and 


that the action was properly brought in the name of the 


court. While this was not the view taken by the court 
below, we helieve it to be correct, and think that much 


may be accounted for by the fact that in the hurry of a 


trial much is taken for granted, and neither court nor 


counsel have time for that patient research which should 
always accompany the decision of a mooted point, and 
which is always found in the adjudications of our courts 
of last resort. We ask that forthe error thus committed 
the judgment below be reversed 
Respectfully submitted, 

R. 8. MORRISON, 

T. M. PATTERSON, 

C. S. THOMAS, 


Attorneys for Plaintiff in Error 
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J. MOSHER VS. ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. 


a [n the Supreme Court of the United States. 


JAMES Mosuer, Plaintiff in Error, 
vs. 
Tue Sr. Louts, Iron MountTAIN AND SOUTHERN RAILWAY COMPANY, 
Defendant in Error. 
In error to the October term, in the year of our Lord one thousand 
eight hundred and eighty-five. 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol in the city of Washington, District of Columbia, comes 
the said James Mosher, by Clinton Rowell, his attorney, and says 
that in the record and proceedings aforesaid there is manifest error, 
in this, to wit, that the demurrer to the amended petition and the 

matters therein contained are not sufficient in law for the 
b said St. Louis, Iron Mountain and Southern Railway Com- 

pany to have or maintain a defense to the said action of the 
said James Mosher. 

There is also error in this, to wit, that by the record aforesaid it 
appears that said demurrer of the said St. Louis, [ron Mountain 
and Southern Raitway Company to said amended petition of said 
James Mosher was sustained and judgment given for said St. Louis, 
Iron Mountain and Southern Railway Company against the said 
James Mosher, whereas by the law of the land the said demurrer 
ought to have been overruled, and the said judgment ought to have 
been given for the said James Mosher against the said St. Louis, 
[ron Mountain and Southern Railway Company. 

There is also error in this, to wit, that the said cireuit court of the 
United States for the eastern district of Missouri erred in sustaining 
the said demurrer of the said St. Louis, lron Mountain and South- 
ern Railway Company to said amended petition of said James 

Mosher. 
C And the said James Mosher prays that thy judgment afore- 

said may be reversed, annulled, and altogether held for 
naught, and that he may be restored to all things which he hath 
lost by occasion of the sustaining of said demurrer and by occasion 
of the said judgment, Xe. 

CLINTON ROWELL, 
Attorney for Plaintiff in Error. 


d [Indorsed:]| Supreme Court U. 8S. Oct. term, 1885. 

James Mosher, pl’ff in error, vs. St. Louis, ron Mountain and 
Southern Railway Company, deft in error. Assignment of errors 
and prayer for reversal. 
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l UNITED STATES OF AMERICA, 88 


The President of the United States to the honorable the judges 
of the circuit court of the United States for the eastern district 
of Missouri, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the ‘said circuit court before you, 
at the March term, 1885, thereof, between James Mosher, plaintiff, 
and The St. Louis, Iron Mountain and Southern Railway Company, 
defendant, a manifest.error hath happened, to the great damage of 
the said plaintiff, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington, on the second Monday of October next, in 
the said Supreme Court to be then and there held, that, the reeord 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 22nd day of May, in the 
year of our Lord one thousand eight hundred and eighty -five. 

[ssued at office in the city of St. Louis, with the : seal of the circuit 
court of the United States for the eastern district of Missouri; dated 
as aforesaid. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk Circuit Court United States, Eastern District of Missouri, 
by ——, Deputy. 


Allowed by— 
SAMUEL TREAT, Judge. 


1} Return to Writ. 


UNITED STATES OF AMERICA, _ | 
; “re — » > 88 
Eastern District of Missouri, | 


In obedience to the command of the within writ, I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 

In witness whereof I hereto subscribe my name and affix the seal 
of said circuit court, at office in the city of St. Louis, this 23rd day 
of June, A. D. 1885. 

[Seal of the United States Circuit Court, Eastern District of Missouri.) 
A. P. SELBY, 
Clerk of said Court. 
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[Endorsed :] No. 2,313. United States cireuit court, eastern dis- 
trictof Missouri. James Mosher vs. St. Louis, Iron Mountain — Rail- 
way Co. Writ of error to the circuit court of the U.S., eastern dis- 
trict of Missouri. Returned and filed 22d day of May, 1885. A. P. 
Selby, clerk. | 


2 The United States of America to the St. Louis, ron Mountain 
and Southern Railway Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Missouri, wherein James Mosher is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, shouid not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the circuit court 
of the United States for the eastern district of Missouri, this 22d day 
of May, in the year of our Lord one thousand eight hundred and 
elghty-tive. 

SAMUEL TREAT, 
Judge United States District Court, Eastern District of Missouri. 


I do hereby waive service of the foregoing citation. 
St. Louis, May 28th, 1885. 
BENNETT PIKE, 
Att'y for St. Louis, lron Mountain & So. Ry Co. 
| Endorsed :} No.2515. United States circuit court, eastern district 
of Missouri. James Mosher vs. St. Louis, lron Mountain & Southern 
Railway Co. Citation. Filed May 22,1885. A. P. Selby, clerk. 
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7 ° e . ° ° SS 
Eastern District of Missouri, | 
In the Cireuit Court of the United States in and for said District, 


Be it remembered that on the 25rd day of February, A. D. 1884; 
the following, among other, proceedings were had and appear of 
D DS 5 
record in said court, to wit: 


JAMES Mosuer, Plaintiff, 


Us. { HV91T9 
‘ ‘ a aw Je 
Sr. Louis, Iron MouNTAIN AND SOUTHERN RAILWAY sti 
Defendant. 


Now comes defendant, by attorney,and files transcript from Jeffer- 
son county circuit court and enters appearance. 


4 JAMES MOSHER VS. 
Said transcript is in words and figures as follows, to wit: 
Transcript Filed. 


STaTE OF Missourl, County of Jefferson: 


Pleas before the circuit court of Jefferson county, at a term begun 
and holden in the town of Hillsboro’, county and State aforesaid, 
on the fourteenth day of January, 1554, before the Honorable 
John L. Thomas, judge of the twenty-sixth judicial circuit of the 
State of Missouri. 

JAMES Mosuenr, Plaintiff, 
Us. 


Tue Sr. Louis, Iron Mountain AND Soutuern Raitway Com- 
PANY, Defendant. 


4 Be it remembered that heretofore, to wit, on the 14th day 

_ of December, 1883, a petition was filed in the above-cntitled 
cause, in the office of the clerk of the circuit court in and for the 
county of Jefferson, in words and figures following, to wit: 


Petition. 


STATE OF MISSOURI, | om 
County of Jefferson, | ~~’ 


In the Circuit Court for the County of Jefferson, Twenty-sixth 
Judicial Circuit. January Term, 1884. 


JAMES MosHer, Plaintiff, 
Us. 


Tue Sr. Louis, [Ron Mountain Aanp SoutHernN Rarttway Com- 
PANY, Defendant. 


Plaintiff states that defendant is a corporation organized under 
the laws of the State of Missouri, and is a common carrier of passen- 
gers for hire on a railway owned and operated by it, which said rail- 
way starts at a point in the city of St. Louis and State of Missouri 
and runs from said point into and through the State of Arkansas. 

Plaintiff further states that, on the 9th day of April, 1883, at the 
city of St. Louis, in said State, the defendant, for and in considera- 
tion of the sum of twenty-eight dollars to it paid by this plaintiff, 
sold a ticket to and entered into acontract with this plaintiff, whereby 
it agreed to transport and cause to be transported on its said rail- 
way and a line of railway connecting therewith this plaintiff as a 
first-class passenger from said city of St. Louis to Hot Springs, Ar- 
kansas, and return therefrom to said city of St. Louis, and whereby 
plaintiff was entitled to be safely and expeditiously carried as a first- 

class passenger to and from said points on said railway and 
5 line connecting therewith, and defendant issued and deliv- 
ered to plaintiff a ticket bearing that date, which is herewith 
filed, providing for and entitling plaintiff to transportation to said 
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Hot Springs and return on its said railway and line of railway con- 
necting therewith, in which said ticket there are the following pro- 
visions: 

“Ath. That it is good for going passage only five (5) days from 
date of sale as stamped on back and written below. 

“Sth. That it is not good for return passage unless the holder 
identifies himself as the original purchaser to the satisfaction of the 
authorized agent of the Hot Springs railroad, at Hot Springs, Ark., 
within eighty-five (85) days from date of sale, and when officially 
signed and dated in ink and duly stamped by said agent this ticket 
shall then be good only five (5) days from such date. 

“6th. That I, the original purchaser, hereby agree to sign my 
name and otherwise identify myself as such whenever called upon 
to do so by any conductor or agent of the line or lines over which 
this ticket reads, and on my failure or refusal that this ticket shall 
become thereafter void.” 

That said date of sale was stamped on the back of and written be- 
low said provisions in said ticket, and there was attached to said 
ticket various coupons, which were a part thereof, and a portion of 
which entitled plaintiff to be carried from Malvern, in the State of 
Arkansas, to Hot Springs, in the latter State, and return on the:Hot 
Springs railroad aforesaid; that plaintiff, in accordance with said 
contract, was transported as a passenger from said city of St. Louis 
to said Hot Springs; that plaintiff, within eighty-five days 
from the aforesaid date of entering into said contract with 

defendant, being desirous of returning to said city of St. 
6 Louis, presented himself and said ticket at the business and 

ticket office and depot of said Hot Springs railroad, the said 
business and ticket office and depot being then and there the busi- 
ness office of the authorized agent of said Hot Springs railroad at 
said Hot Springs, during business hours and a reasonable time be- 
fore the time of departure of its train for St. Louis, and was ready and 
willing and offered to identify diimself as the original purchaser of 
said ticket, to the satisfaction of and to the authorized agent of said 
Hot Springs railroad at said Hot Springs, Arkansas, for the purpose 
of entitling himself to return thereon to said city of St. Louis, and of 
permitting the same to be officially signed and dated in ink and 
duly stamped by said agent, and in all manner fully complied with 
the terms of said ticket on his part; but the defendant and said Lot 
Springs railroad failed to have an agent present then and there at 
said business and ticket office and depot of said Hot Springs rail- 
road for that purpose at any time between the time plaintiff so 
presented himself and said ticket at said business and ticket office 
and depot at Hot Springs and the time of the departure of the train 
that plaintiff desired to take going to St. Louis aforesaid from that 
point, whereby said defendant and its agent and the agent of said 
Hot Springs railroad at Hot Springs, Arkansas, failed and refused, 
without any just cause or excuse, to identify plaintiff as the original 
purchaser of said ticket and to officially sign, date in ink, and stamp 
said ticket. 
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Plaintiff further states that, in pursuance of said contract and 
tender of performance of the condition of said ticket on his part 
as aforesaid, he boarded the train of said Hot Springs railroad 
7 at said Hot Springs, and was transported thereby to said 
Malvern, on the line of defendant’s railway, where he boarded 
a regular passenger train of defendant, on its line of railway going 
to St. Louis, within eighty-five days from the date of entering into 
said contract with defendant, and on the same day that this plaintiff 
presented said ticket at the business and _ ticket office and depot of 
said Hot Springs railroad at said Hot Springs, Arkansas, and fully 
performed the condition thereof on his part. 

That the conductor who was then and there the agent and em- 
ployee of the defendant, in charge of the passenger train of defend- 
ant on its line of railway as aforesaid, demanded fare of this plaintiff, 
and plaintiff then and there presented said ticket to said conductor, 
and informed said conductor of his presentation of said ticket at 
the business and ticket office and depot of the Hot Springs railroad 
at Hot Springs, Arkansas, and of its authorized agent there, and of 
the readiness and willingness and offer of this plaintiff to identify 
himself to the satisfaction of and to the authorized agent of the Hot 
Springs railroad at the business and ticket office and depot thereof 
at Hot Springs, Arkansas, during business hours and a reasonable 
time before the time of departure of its train for St. Louis, and that 
there was no such agent at said business and ticket office and depot 
at said time of presentation, or between that time and the departure 
of said train as aforesaid, to identify plaintiff as the original pur- 
chaser thereof or officially sign, date in ink, and duly stamp said 
ticket, and plaintiff then and there offered to sign his name or other- 
wise identify himself as the original purchaser of said ticket to said 
conductor; whereupon said conductor agreed, for and in behalf of 

defendant, as its agent and employee in charge of said train, 
8 toand with this plaintiff, to transport him on said train to 

Little Rock, Arkansas, and have said ticket officially signed, 
dated in ink, and duly stamped by the agent of defendant at the 
latter point, and then transport him to the city of St. Louis, but that 
after that time said conductor, in charge of said train of defendant 
and acting in the capacity of agent and employee of defendant, un- 
mindful of his duties in that respect and the rights of this plaintiff, 
did wilfully and maliciously and without any just cause of provo- 
cation, before reaching said Little Rock, refuse to permit plaintiff to 
sign his name or otherwise identify himself to him, said conductor, 
as the original purchaser of said ticket, and did refuse to allow this 
plaintiff to proceed further on said train by virtue of said contract, 
and did assault and beat this plaintiff, and did with force and vio- 
lence put him off said train at Bryant’s Station, in the State of 
Arkansas, on the line of defendant’s railway, about the hour of noon, 
on the 9th day of May, 1883, where he was compelled to remain 
until midnight of the same day in order to proceed on his journey 
to St. Louis; that there was no hotel or other place of accommoda- 
tion at the latter place in which plaintiff could take shelter and be 
comfortable, and the night was cold and rainy and a heavy hail- 
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storm fell during the early part of said night, and plaintiff was 
compelled to and did remain during the greater part of said night 
without fire or other means of protecting himself against cold in 
the depot of defendant at the latter point for the purpose of taking 
and did take the midnight train of defendant at the latter point 
and proceed to St. Louis as he originally designed, first paying as 
fare the sum of fifteen and 4°; dollars between the latter points. 
Plaintiff says further that he was made sick by said expos- 
9 ure and confined to his bed by reason thereof for one week 
thereafter, and has not yet entirely recovered, by reason of 
each and all of which wrongful and unlawful acts aforesaid of de- 
fendant, its agents and employees, plaintiff says he has been dam- 
aged in the sum of ten thousand dollars, for which he asks judg- 
ment. 
WILLIAM M. ECCLES anp 
EK. P. JOHNSON, 
Attorneys for Plaintiff. 


Endorsed : “ James Mosher, pl’ff, vs. The St. Louis, Iron Mountain 
and Southern Railway Company, deft. Damages. Cl’k will issue 
writ to sh’ff of Jefferson county. Wm. M. Eccles & E. P. Johnson, 
414 Olive Str., att’ys for pl’ff. Filed Dee. 14th, 1885. C. Tho. Hor- 
ine, clerk.” 


Thereupon a summons was issued to the sheriff of Jefferson county 
on the 14th day of December, A. D. 1885, in the words and figures 
following, to wit: 

Summons. 


Tue STATE OF Missourt, | 


County of Jefferson, j — 
The State of Missouri to the sheriff of Jefferson county, Greeting: 
We command you that you summon the St. Louis, Iron Mount- 
ain and Southern Railway Company, if found in your county, to be 
and appear before the honorable judge of our circuit court on the 
first day of the next term thereof to be begun and holden at the 
town of Hillsboro’, within and for the county of Jefferson, on the 
second Monday of January next, then and there to answer unto 
James Mosher upon his original petition, a copy whereof is here- 
unto annexed and accompanies this writ; and have you then — there 
this writ. 
10 Witness C. Tho. Horine, clerk of our said circuit court, with 
the seal thereof hereunto affixed, at office, in Hillsboro’, this 
14th day of December, A. D. 1885. 
| SEAL. | C. THO. HORINE., 


Cl rk ( rreuil Court. 


On the back of said summons appears the following return, to 
wit : 

“T executed the within writ in Jefferson county, Missouri, on the 
19th day of December, A. D. 1883, by leaving a copy of the within 
writ and accompanying petition as furnished me by the clerk with 
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George D. Hawkins, a person having charge of a business office of 
defendant, in the county of Jefferson aforesaid, the president or 
chief officer of said defendant being absent and not found in my 
county. 
: JOHN L. WEAVER, Sheriff.” 

Endorsed: “ January term, 1884. James Mosher vs. The St. Louis, 
[Iron Mountain and Southern Railway Company. Original. Sheriff 
fee, $1.00. Filed Jan’y 14th, 1884. C. Tho. Horine, cl’k.” 


\nd afterwards, to wit, on the 14th day of January, 1884, it being 
the Ist day of the January term aforesaid, the following proceedings 
were had in said cause: 

Record of Filing Petition and Bond. 
“JAMES MOSHER 
Us. 
Sr. Louts, Iron Mountain AND SOUTHERN Ratitway Co. 

Action for damages. 
Now, at this day, comes the defendant, by its attorney, and 
files its petition and bond, and prays this court to make an 
1] order of removal in this cause to the United States circuit 
court for the eastern district of Missouri for the reasons alleged 
in said petition. Ordered that said ‘petition and bond be filed and 

laid over for consideration until to-morrow.” 


Which said petitio for removal to the United States circuit court 
IS lll the words and figures following, to wil ; 


Petition for Removal of Cause to U. S. Cir. C't. 


In the Circuit Court for the County of Jefferson, Missouri. Jan’y 
Term, 1884. 


JAMES Mosuer, Plaintiff, 
vs, 


Tue Sr. Louis, Iron Mountain AND SouTHERN RAILWAY COMPANY, 
Defendant. 


Petition for removal to the cireuit court of the United States for the 
eastern district of Missouri. 


Your petitioner, a corporation duly organized under the laws of 
this State, respectfully shows to this honvrable court that the matter 
in dispute in the above-entitled suit exceeds, exclusive of costs, the 
sum or value of five hundred dollars; that the controversy in said 
suit is between citizens of different States, and that your petitioner 
was at the time of the commencement of this suit and still is a citi- 
zen of the State of Missouri, and that plaintiff was then and still is 
a citizen of the State of Illinois. 


ba Pe 
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And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for his entering in said circuit court of the United 
States, on the first day of its next session, a copy of the record in 
this suit, and for paying all costs that may be awarded by said cir- 
cuit court if said court shall hold that this suit was wrongfully or 

improperly removed thereto. 
12 And he prays this honorable court to proceed no further 
herein, except to make the order of removal required by law 
and to accept the said surety and bond and to cause the record 
herein to be removed into said circuit court of the United States in 
and for the eastern district of Missouri. 

And he will ever pray. 

GEO. H. BENTON, 
Def’t’s Att'y. 
STATE OF Missot Ri, County of Jeff rson : 


I, Geo. H. Benton, being duly sworn, state that I am the attorney 
for the petitioner in the above-entitled cause; that | have read the 
foregoing petition and know the contents thereof, and that the state- 
ments and allegations therein contained are true, as I verily be- 
lieve. 


GEO. H. BENTON. 


Subscribed by the said Geo. H. Benton in my presence and by 
him sworn to before me this 14th day of January, A. D. 1884. 
C. THO. HORINE, 
CV’k Cir. C't. 


Said petition is endorsed as follows, viz: “In the circuit court for 
the county of Jefferson, Missouri. January term, 1884. James 
Mosher, plaintiff, vs. The St. Louis, [. M. & 8. R’y Co., defendant. 
No 64. Petition for removal of cause = U. S. clr. ct. Kiled Jan’y 
14th, 1884. ©. Tho. Horine, clerk.” 


And said bond is In the words and figures following, to wit: 


Bond for Removal to U & Gar. C't 


Know all men by these presents that the St. Louis, Lron 

13 Mountain and Southern Railway Company, as principal, 

and ——- ——, as sureties, are held and firmly bound unto 

James Mosher in the penal sum of one thousand dollars, — the pay- 

ment whereof, well and truly to be made unto the said James 

Mosher, heirs and assigns, we bind ourselves, our heirs, representa- 
tives, and assigns, jointly and severally, by these presents. 

Yet upon these conditions: The said St. Louis, Iron Mountain 
and Southern Railway Company having petitioned the circuit court 
of Jefferson county,State of Missouri,in the removal ofa certain cause 
therein pending, wherein James Mosher is plaintiff and the St. 
Louis, Iron Mountain and Southern Railway Company is defendant, 
to the circuit court of the United States in and for the eastern dis- 
trict of Missouri: 

Now, if the said St. Louis, Iron Mountain and Southern Railway 

2—246 
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Company, your petitioner, shall enter in the said circuit court of 
the United States on the first day of its next session a copy of the 
record of said suit, and shall well and truly pay all costs that may 


be awarded by said circuit court of the United States if said court 

shall hold that said suit was wrongfully or improperly removed 

thereto, then this obligation to be void ; otherwise in full force and 

virtue. 

Witness our hands and seals this — day of ——, A. D. 1884. 

[ SEAL. ] THE ST. LOUIS, IRON MOUNTAIN anp 
SOUTHERN RAILWAY COMPANY, 

By R. S. HAYES, 1st Vice-Pres’a’t. SEAL. | 

R. C. KERENS. SEAL. | 

FREDERICK HILL. SEAL. | 


Attest: S. D. BARLOW. 
Ass’t Sec’y. 


< 
yd 
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Endorsed: “In the cireuit court for Jefferson Co., Mo. 
14 Jan’y term, 84. No. 64. James Mosher, plaintiff, vs. The St. 
Louis, 1]. M. & S. R’y Co., defendant. Bond for removal. 

Filed Jan’y 14th, 1884. C. Tho. Horine, clerk.” 


And afterwards, to wit, on the 16th day of January, 1854, it being 
the 3rd day of January term aforesaid, the following proceedings 
were had in said cause: 
Order Removing Cause to U. S. Cir. Court. ; 
-“ James Mosuer, Plaintiff, 
vs. 


Tue Sr. Louis, Ron MQunTAIN AND SOUTHERN Raitway Company, 
Defendant. 


Action for damages. Petition of defendant for removal of cause to 
U.S. circuit court. 


Now, at this day, comes the defendant, by its attorney, and presents 
to the court here its petition, praying this court for an orderof removal 
in said cause to the United States circuit court for the eastern dis- 
trict of Missouri, for the reasons following, to wit: Because the matter 
in dispute exceeds, exclusive of costs, the sum or value of five hun- ( 
dred dollars, and because the controversy in said suit is between 
citizens of different States; and now, all and singular the matters 
contained in said petition being by the court here seen and heard, 
and the petitioner having filed a bond, with good and sufficient 
surety, for entering in said circuit court of the United States on the 
first day of its next session a copy of the record in this suit, and for 
paying all costs that may be awarded by said circuit court against 
the petitioner, which said bond and securities are by the court ap- 
proved, it is ordered by the court here that said petition be sustained 
and that said cause be forthwith removed to said United States cir- 
cuit court for the eastern district of Missouri.” | 
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15 Clerk's Certificate. 


STATE OF MIssouRl, 
; 88 
( ounty of Jefferson, j 


I, C. Tho. Horine, clerk of the circuit court within and for the 
county of Jefferson aforesaid, do certify that the above and fore- 
going is a true, complete, and full transcript of the record and pro- 
ceedings in the above-entitled cause as fully as the same appear and 
remain of record in my said office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court. Done at office in Hillsboro’ this February 5th, 
LSS4. 

[SEAL. | C. THO. HORINE, 
(‘Vi rf: Circuit Court. 


And afterwards, to wit; on the 18th day of March, A. D. 1884, 
there was filed in said cause a certain demurrer to petition, which 
said demurrer is in the words and figures following, to wit: 


Le murrer to Pi tition. 
UnITED States, OF AMERICA, Kastern District of Missouri: 


In the Cireuit Court of the United States for the Eastern District of 
Missourl. March Term, 1854. 


JAMES Mosner, Plaintiff, 
U8 , as 
; ; : No. 2313. 
St. Louis, [ron MounTAIN AND SOUTHERN RAILWay | 
Company, Defendant. 


Now comes defendant and demurs to the petition in the above- 
entitled cause for the following reasons: 
Ist. That said petition fails to state facts sufficient to constitute a 
cause of action. | 
16 2d. Because the petition shows on its face that plaintiff 
failed to comply with the contract set out in the petition, and 
shows no sufficient reason why said plaintiff did not attempt to com- 
ply with the condition in said contract set out in the petition re- 
quiring said plaintiff to identify himself to the authorized agent of 
the Hot Springs R. R. at Hot Springs, Arkansas, and sign his name 
thereto. 
3d. Because the conductor of the defendant, when plaintiff pre- 
sented to him an irregular and improper ticket as shown by the peti- 
tion, was bound under the law to reject the same and to eject the 
plaintiff from the train in the event that he did not pay his fare, as 
it is admitted by the said petition that he failed and refused to do, 
and was not bound to listen to or receive any explanations or state- 
ments of plaintiff as to the reason why said plaintiff has failed to 
comply with the condition requiring him to identify himself to the 
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authorized agent of said Hot Springs railroad at Hot Springs, 
Arkansas. 
BENNETT PIKE, 
Alt’y for Defendant. 
And afterwards, on the 18th day of March, 1884, the following 
motion to remand was filed in said cause, to wit: 


Motion to Remand. 


Nee ties 


UnItTED STATES OF AMERICA, . > 
, . . . . > SS : 
Eastern District of Missouri, | 


In the Cireuit Court of the United States for the Eastern District of 
Missourl. March Term, A. D. 1884. 


JAMES Mosuer, Plaintiff. 


{ 
. 
; 
| 
4 
{ 
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Us. 
Tue St. Lours, IRon MounTAIN AND SOUTHERN RAILWAY COMPANY, 
Defendant. 


Now comes the said plaintiff and moves the court to remand said 

cause to the circuit court for Jefferson county in the 26th 

17 judicial circuit of the State of Missouri, for the following 
reasons : . 

1. Because this honorable court has no jurisdiction to hear or try 
said cause. . 

2. Because said cause was wrongfully and improperly removed 
from said circuit court of Jefferson county to this honorable court, é 
and there was and is no law of the United States authorizing or 
permitting said removal. 

3. That said cause was instituted by plaintiff, who is a non-resi- 
dent of the State of Missoun, against defendant, that is and always 
has been a resident of the State of Missouri, in said circuit court of 
Jefferson county to recover damages for personal injuries inflicted 
on plaintiff by defendant, and this honorable court has not and 
cannot acquire any jurisdiction to hear or try said cause or render 
judgment therein by reason of the removal thereof to this court. 

WM. M. ECCLES & E. P. JOHNSON, 
Att’ys for PU ff. 


And afterwards, to wit, on the 24th day of March, A. D. 1884, the ‘ 
following further proceedings were had in said cause and appear of 
record in said court in the words and figures following, to wit: é 


Order Overruling Motion to Remand. 


JAMES Mosuer, Plaintiff, ) 
) VS. \ 9313 
| Sr. Louis, IRon MountTAIN AND SOUTHERN Raitnway { ~~" 
ComMPpANY, Defendant. 


Now again come the parties, by their attorneys, and the court, 
having considered the motion heretofore filed to remand this cause 
to the State court, orders that said motion be, and the same is hereby, 
overruled. “i 


Pera ie ale 
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18 And afterwards, to wit, on the 18th day of September, A. 
D. 1884, the following further proceedings were had in said 
: Dd 
‘ause, to wit: 
Ord } Sustaining De murrer to Pi tition. 


JAMES MosHEerR 
Us yh 4S 


Sr. Louts. Inox Mountain & Sournern Rattway Co. } 


The demurrer of defendant to plaintiff's petition came on to be 
heard on this day, and was argued by counsel and submitted ;- and 
the court, having considered the same and being now fully advised 
in the premises, finds the law on said demurrer for the defendant: 
and thereupon it is ordered by the court that said demurrer be, and, 
it is, sustained. 

And afterwards, to wit, en the 24th day of September, A. D. 1884 


’ 


the following further proceedings were had in said cause, to wit: 
Amended Petition Kiled. 
JAMES MOSHER ) 


rs. » 2515. 


Sr. Louis, Iron Mr. & SournHerN Raritway Co. } 


Now comes plaintiff, by his attorney, and by leave files amended 
petition herein with exhibit heretofore filed in cause No, 2210. 


Said amended petition is in words and figures as follows, to wit: 


Amended Petition. 
UnitTeD STATES OF AMERICA, Kighth Judicial ¢ 


In the Cireuit Court of the United States for the Eighth Judicial 
Circuit. September Term, 188 


JAMES MosnHer, Plaintiff, 
Us. 
THe St. Lovis, Iron Mountain AnD SourHeRN Rat~way Company, 
Defendant. 
19 Kighth judicial circuit, eastern district of Missouri. 

Plaintiff, by leave of court, files this amended petition, and states 
that defendant is a corporation organized under the laws of the 
State of Missouri and is a common carrier of passengers for hire on 
a railway owned and operated by it, which said railway starts at a 
point in the city of St. Louis and State of Missouri and runs from 
said point into and through the State of Arkansas. 

Plaintiff further states that on the 9th day of April, 1885, at the 
city of St. Louis, in said State, the defendant, for and in considera- 
tion of the sum of twenty-eight dollars to it paid by this plaintifi, 
sold and delivered a ticket to and entered into a contract with this 
plaintiff, which contract was embodied in said ticket, whereby it 
agreed to transport and cause to be transported on its said railway 
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and a line of railway connecting therewith this plaintiff as a first- 
class passenger from said city of St. Louis to Hot Springs, Arkansas, 


and return therefrom to said city of St. Louis, and whereby plaintiff 


was entitled to be safely and expeditiously carried as a first-class 
passenger to and from said points on said railway and line connect- 
Ing therewith, and defendant issued and delivered to plaintiff said 
ticket cont: ining said contract bearing that date, which is herewith 
filed, providing for and entitling plaintiff to transportation to said 
Hot Springs and return on its said r: allway and line of railway con- 
necting therewith, in which said ticket there are the following pro- 
visions: 

“4th. That it is good for going passage only five (5) days from 

date of sale as stamped on back and written below. 
20 “Sth. That it is not good for return passage unless the 

holder indentifies himself as the original purchaser to the satis- 
faction of the authorized agent of the Hot Springs railroad at Hot 
Springs, Ark., within eighty-five (85) days from date of sale, and 
when officially signed and dated in ink and duly stamped by said 
agent this ticket shall then be good only five (5) days from such 
date. 

“6th. That I, the original purchaser, hereby agree to sign my 
name and otherwise identify myself as such whenever called upon 
to do so by any conductor or agent of the line or lines over which 
this ticket reads, and on my failure or refusal that this ticket shall 
become thereafter void.” 

That said date of sale was stamped on the back of and written 
below the provisions in said ticket, and there were attached to said 
ticket various coupons, which were a part thereof, and a portion of 
which entitled plaintiff to be carried from Malvern, in the State of 
Arkansas, to Hot Springs, in the latter State, and return on the Hot 
Springs railroad aforesaid ; that plaintiff, in accordance with said 
ticket, was transported as a passenger from said city of St. Louis to 
said Hot Springs; that plaintiff, within eighty-five days from the 
aforesaid date of purchasing said ticket from and entering into said 
contract with defendant, being desirous of returning to said city of 
St. Louis, presented himself and said ticket at the business and ticket 
office and depot of said Hot Springs railroad, the said business and 
ticket office and depot being then and there the business office of the 
authorized agent of said Hot Springs railroad at said Hot Springs, 
dur ing business hours and a reasonable time before the time of depart- 
ure of its train forSt. Louis ; that plaintiff desired to take and did take 

and was ready and willing and then and there offered to 

21 identify himself as the original purchaser of said ticket to 
the satisfaction of and to the authorized agent of said Hot 
Springs railroad at said Hot Springs, Arkansas, for the purpose of 
entitling himself to return thereon to said city ‘of St. Louis and of 
permitting the same to be officially signed and dated in ink and 
duly stamped by said agent, and in all manner fully complied with 
the terms of said ticket on his part; but the defendant and said Hot 
Springs railroad failed to have said agent present then and there at 
said business office of said authorized ¢ ‘agent of said Hot Springs rail- 
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road at any time between the time plaintiff so presented himself and 
said ticket at said business office of said authorized agent at Hot 
Springs and the time of the departure of the train that plaintiff de- 
sired to and did take going to St. Louis aforesaid from that point, 
whereby said defendant and its agent and the agent of said Hot 
Springs railroad at Hot Springs, Arkansas, failed and refused, with- 
out any just cause or excuse, to identify plaintiff as the original 
purchaser of said ticket, or to officially sign, date in ink, and stamp 
said ticket. 

Plaintiff further states that in pursuance of said ticket and con- 
tract and tender of performance of the condition of said ticket on 
his part as aforesaid he boarded the train of said Hot Springs rail- 
road at said Hot Springs and was transported thereby tosaid Malvern, 
on the line of defendant’s railway, where he boarded a regular pas- 
senger train of defendant, on its line of railway going to St. Louis, 
within eighty-five days from the date of entering into said contract 
with defendant and the purchase of said ticket and on the same 
day that this plaintiff presented said ticket at the business office of 
the authorized agent of said Hot Springs railroad at said Hot 

Springs, Arkansas, and fully performed the condition thereof 
22 on his part as aforesaid; that the conductor, who was then 

and there the agent and employee of defendant in charge of 
said passenger train of defendant on its line of railway as aforesaid, 
demanded fare of this plaintiff, and plaintiff then and there pre- 
sented said ticket to said conductor and informed said conductor of 
his presentation of said ticket at the business office of the authorized 
agent of said Hot Springs railroad at Hot oe Arkansas, and 
of the readiness and willingness and offer of this plaintiff then and 
there to identify himself to “the satisfaction of and to the authorized 
agent of the Hot Springs railroad at his business and ticket office at 
said Hot Springs, Arkansas, during business hours and a reasonable 
time before the time of departure of its train for St. Louis; that 
plaintiff desired to and did take, and that there was no such agent 
at said business office at said time of presentation or between that 
time and the departure of said train as aforesaid to identify = \in- 
tiff as the original purchaser thereof or officially sign, date in ink, 
and duly stamp said ticket, and plaintiff then and there offere d to 
sign his name and otherwise identify himself as the original pur- 
chaser of said ticket to said conductor, and then and there demanded 
of said conductor that he be permitted to proceed on said train to 
said city of St. Louis asa passenger by virtue of said ticket, but 
that said conductor in charge of said train of defendant and acting 
in the capacity of agent and employee of defendant, unmindful of 
his duties in that respect and the rights of this plaintiff, did wilfully 
and maliciously, and without any just cause or provocation, refuse 
to permit plaintiff to sign his name or otherwise identify himself to 

him, said conductor, as the original purchaser of said ticket, 
23 and did refuse to allow this plaintiff to proceed on said train 

by virtue of said ticket, and did assault and beat this plaintiff, 
and did, with force and violence, put him off said train at Bryant’s 
station, in the State of Arkansas, on the line of defendant’s railway, 
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about the hour of noon on the 9th day of May, 1885, where he was 
compelled to remain until midnight of the same day in order to 
proceed on his journey to St. Louis; that there was no hotel or other 
place of accommodation at the latter place in which plaintiff could 
take shelter and be comfortable, and the night was cold and rainy, 
and a heavy hail storm fell during the early part of said night, and 
plaintiff was compelled to and did remain, during the greater part 
of said night, without fire or other means of protecting himself 
against cold in the depot of defendant at the latter point for the 
purpose of taking and did take the midnight train of defendant at 
the latter point and proceed to St. Louis, as he originally designed, 
first paying as fare the sum of fifteen and ;*% dollars between the 
latter points. i 

Plaintiff says further that he was made sick by said exposure and 
confined to bed by reason thereof for one week thereafter and has 
not yet entirely recovered; by reason of each and all of which 
wrongful and unlawful acts aforesaid of defendant, its agents and 
employees, plaintiff says he has been damaged in the sum of ten 
thousand dollars, for which he asks judgment. 

WILLIAM M. ECCLES awnp 
E. P. JOHNSON, 
Altorneys for Plaintiff. 


24 The ticket referred to in the amended petition is in words 
and figures as follows, to wit: 


Issued by St. Louis, Iron Mountain & Southern Railway Co. 
Good for one first-class passage to Hot Springs, Ark., and ret’n when 
officially stamped on back hereof and presented with coupons at- 
tached. 

Tourist’s Contract. 


In consideration of the reduced rate at which this ticket is sold I, 
the undersigned, agree to and with the several companies over whose 
lines this ticket entitles me to be carried as follows, to wit: 

Ist. That in selling this ticket the St. Louis, Iron Mountain & 
Southern R’y Co. acts only as agent, and is not responsible beyond 
its own line. 


2d. That this ticket is not transferable, and no stop over at an in- 
termediate point will be allowed unless specially provided for by 
the local regulations of the line over which it reads. 


od. That any alteration whatever of this ticket renders it void. 
4th. That it is good for going passage only five (5) days from date 
of sale as stamped on back and written below. 


Sth. That it is not good for return passage unless the holder 
identifies himself as the original purchaser to the satisfaction of the 
anthorized agent of the Hot Springs railroad at Hot Springs, Ark., 


within eighty-five (85) days from date of sale, and when officially 


] 
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signed and dated in ink and duly stamptd by said agent this ticket 
shall then be good only five (5) days from such date. 


6. That I, the original purchaser, hereby agree to sign my name 
and otherwise identify myself as such whenever called upon 
to do so by any conductor or agent of the line or lines over 
which this ticket reads, and on my failure or refusal that 

this ticket shall become thereafter void. 


yas 


7th. That baggage liability is limited to wearing apparel not ex- 
ceeding $100 in value. 


Sth. That the coupons belonging to this ticket will not be received 
for passage if detached. 


9th. That my signature shall be in manuscript and in ink. 


10th. That unless all the conditions on this ticket are fully com- 
plied with it shall be void. 


lith. That I will not hold any of the lines named in this ticket 
liable for damages on account of any statement not In accordance 
with this contract made by any employee of said lines. 


12th. And it is expressly agreed and understood by me that no 
agent or employee of any of the lines named in this ticket has any 
power to alter, modify, or waive in any manner any of the condi- 
tions named in this contract. 
Signature, James Mosher. 
Witness, Thos. Johnson, ag’t. 
Date of sale, Ap’l 9th, 1883. 
I’. CHANDLER, 
Gen'l Pass’r & Ticket Agt. 
Issued by St. Louis, Iron Mountain & Southern railway. 
St. Louis, Iron Mountain & Sou. R’y. 
One first-class passage. 


Malvern to — (station stamped on back). 


On conditions named in contract. 


999 


No stop over allowed. 


‘ 
| L U0 


[g 


This check is not good if detached. 
S. L., I. M. & S., H.S. 


Hot Springs and return. 


3—246 
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26 Endorsed on the*back of said ticket is the following, 
to wit: 


Agent of St. Louis, Iron Mountain 
| & Southern railway will stamp in 
| space helow. 


Agent of the Hot Springs railroad 
will stamp in space below. 


In compliance with my contract 
with the St. Louis, lron Mountain 
& Southern Ry and lines over which 
th is ticket reads I here by subscribe 
my nanie as the original purchase r 
of this ticket. [Stamped :] 
) Union Depot Co. 
Apr. 9, 1885. 
St. Louis. Mo, 


ee Se ee 


Age nt Flot Springs Rea } oad. 
Witness : 


“————— ere ee ee -—— = 


Dated Hot Springs, Ark., —,188-. 


27 And afterwards, to wit, on the 2nd day of October, A. D. 
1884, the following demurrer to amended petition was filed , 
in said cause, to wit: 


Demurrer to Amended Petition. 
Unitrep States OF AMERICA, Lastern District of Missouri : 


In the Circuit Court of the United States for the Eastern District of 
Missouri. September Term, 1884. 


JAMES MosHenr, Plaintiff, 
Us. 
St. Louis, Iron Mountain AND SourHeRN RatLway Company, 
Defendant. 


Now comes defendant and demurs to the amended petition in the 
above-entitled cause for the following reasons: 

lst. Because said amended petition fails to state facts sufficient to . 
constitute a cause of action. . 

2nd. Because the said amended petition shows on its face that 
plaintiff failed to comply with the contract set out in the petition, 
and shows no sufficient reason why said plaintiff did not attempt to 
comply with the condition in said contract set out in the petition, 
requiring said plaintiff to identify himself to the authorized agent 
of the Hot Springs Railroad Company, at Hot Springs, Arkansas, 
and sign his name to said contract. , : 

ord. Because the gravamen and gist of the cause of action at- 
tempted to be set out in said amended petition was the ejecting said 
plaintiff from the train of defendant by the said conductor of said L 


i ee 
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train, and the said amended petition shows that such action on the 
part of said conductor was done for the reason and upon the ground 
that the plaintiff presented to said conductor as containing 
28 his sole right to ride on said train as a passenger an irregular, 
improper, and invalid ticket, which, under the law and by 
the express terms of contract set out in said ticket, did not author- 
ize said plaintiff to ride as passenger on said or any train of de- 
fendant. 
4th. Because the only excuse or reason plead in said amended pe- 
tition by plaintiff to justify his claim to use said invalid ticket and 
LO present the same to the said conductor as evidence of his right to 
ride thereunder was the failure of the authorized agent of the Hot 
Springs Railroad Company to be present at his office in said depot 
of said last-named company, in the town of Hot Springs, at the 
time that said plaintiff got upon the train of said Hot Springs rail- 
road so as to enable him to identify himself to such agent, aud that 
the only notice that said conductor had or received of the alleged 
failure of said authorized agent of the said Hot Springs and of the 
alleged inability of said plaintiff in consequent thereof to comply 
with the requirements of the said contract was from the declarations 
and statements of said plaintiff which under the law said con- 
ductor could not receive and was not bound to receive. 
BENNETT PIKE, 
Attorney for Defendant. 


And afterwards, to wit, on the 20th day of March, A. D. 1855, 
the following further proceeding were had in said cause and appear 
of record in words and figures as follows, to wit: 


Ord: r Sustaining Dr HLT Ter la Amended Pi lition and Decree. 


JAMES Mosuer, Plaintiff, | 

: ole ) —s 
Sr. Lovuts, lInon MountTAIN AND SOUTHERN RAILWAY Come { 
pANY, Defendant. | 


Now come the parties, by their respective attorneys, and the 

court, having considered the demurrer. of the defendant to 

29 the petition of plaintiff and being fully advised in the prem- 

ises, finds the law thereon for the defendant and orders that 

said demurrer to petition be, and the same is hereby, sustained, and 

that judgment be entered herein for the defendant; and the plaintiff 
declining to further plead— 

It is therefore considered by the court that the plaintiff take 
nothing by his writ herein; that the defendant, The St. Louis, lron 
Mountain and Southern Railway Company, go hence without day 
and have and recover of the plaintiff, James Mosher, its costs herein 
expended, and that a free bill or execution issue therefor. 
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And afterwards, to wit, on the 22 day of May, 1855, the following 
further proceedings were had in said cause and appear of record in 


words and figures as follows, to wit: 


Writ of Error Allowed. Citation Siqned. 
| g 


JAMES Mosner, Plaintiff, | 

| o on ae . 9313. 
Sr. Louis, Inon Mountain & SOUTHERN Raitway Co., De- { 
fendant. 


Now comes the plaintiff, by his attorney, and presents to the court 
a writ of error to remove this cause to the Supreme Court of the 
United States, and a citation citing and admonishing the said de- 
fendant to be and appear at said Supreme Court, at the next term 
thereof, to be begun and held at the city of Washington on the 
second Monday of October next; which said writ of error is al- 
lowed, and said citation signed by the judge. 


And afterwards, to wit, on the lst day of June, 1885, the follow- 
ing further proceedings were had in said cause and appear of 
record in words and figures as follows, to wit: 


30 Bond Approved and Filed. 
JAMES Mosne_enr, Plaintiff, ) 
! 
US. 219 
j 2515. 


Sr. Louis, IRon MouNTAIN AND SouTHERN Rattway Co., 
Defendant. 


Now comes the plaintiff, by attorney, and presents to the court 
his appeal bond in the sur of five hundred dollars ; which bond is 
approved and ordered to be filed. 

Said bond is in the words and figures following, to wit: 


31 Bond. 


Know all men by these presents that we, James Mosher, as princi- 
pal, and Flora E. Mosher, George W. Campbell, and and Arthur 
Mittelberg, are held and firmly bound unto the St. Louis, Iron 
Mountain and Southern Railway Company in the full and just sum 
of five hundred dollars, to be paid to the said St. Louis, Iron Moun- 
tain and Southern Railway Company or its assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 28th day of May, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at the March term of the circuit court of the 
United States for the eastern district of Missouri, in a suit depending 
in said court between James Mosher, plaintiff, and the St. Louis, 
Iron Mountain and Southern Railway Company, defendant, judg- 
ment was rendered against the said James Mosher, and the said 
James Mosher having obtained a writ of error of the said court to 
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reverse the judgment in the aforesaid suit, and a citation directed to 
the said St. Louis, lron Mountain and Southern Railway Company 
citing and admonishing it to be and appear at a Supreme Court of 
the United States to be holden at Washington the second Monday 
of October next: 

Now, the condition of the above obligation is such that if the said 
James Mosher shall prosecute said writ to effect and answer all 
damages and costs if he fail to make good his plea, then the above 
obligation to be void, else to remain in full force and virtue. 

Sealed and delivered in presence of— 

JAMES MOSHER. [ ] 
FLORA E. MOSHER. | SEAL. | 
GEO. W. CAMPBELL. | 
ARTHUR MITTELBERG. | | 


Approved by— 
SAMUEL TREAT, Judge. 


32 | Endorsed :] No. 2315. United States circuit court, eastern 

district of Missouri. James Mosher, pl'ff in error, vs. The St. 
Louis, [ron Mountain and Southern Railway Company, def’t in error, 
Bond, SHO. James Mosher, principal, lora I. Mosher, George W. 
Campbell, and Arthur Mittelberg, sureties. Tiled Ist day of June, 
isem. A. F&F. Selby, clerk. 


UNITED STATES OF AMERICA, Be 
, . . . . . * Se 
Eastern District of Missouri, | 


In the Cireuit Court of the United States in and for said District. 


Geo. W. Campbell, obligor in the within bond, being duly sworn, 
on his oath deposes and says that he resides in the city of St. Louis, 
Missouri, and is worth, over and above all his debts and liabilities, 
the sum of five thousand dollars, and that he owns real estate to that 
amount, subject to execution, within the eastern district of Missouri. 


GEO. W. CAMPBELL. 


Subscribed and sworn to by said Geo. W. Campbell, the above- 
named affiant, this 28th day of May, A. D. 1885, before me, at office, 
in the city of St. Louis. 

A. P; SELBY. 
Clerk U. S. Cir. Court, £. Dist. Mo 
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oo Upon the hearing of said cause the following opinion was 
rendered by the court, to wit: 


34 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Missouri. March Term, 1885. 


JAMES MOSHER 
vs. -No. 2313. 
Sr. Louis, Iron Mountain & SourHERN R’y Co. J 
Marcu 20, 1885. 
Brewer, J. (orally): 

The question in this case has been argued the third time in this 
court. I do not see that this amended petition changes the substan- 
tial facts in any respect. Itstill appears as heretofore that the plain- 
tiff purchased a ticket, called a round-trip ticket, from here to Hot 
Springs and return. That ticket contained an express contract, 


which provided that it should be presented to the station agent at. 


Hot Springs and by him stamped upon the back, after being satis- 
fied that the person presenting it was the person to whom the ticket 
was issued. It was a limited ticket with special rates. Upon that 
ticket the plaintiff went to Hot Springs, no objection being made. 
He was ready to return, but the agent not being present at the ticket 
office at Hot Springs the ticket was not presented to him, the holder 
was not identified, nor the ticket stamped by him. With that 
ticket unstamped, without any identification, the plaintiff started to 
come back to St. Louis. He rode from Hot Springs to Malvern 
without objection, but from Malvern, coming this way upon the Iron 
Mountain road, the conductor objected and refused to take that 
ticket. The plaintiff was removed from the train, and he brings 

this action to recover damages for the expulsion. 
30 [ dissent entirely from the construction placed upon the 

ticket by counsel at this time, and now for the first time. 
Heretofore it was conceded that the ticket required upon its face an 
endorsement stamped by the station agent at Hot Springs. This 
time counsel seems to claim that it did not require anything of the 
kind. Ithink it did. The language is plain. The authorities 
which have been cited by counsel do not come up to this case, for 
here when the plaintiff took that ticket he entered into an express 
contract. It is not a question of implied contract or of rights inde- 
pendent of a contract. The plaintiff took that ticket, signing it at 
the time he took it, thereby creating an express contract between 
him and the railroad company, by which the ticket was to be good 
for a return passage when, and only when, endorsed by the agent at 
Hot Springs and when the owner and holder had been identified 
there to his satisfaction. The conductor, when the ticket was pre- 
sented, saw no stamp upon it. The plaintiff had not been identified 
and the rules of the company upon him as a conductor required him 
to remove the party unless he paid his fare. Now, can it be said 
that the railroad company is responsible because the conductor did 
that which by the rules of the company, reasonable rules, too, in 
pursuance of his duty, he ought to have done? Grant that there 
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was an implied contract that the station agent should have been at 
Hot Springs depot, if the plaintiff had sued for a breach of that con- 
tract and had asked the amount which he was compelled to pay in 
order to purchase a return ticket, then a very different question 
would have arisen ; but here he relies on the fact that the expulsion 
from the train was unlawful because the conductor ought to have 
taken his statement instead of that evidence which was 
ob provided by the contract, viz., identification and the stamp 
of the agent at Hot Springs. 

[t certainly would introduce a very uncertain rule of procedure if 
a conductor could not rest upon the faith of the ticket which is pre- 
sented to him, if be is bound to act as a judicial tribunal, and take 
testimony and inquire into the excuses or reasons for the non-per- 
fection of a ticket which is presented to him. ‘The party took the 
ticket, upon the face of which was the express stipulation that before 
it should be good fora return passage the holder should be identi- 
fied by the agent at Hot Springs, and he should stam p that ticket 
on the back. Now the party says, “ Why I wanted to prove to the 
railroad conductor that I was the man, the party who took that 
ticket in the first instance.” Can the courts cast upon the conductor 
the duty of entering upon a judicial investigation ? Of course the 
conductor could not at the instant secure counter-testimony, and he 
would be bound to take the statement of the party as to the facts of 
the case independent of the CXpress language of the ticket. I donot 
think that the conductor Is bound to do oe of the kind. I 
think he has a right to rely upon the language of the contract as 
expressed in the ticket. If the party was injured bythe negligence 
or wrong of somebody else, he should have paid his fare back and 
then sued to recover the amount which he had been compelled to 
pay, owlng to the omission, negligence, or misconduct of the agent 
at Hot Springs. 

As I said, this is the third time this question has been presented 
by demurrer, and while the petition has been changed from time to 
time, yet the substantial facts still remain to-day as they were in the 

first instance. 
OV The demurrer will be sustained. 

The party of course will have his exceptions ; judgment will 
be found for the defendant, and as the ad damnum clause is over $5,000 
he can take it to the Supreme Court of the United States, and there 
settle the question which by it has not yet been determined defi- 
nitely. It has been determined one way ‘and another by the courts 
of the different States, but the question whether the conductor is 
justified in acting on the letter of the ticket Pm resented to him, or is 
bound to take the s statement of the passenger as to matters concernh- 
ing which the ticket makes express provision, and whether, if he 
mistakes, the company is responsible, has not yet been settled by the 
Supreme Court of the United States, but can be settled in this case 
if the plaintiff desires. 

The demurrer will be sustained and judgment entered for the 
defendant. 
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38 Tue Unitrep States or AMERICA, | 
- . . . . e ae 
Eastern District oO} Missouri, } 


[, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern dis es Missouri, do hereby certify the writ- 
ing hereto attached to be a true an d complete transcript of the 
rec ‘ord and procee a ae in case No. 29 15 of James Mosher, plaintiff, 
against the St. Louis, Iron Mountain & Southern Railway Com- 
pany, defendant, as fully as the same remain on file and of record 
in said Cause in ny othee. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in said district, 
this 23d day of June, in the year of our Lord eighteen hundred and 
eighty-five. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 


A. P. SELBY, 
Clerk of said Court. 


[ Endorsed :] No. 2313. United States circuit court, eastern dis- 
trict of Missouri. James Mosher against St. Louis, [ron Mountain 
and Southern R’y Co. Duly certified transcript in the above-enti- 
tled cause. 


Endorsed on cover: E. Missouri C. C. U. S. No. 246. James 
Mosher, plaintiff in error, vs. The St. Louis, [ron Mountain and 
Southern Railway Company. Filed July 138, 1885. 
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IN THE 
SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. .246. 


JAMES MOSHER, PLAINTIFF IN ERROR, 
vs. 


THE ST. LOUIS, IRON MOUNTAIN AND SOUTHERN 
RAILWAY COMPANY. 


IN ERROR TO THE CIRCTIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURI. 


BRIEF FOR PLAINTIFF IN ERROR. 


CLINTON ROWELL, 
Attorney for Plaintef. 
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In the Supreme Court of the United States. October Term, 1887. 
No. 246. 


Javues Mosuer. Plaintitf in Error. 
wx. 


Tue Sr. Louris, [Tron Mountain AND SouTHeERN Rarway Cowpaxy. 
Detendant in Error. 


In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 


Brief for Plaintiff an EK, ror. 


‘This is an action for damages instituted by the Plaintiff in Error in 
the Cireuit Court ot Jefferson county, in the State of Missouri, from 
which it was removed to the Cireuit Court of the United States for 
the Eastern District of Missouri, by the Defendant in Error, on the 
grounds that the matter in dispute, exclusive of costs, exceeded the 
sum of $500, and that the controversy was between citizens of 
ditterent States. After said removal a motion was made by the 
Plaintiff in Error to remand the cause to said State court. which was 
overruled. The Defendant in Error then filed a demurrer to the 
original petition in the cause, which the court sustained, and the 
Plaintiff in Error, by leave of court, filed an amended petition in the 
Cillise, 

The amended petition states in substance that plaintiff purchased a 
ticket (containing a contract) of defendant, a railway corporation, on 
the 9th day of April, 1883, entitling him to be carried as a first-class 
passenger from St. Louis to Ilot Springs and return, on defendant’s 
line of railway, and another line, the ticket to be good for going 
passage only five days from date, and not good for return passage 
unless the holder identified himcelf as the original purchaser of the 
ticket, to the satisfaction of the authorized agent of the Hot Springs 
Railroad at Hot Springs, Arkansas, within eighty-tive days from date 
of sale, and when officially signed and dated in ink and duly stamped 
by said agent, to be good only five davs from such date, and that 
plaintiff agreed to sign his name as the original purehaser of said 
ticket and otherwise identify himself as such, whenever called upon 
to do so, by any conduetor or ayent ot either of said lines, and on his 
failure or refusal to do so, that the ticket should become thereafter 
void. That plaintiff was transported to Hot Springs on the same, 
and desiring to return to St. Louis, he presented himself and said 
ticket. on the th day ot May, I883. within the time limited, 
at the business office of the authorized agent of the Hot Springs 
Railroad, at Ilot Springs, who was also the agent of defendant, 
during business hours, and a reasonable time before the time of 
the departure of the train he desired to and did take, and offered 
to sign his name, identify himself, &We., as required, and fully 
performed all of the duties devolving on him, but that said agent 
was not at his office to perform his duties at any time between the 
time plaintiff so presented himself and said ticket, and the departure 
of the train that plaintiff took, and was transported by virtue of said 
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ticket to the line of defendant’s railway, where, within the time 
limited (and on the same day that he presented said ticket at the 
business oftice of the agent of the Hot Springs Railroad ) he boarded 
a reguiar passenger train of defendant for St. Lonis, and when the 
conduetor of the latter train called On him for fare. he presented said 
ticket to him, informed him of the presentation of the same at Hot 
Springs and his offer to sign his name, We., as stated, and ot the 
absence of the agent, and offered to sign his name, identity himself, 
&e., to said conductor, and demanded to be transported to St. Louis, 
by virtue of said ticket. which the conductor refused to do, and put 
him off the train (that he then took the midnight train of defendant 
and went to St. Louis, first paying as fare therefor the sum of 815.30): 
to his damage, &e. (Printed pp. 13 to 16 of record, ) 

The amended petition was demurred to on the grounds that it did 
not state facts sufficient to constitute a cause of action, and that it 
showed affirmatively that plaintiff had no cause of action. (Pp. 1s 
and 19 of printed record.) This demurrer the court sustained, and the 
plaintiff declined to further plead, and the court rendered judgment 
tor the defendant. (P. 1 of said reeord.) Plaintiff thereupon pre- 
sented to the court a writ of error (p. 2 of said record) in the cause, 
to remove the same to this court, a citation to the defendant, signed 


by the judge, to appear in this court. with a waiver of service thereot 


by defendant's attorney (p.°3 of said reeord), a bond in the cause 
approved by the judge (pp. 20 and 21 of said record), which said 
writ of error was allowed by the court (p. 20 of said record), and in 
obedience to the command of said writ of error the clerk of the court 
transmitted to this court a duly certified transcript of the record and 
proceedings in the cause. Attached to said transcript is an assign- 
ment of errors in the cause, alleging as errors the following: 

1. That the demurrer to the amended petition, and the matters 
therein contained, are not sufficient in law for the defendant to have 
or maintain a defense to the action. 

2. That said demurrer was sustained and judgment given for the 
defendant, whereas, by the law of the land, it ought to have been 
overruled and judgment given for the plaintiff. 

3. That the court erred in sustaining said demurrer. 


A prayer for reversal follows. (P. 1 of said record.) 
Points and Authorities. 


1. The ticket of plaintiff was a round trip ticket, good going and 
returning, containing no condition precedent but a condition subse 
quent, a clause of forfeiture, that was never violated by plaintiff. 


2. The petition shows that Plaintiff in Error complied strictly on 
his part with every requirement contained in his ticket, by presenting 
the same at the proper time and place designated therein, for the 
purposes required thereby, and Defendant in Error was bound by 
reason thereof to comply with it also, and return him to St. Louis on 
the same, notwithstanding it was unsigned and unstamped by the 
agent, 

Gregory v. burijngton & Mo. River Kk. R. Co., 10 Neb., 250. 
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+. The ticket was good for return passage by its express terms as 
svon as the holder identitied himself as the original purchaser to the 
agent at [lot Springs, .Ark., within eighty-five days from date of sale, 
and the signature, dating and stamping by said agent were nol 
required to make it good tor return passage, and the latter acts, if 
performed by him, would have limited it to five days thereafter, but 
if not performed by him the ticket was not only good for return pas 
sage but unlimited by its terms, and the language printed on it must 
be regarded as the language of the defendant, and if of doubtful 
import should not be solved to the detriment of the passenger. 


Auerbach vw. N. }.C. & H. f. RR. Co.. 89 N. ¥.. 381 on }?. 28d. 


t. The plaintitt agreed to sign his name and identify himself as the 
original purchaser of the ticket whenever called upon to do so by the 
conductor or agent, and a failure to do this when so called upon was 
the only provision in it that rendered it void. This he not only did 
not tail to comply with, but attempted to perform, and the conductor 
of detendant refused to permit him to do so, and this provision made 
it the imperative duty of the conductor to accept the prottered ident- 
ification, and when made to honor the ticket of plaintiff. 


~ 


>. The ticket constituted the agent of the Llot Springs ltailroad, at 
[lot Springs, Ark., the agent of defendant for the purposes specitled, 
and his detault was the default of defendant. 


6. The tact that detendant’s agent was not present at the time 
plarntitt tendered performance did not vitiate his tender. 


Parsons on Contraets. 7 ed.. vol. 2. bottom 186. 


7. Under the strictest construction of the terms of the ticket 
ngainst him, plaintiff was not guilty of any negligence in failing to 
vet it stamped. and the agent of defendant was guilty of negligence 
that prevented him from doing so, and he was entitled to be trans- 
ported on it and damages for his ejection. 


Gregory v. Burlington & Mo. River LK. R. Co., lo Neb., 250. 
Murdock of Boston W Albany It. It. Co.. 1386 \ass.. 295. 
Moore ¢. kitehbure RK. Corp., + Gray. tO. 

Maron, ve, Old ( olony iW Newport It. Rt. Co. 106 Mass., 155. 
Lake Shore & Mich. S l?y Co. +. Greenwood, 79 Pa. St.. 305. 
Pennsvivania R. R. Co. # Spieker, 105 Pa. St.. 142. 


Young ¢. Penns Ivania I. it. Co. Pa. St.. 442 , and 5 Cen 
tral eporter, S+45. 
lluttord +. Grand Rapids — tee. . ft. Ue. Mich... 


and 7 Western Reporter, Soo. 
Durnham v Grand Trunk I'v Co., 63 Me., 298. 
Tarbell ¢ Northern Central ly Co., 24 Hun. 51. 
Hamilton «. Third Ave. R. BR. Co.. 53 N. Y., 5. 
llicks +. Hannibal & St. J. Re it. Co 
Yorton + Milwaukee L. S. & W. 10) 
Palmer «. Railroad, 3S. ©. 580. 
Ills. Central te te Co. &. Johnson, iG [lis.. oi. 
Chicago & Alton Rh. R. Co. «. lage. 4:3 [lls., 364. 
Evans +. Memphis and Charleston It. I. Co.. 56 Ala.. 246. 


oe | 
( 


o.. 62 Wis.. 307. 
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Lake Erie & Western I’y Co. v7. Fix, 88 Ind., 381. 
St. Louis & South Eastern [Vy Co. v. Myrtle. 51 Ind... 506, 
Kansas Pacific [vy Co. v. Kessler, 18 Kansas, 525. 
And see Pennsylvania Rt. Rt. Co. v. Connell, 112 Ils.. 205. 


And conversely, the innocence of the passenger in purehasing his 
ticket does not protect him, as where he had paid for it in counterfeit 
money or purchased it trom one who had fraudulently obtained it. 


Memphis & Charleston R. R. Co. «7. Chastine. 54 Miss.. 504. 
rank «. Ingalls, 41 Ohio St., 560, 


S. It was the duty of the conductor of detendant to aecepl and act 
upon the statement of plaintiff in regard to his ticket. unless he had 
ascertained that his statement was untrue. 


Huttord «. Grand Kapids & Ind. ft. BR. Co.. Mich... . and 
7 Western Reporter, 85%. 

Burnham +. Grand Trunk Ity Co., 63 meget 208. 

Young «. Pennsylvania It. Rt. Co. 77¢ Pa, . and 5 Cen- 
tral Reporter. S48. 


3. There ure ho negative words in this ticket in connection with 
any of its provisions to render it void for a tailure to comply with 
any of them within the eighty-five days limit, excepting the one 


requiring him to sign his name as the original purchaser of it, and | 
otherwise identify himself as such whenever called upon to do so, by | 
any agent or conductor of either of the lines named in it, and a fail- 
ure or refusal to do so, when so called upon, is the only cause under 
it that would have justitied the conductor in refusing to accept it 
from him. 
Maples ve N.Y. & N. H.R. RR. Co.. 38 Conn., 557-560. 
Post 7. Chic: ago & N. W. it. f&. Co.. 14 Neb., 110. ° 
Pier v. Finch, 24 Barbour, 514. 
Auerbach v N. ¥.C. & H. BR. B. Co., 89 N. Y.,. 981-385. 
10. But if there had been such negative words in each provision of 
it, it is a matter at least worthy of serious consideration whether the 
acceptance of this ticket by the Hot Springs R. R. Co.. was not a 
waiver of the right to require a stamp on it by defendant. 
kent «. Baltimore & Ohio R. RR. Co., Ohio St. wand La 
Western Reporter, 447. 


11. The petition in this cause was drawn in accordance with See. 
3511 R. S. Me.. 1879. which provides that a petition shall contain “a 
plain and concise statement of the facis constituting a cause of action, 
without unnecessafy re petition. The petition in this case states the 
facts, and whether plaintiff i is entitled to damages for the failure of the 
agent at Hot Siclans to be at his office and take the identification of 
plaintiff, and stamp his: ticket, or for having been ejected from the 
train, or for the amount paid defendant for tr: ansportation from the 
point ot ejection to his destination, it states a eause of action for 
damages, and the demurrer to it should not have been sustained. 
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Clark «. Clark, 86 Mo., 114 on p. 124. 

Y orton v. Milwaukee LS. & W. Ry Co., 62 Wis.. 367 0n p. 371. 
Dookwalter v. Clark, 10 Fed. Rep., 793, on p. 797. 

Post *. Chicago X N. sf lt. lt. Co., 14 Neb., 110. 


Jerman +. Stewart, 12 Fed. Rep., 266 on p. 267. 


And see St. Louis & S. E. I’y Co, «. Myrtle, 51 Ind., 566, in which a 
petition almost identical with the one in this cause was sustained, and 
the company held liable in damages for having ejected a passenger. 


12. The decision in case of Mosher ¢. St. Louis 1. M. & S. Ty Co., 
IT Fed. Kep., S80, is the decision of this case by the court below 
before the amendmeut of the petition. 


13. There is a class of cases which were relied on by defendant in 
the court below, but which have no application in this ease, to the 
effect that when a person carelessly or negligently accepts a ticket 
from an agent over a wrong road or to the wrong station, or a check 
that does not entitle him to ride on the train he boards, or he boards 
a train that doves not stop at the station where he desires to get off, 
and the conductor demands fare other than the ticket or check, and is 
refused, the passenger may be put off the train and the company is 
not liable in damages tor his ejection: but even‘these cases recognize 
the liability of the company for the mistake of the agent in selling 
the ticket or check. Such are the cases of Yorton v. Milwaukee L. S. 
& W. iy Co., 54 Wis. 234 (but see same, case, 62 Wis.. 367, virtually 
overruling the former decision); Dradshaw ¢. South Boston RK. Kh. 
(Co... 135 Mass... 407; Lake Shore & Mich. S. I’y Co. v. Pierce, 47 
Mich.. 277, (but see Hutford v. Grand Rapids & Ind. Kh. R. Co., 
Mich. . and 7 Western Reporter, 85%. virtually overruling this 
decision); Clond ». St. Louis, L M. & 8S. Rey Co. 14 Mo., App.. 136, 
where the passenger failed to present his ticket for identification and 
stamping before starting on his return trip, and which is distinguished 
from the present case by the one of Gregory +. Burlington & Mo. 
River Rh. R. Co., 10 Neb.. 250, where such a ticket was properly pre- 
sented to the agent and he refused to take the identification and 
stamp the ticket for reasons that he believed sufheient. In this con- 
nection the attention of the court is called to the case of Shelton ¢. 
Mich. S. & Lake 8S. R’v Co... 29 Ohio St.. 214, which was decided on 
the ground that the passenger did not have his treket which had been 
previously taken up by another conductor for failure to sign it, this 
Case being cited in SS Ind... 385. and the case in the 24 Ohio St. is 
met by the one of Maples vw. N.Y. & N. IDL RR. Co. 88 Conn. 557, 
where the passenger had h’s ticket with him but eonld not find it. 
in justice to the court below, attention is called to, the faet that the 
case of Gregory v. Burlington and Mo. Liver I. R. Co... LO Neb , 250, 
Wis hol before it when the decision herein Wiis rendered, 
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It is believed that the foregoing points and authorities present the 
case so as to render any extended argument a mere repetition of 
them and a waste of time of both the court and attorney. The point 
presented herein was adjudicated in the case of Burlington & Mo. 
River Rh. R. Co., 10 Neb., 250, where the holder presented his ticket 
to the agent and was refused identification and stamp on same, on 
what the agent believed to be justifiable grounds. This is a much 
stronger case, as the only excuse for failure in it is the negligence of 
defendant’s agent, and the principle governing it is one of universal 
application, to-wit: That where one party to a contract performs or 
tenders performance of his part of it, the other party is liable for the 
consequences of a failure or refusal to perform his part. Authorities 
have not been cited on this broad, general proposition, but instead 
thereof there is collected, under point 7, the authorities especially 
applicable to common earriers of passengers, and which establish the 
following propositions : | 

‘1. Ifa person holding a ticket that requires identification and 
stamp by an agent to make it good for return passage, he fully com- 
plies with his contract when he presents the same to such agent, and 
is entitled to return on it, although the agent refuses to take his iden- 
tification and stamp it, for reasons be believes to be sufticient. 

2. That if the ticket agent sells a ticket that does not disclose on 
its face to what point the ticket is good, and assures the purchaser 
that it is good toa certain point, the company is bound by this repre- 
sentation of the agent. 

3. If the agent of a company directs a passenger holdmmg a ticket 
to take a certain train, for the station called for in his ticket, the com- 
pany is bound to let him off at that station; and the same is true 
when the ticket is sold as being good for the station named in it ona 
particular train; cr where the wrong end of a round trip ticket is 
returned to a passenger, twho supposes it to be good for return 
passage. 

4. If a ticket is sold, unlimited. on its face, a purchaser without 
notice is entitled to use it as such. - 

. 5. Ifa passenger receives, in exchange for his ticket, what is 
yrepresented and he believes to be a stop-over check, he is entitled to 
be transported on it; and this is true also where he is assured by the 
agent of the company that he can stop-over on his ticket, notwith- 
standing his ticket calls for a continuous passage; and there the pas- 
senger had been transferred to another car and was not furnished with 
evidence of his right to ride on it. 

6. If a company permits passengers to ride on a freight train by 
providing themselves with tickets, it must keep its ticket office open 
at train-time, or the conductor must receive fare of them on the train 
when tendered, and transport them. 

[un all of these enumerated cases, conductors have, under the rules 
of their respective companies, innocently violated the various rights, 
as therein specified, of different pessengers, and in each case the 
company was held liable for his act, in damages; and the case at bar 
is believed to be fully within the principles settled by these adjudica 
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tions, even if every provision of the ticket of plaintiff should be con- 
strued most strictly against him. 

lt is not deemed necessary or desirable to review the cases cited, 
separately, oratall. as it will be tound that the cases of (rregory i, 
Burlington & Mo. River R. R. Co., 10 Neb., 250. Murdock v, Boston 
& Albany R. i. Co. 137 Mass., 293. Young v. Pennsylvania R. R. 
Co.ss¢ Pa. St..z72,and 5 Central Reporter, 848, and Ilufford +. 
Grand Rapids & Ind. R. R. Co.  Mieh.. , and 7 Western Reporter, 
85%, cited under point 7, are the latest and leading cases on the 
question, and substantially embody the doctrines of the other cases 
on that point. The cases cited under the other points sustain those 
points respectively, and are not so numerous as to require that special 
attention be directed to any of them by digesting them. 

In conclusion, it is submitted that the enforcement of any other 
rule in this case than the one contended tor, would make an excep 
tion to the rules governing the enforcement of contraets, in favor of 
a common ¢arrier ot passengers, not recognized in any other busi- 
ness, and one in which the utmost good faith on the part of the com- 
non carrier is required both by law and publie policy, as the viola- 
lation of such a coutraect may be and often is, peculiarly embarrassing 
and damaging, occurring at times when the passenger is far from 
both home and friends, and without means of reaching either or of 
obtaining legal redress; and to say to plaintiff that he could have 
remained in Hot Springs, Ark., until he found the agent of the Hot 
Springs Railroad, and obtained his signafure and stamp on this 
ticket, would be .to substitute the right of defendant, through its 
agent, to violate its contract, for the legal right of plaintiff, as held 
in the cases cited, to insist upon the performance of its contract by 
defendant; and what necessity, if any, compelled the plaintiff to 
start on his return trip when he did, it is unnecessary to inquire, as 
it was his legal right to do so, and the defendant could not prevent 
him trom doing so by an implied refusal to take his identification and 
stamp his ticket, caused by the negligeng its agent, or apgexpress 
refusal of such agent even on supppée 
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JAMES MOSHER, 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


JAMES MOSHER. 


Plaintiff in Error. 


AGAINST No. 2A6. 


THe Sr. Louis, Iron MounrTaIn AND 
SOUTHERN RAILWAY COMPANY. 


f 


BRIEF FOR THE DEFENDANT IN 
ERROR. 


Statement. 


The plaintiff, Mosher, sued the Railway Company for 
damages for having been ejected from its train, at a 
point called Bryant’s Station, in Arkansas, on May 9th, 
i883. The cause was begun in the Circuit Court of 
Jefferson County, Missouri, and was removed to the 
Cireuit Court of the United States for the Eastern Dis- 


trict of Missouri. The defendant demurred to the 


plaintiff's original petition (Record, p. 11). The de- 
murrer was sustained (Record, p. 13). An amended 


petition was filed by leave of Court, and it is from the 
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judgment sustaining defendant’s demurrer to the 


amended petition that this writ of error is prosecuted. 
The facts are these: In April, 1885, the plaintiff pur- 
chased from the defendant company a special excursion 
ticket between St..Louis and Hot Springs, Arkansas (see 
cop) ticket. as filed with petition, Record, pp. 16-18), 
the ticket containing the following provisions, among 


others: 


- ioe. That iD selling this ticket the St. Louis. [ron 
Mountain and Southern R's Co. acts only AS 
avent. and is not responsible bevond its own 
line. 


“4th. That it is good for going passage only five (5) 
days from the date of sale as stamped on back 
and written below. 

‘Sth. That it is not good for return passage unless 
the holder identities himself is the original 
purchaser to the satisfaction of the authorized 
agent of the Hot Springs Railroad, at Hot 
Springs, Ark., within eighty-five (85) days from 
the date of sale, and when officially signed and 
dated in ink and duly stamped by said agent 
this ticket shall then be good only five ()) days 
from such date ”’ 

“ Oth. That I, the original purchaser hereby agree to 
sign mIny name and otherwise identify myself as 
such whenever called upon to do so by any con- 
ductor or agent of the line or lines over which 
this ticket reads, and on my failure or refusal 
that this ticket shall become thereafter void. 


gs 14th. And it is expressly agreed anc understood 
by me that no agent or employee of any of the 
lines named 1 this ticket has any power to alter, 
modify or walve in any manner any of the con- 
ditions named in this contract.” (Record, pp. 


16, 17). 


To these conditions the plaintiff agreed n writing, 


and subscribed the agreement (Reeord., pp. L6, 17). 
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This special contract is set forth in the complaint as 
the ground of action, and its validity is not ques- 
tioned. On the contrary, it is affirmed by being made 
the basis of the cause of action set forth in the petition 
and amended petition. 

The plaintifi used the ticket to Hot Springs, and 
about a month subsequently, desiring to return to St. 
Louis. he presented himself at the ce pot, which was 
the office of the avent of the Hot Springs Railroad, for 
the purpose of identifying himself and of having the 
ticket signed, dated and stamped according to its con- 
ditions ; but the agent was not present at the depot 
hetween the time that the plaintiff pres nted himself 
and the time of the departure of the train which he 
desired to take. (How much time « lapsed is not stated. 
The petition describes it as a “reasonable time’”’). 
The plaintiff thereupon boarded a regular pPussehnver 
train ot the Hot Springs Railroad and Wiis carried to a 
place called Malvern. the point of junction with le- 
fendants’ line of railway, where he boarded a regular 
passenger train of defendant. ‘The defendants’ con- 
ductor in charge of this train demanded fare of the 
plaintiff. The latter presented the ticket above de- 
scribed and offered verbal explanations and declar- 
ations to the effect that he had made an effort to iden- 
tify himself to the agent of the Hot Springs Railroad 
and to have the ticket signed, dated and stamped, but 
that he had been prevented from doing so by reason of 
the absence of the agent from his office. The con- 
ductor declined to accept these explanations as a sub- 
stitute for a valid ticket, and the plaintiff refusing to 
pay fare, he ejected him from the train at the station 


named. To the amended petition stating facts, of 


which the foregoing is the substance, the defendant de- 
) murred upon the general ground of insufficiency and 
also upon the grounds that the petition shows on its 
face a failure of the plaintiff to comply with the condi- 
tions of his contract with the defendant; that the pe- 
tition shows that the oravamen of the cause of action 


was the ejecting of the plaintiff from the train, and that 
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the conductor s action iD this res pr ct was taken because 


the plaintifi presented to the conductor, as containing 
his sole right to ride npon the train, an irregular and 


invalid ticket which under the law and by the express 


terms of the contract set out in the ticket did not en- 
title the plaintiff to ride on 11) train of the defendant. 
That the petition showed that the only claim of the 
plaintiff to SO ride lay in his verbal explanations and 
declarations, which the conductor could not and was 


not bound to recelve. 


ARGUMENT. 


| The plaintiff presented to the conductor. AS the sole 


evidence of his nicht to ride on the train of the defend- 


Se it 


ant, a ticket which upon its face disclosed the failure 


ee ote 


of the plaintiff to entitle himself, under the terms of 


his written contract. to the transportation which he 


emp ype 


demanded. The ticket. Ls presented Wits i contradic- 
tion of his claim to transportation. It was a special ' 
excursion ticket, sold at special rates (Record, pp. 16 ( 


18) and contained a condition of validity for return 


passage, to which the plaintiff had subscribed and by 


which he was bound. The state of the ticket as pre- 


sented—undated, unsigned and unstamped by the 


agent mentioned in it—showed that this condition had 


A EE A 


CAEN tte namie 


not heen performed, and that thre tic 


come valid for the carriage which 


mancded. 


it is. we submit. entirely lmMmate 
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whether or not the plaimtiff present 


office of the Hot Springs Railroad ag 


not the plaintiff was there. for a tim: 


and offering tO identify himself; wl 


Kk | had hnever be- 


thi plaimtiff de- 


rint to this case 
himself at the 
nt; whether or 
i: uly and willing 


ther or not the 


agent of the Hot Springs Railroml can. in any aspect 


of the Case, be regarded aS The ace 


— 


Ant. All these inquiries We bye 
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pore sent ct is wheth: r it raulwa) CoOl*¢« 
accept, from il passehoer Ve rbal CX) 
ment a aT fective ticke bt. or Ve vhs] at ( 
a valid ticket. 
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The failure of the Hot Springs Rah 


turn passage may have involved a bre 


*Nore.— Whatever may be the doctrine 
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as to the responsibility of a railroad company 


upon a ticket sold by it and covering car! 
SCCTIIS ¢ lear that no doubtful qu stion ls pl 
Case. 134 anh CApPTress stip lation of his contra 
to and with the severa! companies over 

eniities me to by carried, iis follow s. LO Will 

Ist. That in selling this ti ket the Sf lL, 
Southern R’y Co. acts only as agent and 

rv 

Although, for reasons s ed, we do! 
contend upon this point; yet it must be « i 
Railroad agent could, inno event. be re rie 


defendant. so that the consequences of his 
upon If, for, we submit, that the plaintifl 

by the ¢ xpress terms of his contract,—a con 
tirely competent for him to make and upor 


setting up such a claim. 
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undertaking for which plaintiff could recover in an 
action upon that breach. But it seems much too 
clear to require argument, that such a failure on the 
part of this agent (even regarding him as an agent of 
defendant) did not put plaintiff in possession of a right 
to take or appropriate carriage in violation of the 
reasonable rules of the company and in disregard of 
the conditions of his contract. The default (if there 
was any default) was in omitting to afford the plaintiff 
an opportunity to validate his ticket. [t did not he in 
the conductor's refusal to accept an invalid ticket. The 
failure to afford plaintiff this opportunity may have re- 
sulted in a denial to him of the evidence of right to 
transportation without payment of further fare ; but 
the plaintiff did not thereby become entitled to demand 
more than feparation for this denial of nght; 
including recovery of the amount of further fare 
paid. It was clearly the duty of the plaintiff 
before insisting upon an _e affirmative right to 
return passage to perform the condition which entitled 
him to that might. For any unusual or extraordinary 
inconvenience or delay in securing the right, he would 
perhaps be entitled to compensation from the party 
whose omission occasioned the inconvenience or 
delay. Or if it became necessary for the plaintiff to 
proceed without the performance of the condition (per- 
formance then being impossible through the default of 
another), he could fix the party in default with lability 
for breach of its contract by a tender of performance of 
the condition and hold the party for such damages as 
he sustained through being compelled to proceed in- 
dependently of contract. A readiness and willingness 


to perform, or a tender of performance, aftords merely 


-_ 


the negative protection secured by fixing the responsi- 
bility for breach upon the other party. It does not 
create a right to treat the condition as performed for 
the purpose of forcibly appropriating rights which only 
come into existence upon performance of the condition. 
Breach having been fixed by tender and _ failure 
to accept performance of the condition, the contract 
isatan end and no longer exists except as a title 
paper to damages. Further proceedings are taken in- 
dependently of contract, and they relate to the contract 
only as thr ir CApense, inconvenience and rele ral Incl- 
dents are ele ments in determining thr measure of 
clam ets. 

In this case the plaintiff alleges an unaccepted tender 
of performance, not as a pre-requisite for suit Upon the 
breach thus fixed, but as entitling him to undertake his 
OWT] reclre SS. to fix his OWL] INcCcuasuUure of (anaes, ana LO 
take a ride to St. Louis, without subjection to the 
re culations of the CODD , as liquid ited damages. 

In the Pennsylvania Company vs. Hine, 41 Ohio St., 


2716. the tacts Were thre Se ° 


The plaintift at Toledo bought 3) det na int (necting 
for itself and other companies a ticket good for pas- 
sage TO Washington, i. Ge and return, but so limited 
as to expire with the 10th day of March, IS8l. He 


=. : : | ‘ ee 
left \W ashington mn time to arrive ib holedo betore mid- 


night of that dav by biakine schedule connections at 
Pittsburel. but. without his fault. his train did not 
arrive in Pittsburgh (from which point defendant's road 
ext ndec We stwara , until cutte L det 1c ints connecting 
train had started for Toledo. He entered a later train 
early On the morvuihe ot Mareh Lith ti nedered to its 
conductor the last coupon of the ticket, and told him 
of the ck lay and its cause. Upon refusal to par) fare 
he was removed from the train. 

The Court held: ‘*‘ The removal of EH. from the train 
Was a& proper eXETCISEe by the conductor of the right of 


defendant, and for that removal it was not lable to 
damages. If the defendant was lable for breach of 
contract because the train east of Pittsburgh was so 
delayed that H. could not eiiter the train upon which 
his ticket Cave him a rivht to rite, that liahil ity diel not 
confer “pou //. u/ right lo ride Uf i the fram from iv hii a, 


j 
hie MUS PewWMiove iy 


As Wiis saicl in the CASE of Dradshaw ngninst South 
Boston R. R. Co., 135 Mass., 407. “if the company has 
agreed to furnish him with « proper ticket, and has 
failed to do so, he is not at liberty to assert and main- 
tain by force Ins rights under that contract; but he 
is bound to yield, for the time being, to the reasonable 
practice and requirements of the company, and enforce 
his nights 1 In & more ap propri: ite way. 


The law of renson, COMMOh Sense and business le- 
cessity may be as conclusively applied to the case. 
The learned Judge who decided this case below (Judge 


) e .r> . — 
BREWER) SAVs : 


* It certainly would introduce a very uncertain rule 
of procedure, if a conductor could not rest upon the 
faith of the ticket which is presented to him, if he is 
bound to act as a judicial tribunal, and take testimony 
and inquire into the excuses or reasons for the non-per- 
fection of a ticket which is presented to him.” 


* Nore.—This case was an action in tort for expulsion from one 
of defendant’s cars. The defendant controlled different lines of 
street railway, and it was its practice to give passengers transfer 
checks. The plaintiff was familiar with the practice and with the 
character and appearance of the checks used. He paid his fare on 
the defendant’s road, including a sufficient amount to entitle him to 
a transfer check for carriage over another of its lines. He stated to 
the conductor which line he wished to take, and as he left the ear 
the conductor handed him by mistake a wrong check. The check 
was tendered to the conductor of a car on the second line and was 
refused on account of its irregularity. The plaintiff refusing to pay 
fare was ejected from the car. A further extract from the opinion 
of the Court will be found at p. 19 in the Appendix to this brief. 


ln the CSC of l’rederick Vs. Marquett : Houghton A 
Ontonagon Ry. Co., 37 Mich., 342, the Court by Judge 


MEARSTON Says : 


How, then, Is the conductor to ascertain the COl- 
tract entered into between the pPussenoer and the rail- 
row COMpany, when a ticket Is purchaser and pre- 
sented to him ? Practically there ; re but CWO WAYS 
one, the evidence afforded by the ticket - thre other, the 
statement of the Piaisse nger contradicts Dy the ticket. 
Which should eovern 7 In judicial investigations we 
appreciate the mu cessity of an obligation of some kind 
and the benefit of a cross-examination \t common 
Liaw parties interested were not competent witnesses, anct 
even under our statute the witness Is not permitted, in 
certain cases, to testify as to facts which, 1f true, were 
equally within the knowledge of th opposing party, 
and he cannot be procured. Yet here would be an in- 
vestigation as to the terms of a contract, when no sueb 
sufeguards could be thrown around it, and when the 
conductor at his peril would have to accept the mere 
statement of the interested party. i se riously doubt 
the practical workings of such a method, except for the 
Purpose of encouraging and developing fraud ana false- 


hood; and I doubt if any system could be devised that 
would so much tend to thie disturbance bic bhnovahnce 
of the traveling publie generally.  Z/ere is but one rule 
which ean sake fi he tolerated with anu decent reaard to 
the wiahts of port oad comp snes and passengers gener lly, 
ls hetireen the conductor and pass 012) vl yights of 
bhie latt, ye fo tree / bh AY hf», j pro Jced pus 0) aL lyesane 
evidence. and he must produc A ohen called upon Us tha 


yy ® ‘ ‘ , , . 
ee, Se MEY Oj Ais ridht la This seal ie 


To the same effect is the ease of L. S. & M.S. R.A 
(‘o. vs. Pierce, t7 Mich... 277. 

hy ry contract will be read and construed as ineclud- 
ing within its terms a covenant to regard and comply 
with the usual and rational requirements which, within 
judicial knowledge and COTmMon CAPpe rience, pertain to 
the thing to be done. It was as much a covenant of 


the present contract as if expressed in terms, that the 
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plaintiff would demand carriage subject to the condi- 
tion—familiar and notorious in practice, as well as, un- 
der the decisions of the Courts, a k cil requirement 
that he should pray fare or offer a valid and complete 
ticket. Business nec sxity sanctions the rule which the 
Courts have so fre (yuie nt! le iterated. 

In the note to the case of Sivan vs. Manchester, e.. 
Peailivay ( OI PuHty, Aas report (| 1 Fr Am. A hone. ht. hk. 
cases, at page oo2, the result of the adjudged cases 
upon this subject in thus stated : 

“When a passenger has lost his ticket or produces an 


? 


irregular ] lmproper One, the condui tor cannot be exXx- 
pected to listen to explanations thpon thre subject before 
acting. Such arule would be a painful source of vexa- 


tion and annovance both to railroad companies and the 


traveling public. 


[t seems unneceesary to amplify argument upon this 
point. ‘The plaintiff has pursued a mistaken course, and 
has invited the situation upon which he now mistakenly 
seeks to base an action. if he has i Calse of action it 
is upon the breach of contract involved in the construe- 
tive failure to accept his tender of performance of the 
condition of the ticket:—a cause of action which 
aecrued and became complete immediately upon the 


failure 


I'v WAS SUGGESTED BELOW, OD behalf of the plaintiff, 
that the return carriage over the Hot Springs Railroad 
to Malvern (the point of junction with defendant’s line), 
without objection to the plaintiff's incomplete ticket, 
operated to estop the defendant from declining to re- 
ceive the ticket and carry the plaintiff. 


A sufficient reply to this suggestion, if repeated in 


this Court, may be made in the words of the Court in 


Li 


Sherman vs. Chicago & N. W. Ry. Co., 40 Towa, 45, 
where the attempted use of an expired ticket was con- 
sidered : 

* The fact that he had improperly used the ticket 
twenty times could work no estoppel upon the cdefend- 
ant, because the ticket itself was express notice to 
plaintiff and thie conduetors that the latte I" had ho right 
to accept the ticket in payment of fare after its expl- 
ration, and that it was his duty tO pay tare and their 
duty to take up the ticket and collect the fare. His 
wrongful conduct twenty times could not make his 
Cwe uty-first effort rightful. The essential! ele ments of 
estoppel iS against cle fendant ire all wanting.” 

See also, Dietrich vs. Pa. R. R. Co., 71 Pa. 
St., 402 


J ums 


ly APPEARS FROM THE OPINION OF CIRCUIT JUDGE 
DREWER that upon the reargument of the case (ocea- 
sroned by the plaintiff's second amendment atter the 
defendant's demurrers to the original and first amended 
complaints hac been sustained the pi untitt proposed 
the theory that comphance with the 5th condition of the 
ticket was unnecessary or that non-complance with 
that condition Wiis cured by the plaintifi s otter to the 
conductor to sign his name and identify himself 
(Reeord, pp. 2. Ze, fols. De), >). it hcl been COn- 
ceded on prior arguments that the conditions of the 
ticket required au endorsement stamp d by the Hot 
Springs Railroad agent (Opinion, Record, p. 22, fol. 35). 
The requirement of the ticket upon this point 1s ex- 
pressed in plain and unequivocal language as an indis- 
pensable condition of validity, which no agent or em- 
plovee of detendant had the power to modify or waive. 
The 6th condition reserves to the defendant a separate 
and independent right to require at any time, through 


its conductors or agents, additional ide ntineation . and 
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the manifest and well known purpose of such a_pro- 
vision is, primarily, to protect the company from a 
transfer of a special rate ticket «7 transitu. The rieht 
thus to require identification to the conductor was as 
necessary and iS available to the company On the out- 
going as on the return trip. Of course it cannot be 
successfully argued that on the return trip the passen- 
ger could compel the conductor to exercise a nicht 
(which was left by the terms of the contract in the 
option of the conductor) and substitute this compulsory 
exercise of the conductor's night for a compliance on his 
(the passenger Ss) part with an essentially different con- 
dition of the contract. It is not worth while to pursue 
this view, as the requir ments of the 5th condition were 
compulsory upon plaintiff, and he had contracted that 
compliance on his part should be indispensable to the 
validity of the ticket; while the requirements of the 
6th condition rested in the option of the company ana 
the judgment of its agents; the two conditions are in 
no sense alternative or interdependent. The official 
signing, dating and stamping of the ticket and the lim- 
itation of time thereby fixed (2S provided in the Sth 
condition) could not be dispensed with at the option of 
the plaintiff, who had agreed in writing that his ticket 
should Lave no foree or validity until these things were 
done. 

We have, for convenience of reference, collected in 
an Appendix to this brief a few, among a large num- 
ber of adjudged cases in which the rule as here pre- 
sented is laid down with uniformity, and without quali- 


fication. 


Moreover. the i hition shows MO PReURSOI; thil 4 Hoyt Ove thee 
f *#] } ‘ . ? ; ’ | . 
pul OT fi plants i] le ji PTOPVGA bhie eronditliON 
ee 


ois thie contract. 
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[f inquiry in the line of this proposition may in any 
aspect of the case be deemed material. it will be 
obvious upon an examination of the averments of the 
petition thist he facts re stated showing il reasonable 
effort on the part of the plaintiff to pe rform the condi- 
tion upon which he would have been entitled to use the 
ticket for a return passage, The averment of the peti- 
tion is that the plamtilf pres¢ nted himself at the ofhce 
of the agent of the Hot Spmgs Railroad, during busi- 
ness hours, and a “ veasonable time” before the dlepart- 
ure of the train which he desired to take Reeord. }). 
l4, fol. 21). “ Reasonable time” is aterm of indefinite 
lin port. [t is at best a relative term. and to employ it 
in a pleading is merely to state a legal conclusion. A 
mere momentary or temporary absence of the Hot 
Springs Railroad agent from lis ofhee, clearly could 
not be treated as breach of an implied undertaking to 
afford plaintift a reasonable opportunity to ilentify 
himself, and secure the evidence of lis right to return 
carriage. We have no method of ascertaming the 
plaintiff's standard of reasonable time. 

Ln any event the petition fails to show facts which 
would justify the failure ot the plaimmtift tO comply with 
the requirements of his contract during the consider- 
able time available to him for that purpose. In no 
view does the petitign show a state of facts which 
would justify the plaintiff in disregarding the condition. 

JoHN F. DILLon, 
Winstow S. Prerce JR., 


Of (‘ounsel Foy bh hi ndaunt v7 Krror. 
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Extracts from adjudged cases. 
In the case of Hall vs. Memphis & Charleston R. R. 

Co.., Lo Fed. Rep., 7, the plaintiff hac purchased. for 
himself and two others a ticket at reduced rates from 
the defendant's agent, from ‘Tom Creek, a station on 
the defendants road. to Memphis and return. the 
ticket specifying that it was not good after thirty 
days. Returning after the limitation had expired, 
the conductor on defendant's train refused to re- 
ceive the ticket, demanding train fare. The plaintiff 
explained that he iad purchased the tickets as unlim- 
ited tickets and had been assured by the ticket agent 
that notwithstanding the limitation, his party could be 
carried on them at any time. The conductor refused 

| to accept these explanations, aba the plaintiff's party, 

| upon continued refusal to pay fare, was expelled from 

| the train. 

HamMonp, J., said : * Admit that the company should 

| have carried this plaintiff notwithstanding the expira- 

tion of the limited ticket, and notwithstanding the 

| regulations forbidding the conductor to recognize the 
ticket after it had expired, and it does not follow that 
the plaintiff is entitled to recover damages for the in- 
juries, real or Imaginary, to his person or his feelings 

| for his ejection from the train. He may be entitled to 
the damages for a breach of the contract, which he has 
by the judgment received ; and _ if, by the delay or re- 
fusal to carry him, he has suffered in his business or 
heen put to expense, these might have been added 

* = * It is not the case of a man with a clear 

right and a clean ticket entitled to ride on that trip 
and train wrongfully ejected, but of one with a dis- 
puted right, a ticket void on its face, and which re- 
quired further attention from the passenger to make it 
available, as he was informed then and there by the 


ad - 
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conductor. Under such circumstances, to insist on the 
conductor taking his word about Whint lie hac been told 
Dy the station nvents as to the CAPUClo of the ticket to 
take him along after its plain terms had stamped it 
with uselessness, rather than pay the rare demanded, 


. 


Wiis his own folly : ana his Wis The cnnse of] his eyeEc- 


tion ana his damave. nna if Wis Hot ti proximate or 
repicte result oft i} breach ot thie eonttract 

it is in ny judame nt the cluty of the passenger to see 
to it before he takes a train that | ticket will carry 
him on that train, and where it Is OHS Tac expired he 
should have itrenewed or otherwise mac ood at the 
proper place, and by imaquiry before taking the train 
by sine threat if IS 7) prone thine fo} iil to take that 
tram. the business could not be dom th tickets on 


any other principle 


in the case of Sheldon vs. L. S. & M.S. BR. BR. Co.. 
29 Ohio St.. 214, the plamtitt was the owner of a com- 
mutation ticket entitling him and lis son to twenty 
ricies etween Vernill (1) and (‘le vela lid, yy its on the 
defendants road. Qn the oceasion of one of his trips 


i } | | } 
the conductor took up his ticket, canceled the ride, 


and refused to return the ticket to the plamtiff but re- 
turned it to the vreneral agent ot thre defendant. of 
which he notified the plamtiff. Im the afternoon of 
the same day, the plaitith not pi ecovered the 
commutation ticket nor having provid (himself with a 
ticket, entered the defendants cars to return to Ver- 
milion, and upon Vr fusal to pay tare was put otf the 
train at an intermediate station 


THE CourrT. REX. J.. said 


titi | 288 thre CiLLES ry thi ( nciuctol } thre iftes 
noon train for refusing on cdemancd to produce a th ket 
OO] \ i { tO) his putSsA ( fy Til ( \¢ { TO \ l'- 
milion w inder the rules of the defendant, a propel 
exercise by the conductor of the rights f the defend 
mht, a ict fol which, Whi iB CACTI ect SUCH Mannver AS 
to do no unnecessar' THA to the person rem ved, the 


cle nctant Is not bisnbole in) dam LcrOs, 


The case of Chicago. &e.. R. R. Co. vs. Griffin, 68 
Ill... 499. was this: The plaintiff had re juested from 


ib 


the ticket agent a ticket from Mendota to Earl, and had 
paid the price of that ticket, but bD mistake, the ticket 
read tovan intermediate station called Meriden. Before 
reaching Meriden the conductor took up the plaintiff's 
ticke t. The plaintiff refused tO pets fare beyond Meri- 
den upon the ground that he had paid for a ticket to 
Earl and that his ticket read to that place. Upon his 
continue retusal to pats fare he Wis removed trom the 
train. 

The Court, Scorr, J., said: “ The evidence tends to 
prove the mistake occurred at Mendota, through the in- 
nuivertence ot th ticket agent In Giving out the Wrong 


ticket. If so, the conductor was right im cde manding 
fare a second time. He was not bound to rely upon 


the statements of appellee that he had paid his fare to 
the station to which he desired to be carried. It was 
the duty of iLpopre les to pats the fare le manaect, ana if 
the company refused to make suitable reparation for the 
indignity to which he had been exposed in being com- 
pelled to repay lis fare he could maimtam itl wppropl lite 
action. The conductor must necessarily have the su- 
pervision and control of the train, otherwise there would 
be no protection tO the lives or comfort of the public 
travel.” 


In the ease ol ‘Townsend Vs. N. 7 €) WN H., h. R. Rt. 
C‘o.. 56 N. Y.. 295. the Court. per CZROVER, J.. said: 


* The jury, by their verdict, have found that the 
plaintiff purchased a ticket at the station at Sing Sing, 
for Rhinebeck : that with this ticket he weht on board 
«a train from New York, going no farther north than 
Poughkeepsie ; that after this train passed Peekskill 
the conductor called for tickets and the plaintiff handed 
his to him, which he took and retained, giving to 
the plaintiff no check or other evidence showing any 
right to a passage upon any train of the defendant ; 
nor did the plaintiff ask for a return of his ticket or for 
any such evidence. Upon the arrival of the train at 
Poughkeepsie, where it stopped, the plaintiff got out 
and waited at the station until another train arrived 
from New York, which was going to Albany, stopping 
at Rhinebeck. The plaintiff got into and seated him- 
self in a car in this train; and after it started the con- 
ductor called upon him for his ticket ; in reply to which 


thie taintiff told him that 

Prom Sing Sing to Rhinebeck, 
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rs told the conductor 
a ticket. The 
that it was his duty, in cas 
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lect the fare, and that the other conductor would make 
it it with him. Phe plaintiff vr to pay fare, 
unt the conductor told him | ve the train. 
Phis the plamtif refused to do, insist bis right 
{ SSiiore to Rhinebee! upol t} et which thr 
tor of the other train had tak: Upon the ar 
4 tril t Straatsiy re ‘ | <1 tion thr 
) tiff st efusing to pay 1 or to leave the train 
‘ oat Vas Take} hole (> un. c*' msec Ls 
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é (>) } [ | L paissiie ‘ si) ot thre 
| or of ti other train hay O rfulls taken 
, retained bis ticket su fa o. eulation 
Hi} envers elther to present vidence to the 
conductor of a right to a seat | sonably re- 
qui so to do. or to pak fare, mad for 
be iphi therewith such PSs . y vy be ex- 
( l Pron Live Ci The questio i 1 i> Crist IS 
Wheth . wrongful taking of a ticket fro pPassenver 
by tl conductor of one train exone! 3 him from 
compliance with the regulation 1 moth train on 
which he Wish S$ to proceed pot His l¢ rl Cy. | ‘tril 
unable to see how the wrongful act of the previous 
conductor cab at all justify the. pPiassenee roi violating 
the lawful regulations upon another train. For the 
wrongful act in taking his ticket he has a complete 
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was rightly held by the tral Judge, by putting the 
plaintiff off. in Case he persistently refused to pay 
fare.” 


in Yorton vs. M.. LS. & W. Ky. C'o., 6 Am. and 
king. hk. R. Cases, 322. the plaimtitt hac purchased il 
ticket at Marion for transportation over the defendant’s 
road to Oshkosh, and took the train at the former place. 
He asked the conductor for a stop-ovel ticket for Clin- 
tonville, an intermediate station, and through the tault 
1 mistake of the conductor he received il trip or train 
ticket instead of the stop-over ticket, which he had 
asked for and which the conductor ‘undertook to give 
him. The next morning, when he took another train 
at Clintonville, in charge of another conductor, and was 
asked for his ticket, he presented the check received 
from the conductor of the other train. The second 
conductor told him that he could not ricle (1) his train 
on that check; that it was good only with Sherman 
(the first conductor), and that he must either par the 
fare to Oshkosh or leave the train. Upon his refusal 
to pay fare he was removed from the train. 

CoLe, C. J., said: “ So here, the plamtiff was not enti- 
tlec Upon anything he showed the second conductor to 
ride Ol} his train. That conductor, thie refore, hac the law- 
ful right to eject him from it; nay, he was bound to do 
SO, 1 obedience to the reasonable ruil s of the COMM pans . 
which required a passenger to obtain from his con- 
ductor a stop-over check when he desired to stop be- 
fore reaching the place to which he hac purchased il 
ticket ; and the mistake or fault of the conductor in 
not elVIng him, Ol} request, such a ticket, would Hot 
give him a lawful night to ride on the second train, 
though he might recover damages against the company 
for the wrongful act of the first conductor. 

Putting the plaintiff otf the train, then, at Bear Creek 
station, was not an unlawful act. It was what the sec- 
ond conductor was bound to do in the discharge of his 
duty to the company. It is true, as a consequence of 
being ejected at that place, at that time in the night, 
he contracted il violent cold and became sick. but 
this exposure he really brought upon himself by his 
own conduct. Why, then, should he complain about 
it? He was distinctly told at Clintonville he could not 


oe 
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ride on the train unless he paid his fare. He had 
an ample opportunity to leave the train at that place, 
but he persistenly refused either to leave the train or 
pay his fare, preferring to take his chances upon being 
put off at some subsequent station. He was told by 
the conductor he would be put otf at the next station 
unless he pari his fare, He might not have heen 
famthar with the surroundings at Bear Creek station, 
but he ec rtainly knew he would be punt off, probably in 
the night time. The weather was eold, and he was 
liah| ' TO be exposed i) leaving the train. All these 
thines he knew, or should have known, but he chose 
to remain on the train and abide the consequences. 
Under the circumstances he ought not to recover dam- 
aves for any exposure or sickness which he brought 
upon himself by his own foolish and perverse conduct. 
lor. as we have scl. he was not entitled to a passage 


on that trai, and was rightfully removed therefrom.” 


In Louisville & Nashville R. R. Co. vs. Fleming, 18 
Aim. anc ling. h. lt. Cases, 54/. 05, COOPER, + sac : 

An the conductor cannot be Pequirect, DY the pro- 
duction ot testimony, tO make mhHnexations to # rule 
which clVeS him hd discretion. He is not clothed with 
anv nuthority to hear evidence or to det rmine its 
Wi orlit al the peri of the COMpPAany, hor to OCCU his 
time in such an inv stivation. There s but one rule 
Willel) Cal safely be tol ratect with any dec ut revara 
t*li- 


to the rights of railroad compan Sand passengers gen 
eerily. ‘The company, Sit\s 1) N1LO, ( } ill the Hub- 


» ° 1] 
bard case, ‘ had a test far more conventent to all con 
than the taking ol testimony, to wilt, ti » exhib 


} 


; 
i 
tion of their own ticket.’ 


> t j i> , > D Be- 
i ET; S/H ‘ Os. Sonlh fii it) fi fa. f , Loe) Miass.. 


11), pile , Pp. ~ : thie (‘ourt seul 


The conductor of astreet railway car cannot reason- 
ably " required LO take the mere word Ot a2 pygussehoer 
thiat he is entitled LO Ly carried D\ reason of having 
paid a fare to the conductor of another car: or even to 
receive ane decide upon the verbal stutement of others 


as to the fact. The conductor has other duties to per- 


{ 


form. and if would otten Lye Th ossible for him tO ias- 
certain anc 

cept in t : 
used upon the defendant's road were transferable, and 


} } F : } 5 
dec1ade upon tie richt Ol the passehper, ex- 
| ' "he | »* ry° 
he usual, Slmpie and direct way. The checks 


cl Propel check, whi nmevivell, The it be lost or stole Mn 0) 
delivered to some other person It is no great hard- 
ship upon the passenger to put upon him the duty ot 
seeing to it in the first instanee that he receives and 


pe*] Lickel (>7° chee 


— 
—- 


presents to the conduct 
7 i | , ‘ 
or. i] ie His © do this. to Tat tee to his remed\ 


against the company tor a breach of its contract. Other- 


. } ’ . , 7 , 

wise the conductor must imvestivate and cetermine the 
. } } 

que stion as best he can white the car is on tS passiuce. 


ak ' j | 
fhe circumstances would not be favorable for a correct 


decision ina doubtful case. A wrong decision mn favor of 
, a ol , 11 } _A 
the passenger would usually leave thi colnpany without 
} ‘ : ’ ' ‘ . . 
rempedy for the Tare. wir passenrvel clisapp ars at the 


end of the trip; and even if it should be ascertained by 
sul sequent INGQuILy that he had obtained his Paussace 


’ ’ 


+ ° . ! 
fraudulently the leeal remedy rainst him would I 


OT expected to ‘rive 
( fare. A Wrohe cle 


. : ] | } 
CISION AaAGRIDST The passenver, on the other hand. would 


futile. A railroad company 1s 
credit for the payinent of a sing 


suby ct the COT pans to ability man action fut law anid 
perhaps to substantial damaves. The practical le- 
sult would be, either that the railroad company would 
hn itself obliged in common prudence to carry every 
passehper Who should claim a neht to ride in its CiLTs, 
and thus to submit to fre quent frauds, or else, in order 
to avoid this wrong, to make such stringent rules as 
vreatly to incommode the public and deprive them of 
the facilities O} transter from Ole Liane tO another. which 
they now enjoy.” 


For turther illustrations ot the doctrine See the fol- 
lowing cases, which we do not reproduce in abstract, 
as this brief is already LOO extended ; 

Downs vs. N. lt. 2. 2. £m. & Coa. 
Conn., 287. 

Petrie vs. Pa. R. R. Co., 42 N. J. L.. 449. 

McClure vs. R. R. Co., 34 Md.. 232. 

Jerome vs. Smith, 48 Vt.. 230. 


77 ~~ 
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Dietrich vs. Pa. R. R.. 71 Pa. St., 432. 

Johnson vs. Concord, &c. R. R. Co., 46 N. 
rm. 313. 

breen Vs. ‘Tex. W Pac. iy. COo.. ov ‘Tex., b}. 

Crawford vs. C., H. & D. R. RR. Co., 26 O. St., 
Ost). 

Beebe vs. Ayers, 28 Barb., 275. 
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REPLY TO BRIEF FOR PLAINTIFF IN 
ERROR. 


The Agent of the Hot Springs Railroad 
was not the Agent of the Defendant. 

It may be stated to be the settled law in this country 
that where a railway company sells a coupon ticket 
covering a passage over lines beyond the terminus of 
its own line, the company selling the ticket is respon- 
sible only for loss or damage occurring upon its own 
line, and for default of its own agents. 

In the case of Auerbach vs. N. Y¥..C. 71. PR. 2. R. Co. 
(SUN. Y., 281): The plaintiff.had purchased of the Ohio 
and Mississippi Railway Company) it ticket for passage 
from St. Louis, over the several railroads mentioned in 
the coupons annexed, to the City of New York. The 
ticket specified that it was “ good for one continuous 
passage to point named on coupon attached,” and that 
1D selling the ticket for passage over other roads, the 


cent for such 


company making the sale acted only asa 
other roads, and assumed no responsibility beyond its 
own line. In this case the ticket was an ordinary 
through passage coupon ticket, the contract being com- 
pleted by the acceptance of the ticket by the pur- 
chaser (and not by the additional act of signing, as In 
the present case). Construing the obligations and lia- 
bilities of one of the companies over whose lines the 
icket read, the Court, by Eart, J., said : 

‘The contract at St. Louis, evidenced by the ticket 
and coupons there sold, was not a contract by any one 
Company OF by all the companies named in the 
coupons jointly for a continuous passage from St. 
Louis to New York. A separate contract was made 
for a continuous passage over each of the roads men- 
tioned in the several coupons. Each company, through 
the agent selling the ticket, made a contract for a pas- 
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sage over its road, and each e mM pany assumed respon- 
sibility for the passenger only over its road. No com- 
pany was liable for any accident or default upon any 
road butits own. This was so by the very terms of 
the agreement printed upon the ticket,” 


It is enough to say that the language of the Court of 
Appeals of New York, as qoted in the above cases, an- 
a 
nounces the doctrine as it has been declared by the 
text writers and Courts of this country with practical] 

uniformity. 
See also 
2 Redfield on the Law of Railways (6th 
Ed.). Pp. 313 el & (y 
2 Wood's Railway Law, pp. 1417 ef seg. 
Penna. R. R. Co. vs. Connell, 18 Am. & Eng. 
R. R. Co. Cases, 339. 
Nasaville, &c., R. R. Co. vs. Sprayberry, 9 
Heisk. So2. 
Hood vs. N. Y., &c., R. R. Co., 22 Conn., 1. 
Knight vs. Portland, &c., R. R. Co., 56 Me., 


259. 


Hartan vs. Eastern R. R. Co., 144 Mass., 44. 

Chicago & R. R. L. Co. vs. Fahey, 52 IIl., 81. 

Pa. R. R. Co. vs. Schwartzenberger, 45 Pa. 
St., 208. 


The plaintiff in error had not only accepted, but 
had signed, a contract which provided that the defend- 
ant ** acts only as Uf nt, and is wot 7% sponsibl hy yond its 
own line,” and yet without even joining the Hot Springs 
Railroad, he undertakes to hold the defendant respon- 
sible for an alleged default of the agent of the Hot 
Springs Railroad-—an agent hot employed by Or ac- 
countable to the defendant, and over whose actions the 
defendant had no econtiol. 

JOHN F. DILLon, 
WinsLow S. Prerce, Jr., 


lor Defendant in error. 
April 19, *88.—40. 
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